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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

STEPHEN PAUL JARRELL,
Plaintiff, : Case No. 3:11cv00434
VS. : DistrictJudge Timothy S. Black
ChieMagistrate Judge Sharon L. Ovington
NATIONAL PERSONNEL
RECORDS CENTER,

Defendant.

REPORT AND RECOMMENDATIONS 2

l. Introduction

Suspecting that the United States Army or someone else had tampered with his
military records, Plaintiff &phen Paul Jarrell asked fand received, a copy of his
personnel file from Defendant anal Personnel Records Center. He examined the file and
concluded that someone had tampered with its contents.

Jarrell brings the present cgge secontending that Defendant “negligently and [/]
or willfully failed in its duty tosafeguard the records entruste it and that such failure
harmed Plaintiff....” (Doc. #10, PagelD at 37).

The case is presently before the Caypdn Jarrell’'s Motion for Summary Judgment

(Doc. #18), Defendant’s Memorandum ing@gition (Doc. #21), Defendant’s Motion for

2 Attached hereto is a NOTICE to the pastiegarding objections this Report and
Recommendations.
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Summary Judgment (Doc. #22), Jarrell's Memorandum in Opposition (Doc. #24),

Defendant’s Reply (Doc. #25), Jarrell's RefBoc. #26), and the record as a whole.

I. Background

A. Jarrell’'s Military Service and Discharge

Construing the evidence odcord in Jarrell's favoestablishes the following.

To his credit, Jarrell enlisted in the itdd States Army in March 1971. After
completing preliminary procedes, such as physical examiions, he reported for basic
training at Fort Jackson, South Carolina. Thingst poorly from the start. One week after
basic training began, Jarrell aadriend left Fort Jacksonitkout leave. Upon Jarrell’'s
return home, his family convincédm to return to basic tmaing, and they drove him back
to Fort Jackson.

Almost immediately after Jarrell arriveddkaat the base, his platoon leader assaulted
him, pinning him to the ground and strikings ead about 12 times. (Doc. #18, PagelD at
97).

After the attack, Jarrell and his familyembers prepared written statements
describing the incident and submitted theirestagnts to the Office of the Fort Commander.
Jarrell also identified histacker to his Company Commder, Captain Eugene Neuville.
Later, Captain Neville took him to a room whesix soldiers were assembled. None was the
assailant Jarrell had previously identified to Captain Neville, and Jarrell told Captain Neville
so. Captain Neville then told Jarrell that hestnoe confused and thidie investigation was

completed. (Doc. #18, PagelD at 97).



On or about April 17, 197arrell’'s mother receivedietter from Lieutenant
Colonel Kenneth M. Koester, informing her:
Since your departure from Fort JacksStephen has completed 2%z days of

training, and appears to be adjustindiwdast talked to him today and he
indicates he is getting along fine....

Investigation of the assault on Stepheoamplete. The Investigating Officer
took sworn testimony from many individls in an attempt to find an eye
witness to the assaulh addition, Stephen was given an opportunity to
identify his assailant. Pive identification could not be made and there was
insufficient evidence tsubstantiate who committed the assault.

| will continue to closely monitor Stepha progress and if | may be of further
assistance, please feel free to write.

(Doc. #18, PagelD at 95).

Unfortunately, however, Jarrell was notmgwell even though he had been assigned
to a new Company. Jarrell explains, “I adwlo longer follow commands such as march
right or left because | was juss liable to go the wrong wayld., PagelD at 97. Jarrell was
also subjected to “harassment and constaimighiation” in the days following the assault.
He concluded that the Army would neitheoperly investigate the attack nor provide him
with adequate medical treatment for the injuries he sustaidedis a result, on April 17,
1971, Jarrell left Fort Jackson foretsecond time, agawithout leave.

Over the next six months, Jarrell did natlsenedical treatment for the injuries he
sustained during the attack in order to aamekst for being absent without leave. (Doc.
#18, PagelD at 98). Jarrell's strategy only veator a while. He was arrested in October
1971 and subsequently discharged from the Army under “dtharhonorable conditions.”

(Doc. #18, PagelD at 89).



Jarrell submits a copy of an Army memorandiaited November 5, 1971 that relates
to the recommendation and approval of heckarge from the Army with an Undesirable
Discharge Certificate. (Do#l18, PagelD at 86). According to Jarrell, the memorandum
demonstrates that the Armyscord of the medical examiti@n he received at discharge
was included in his personrfée on November 5, 1971.

B. Jarrell’'s Medical Complications

According to Jarrell, during the days imaietely after the assault, he had difficulty
following simple directions. He also allegésat he suffered a temporary loss of memory —
including memories of the assaiiself — and a decline in gge motor skills. And he states
that over the next few yealhg developed great difficulty with chewing and swallowing
food. (Doc. #18, PagelD at 97).

In 1977, an oral surgeon determinedttbarrell had a broken bone that prevented
him from swallowing properly ancaused him to grit his teeth together while eating. Jarrell
alleges that this had gradualbposened his teeth from the umigeng bone, with two results:
(1) he lost all his teeth, and (2) the bamee holding his teeth fragmented, and bone
fragments worked their way baf his gums in small pieces over many years, requiring
several dental surgeries to completedynove. (Doc. #18, PagelD at 98).

To help him with these pblems, Jarrell sought mediaaid dental benefits from the
Veterans Administration. When his applicatiwas denied due toshihe character of his
discharge from the Army, dall petitioned the Army Bodrfor Correction of Military
Records and the Army Discharge Review Bdardhange his status. His petitions were

denied, and he was left without vetes’ medical or dental benefits.



C. Jarrell's Previous CaseAqgainst The U.S. Army

In 1994 Jarrell filed a Confgint in this Court agairighe U.S. Army under the
Federal Tort Claims Act. He charged thia# Army had removedr destroyed records
related to the 1971 assault, and fabricatefdi@ed documents related to his dishonorable
discharge, such as the report from his physgalnination at the time of discharge. He
claimed that his application for veteranshbéts was denied because of these problems
with his records, and he sought $5,000,008amages. (Doc. #22, PagelD at 147-52).

Granting the Army’s motion to dismissrdal’s claims, United States Magistrate
Judge Michael R. Merz affirmed the priondings of the U.S. Army Claims Service,
concluding: (1)Feres v. United State840 U.S. 135 (1950), premted Jarrell from financial
compensation for his alleged injuries becauséniusies had been “integrally related to his
military service,” and (2) hi€omplaint was time-barred by the Federal Tort Claims Act’'s
two-year statute of limitations. (Doc. #22, PagelD at 151).

ll. Jarrell's Present Allegations and Claims

Jarrellallegesthefollowing in hispro seAmended Complaint:

Claim Number 1. National Personri@cords Center failed to notify
Archivist and Attorney Gaeral about missing recorddn Oct. 23, 1978 Mr.
Petterson and Adjudication Officer ftite Veterans Administration stated
that the V.A. had received my eaice medical examination but not my
discharge medical examination. @&/30/78 a person from the National
Personnel Records Canter with the signache of J. White stated that all my
medical records were sent to M&\. on 9/14/78. The NPRC was aware on
10/23/78 that a record in their systefirecords was missing. In addition,
despite evidence that the dischargamshould have been in my records
jacket, the NPRC failed to notify the Atteey General in order that he could
track down the missing cerd in accordnce with 44JSC Chapter 31.



Claim Number 2. National Personnet¢drds Center deleted information on
records sent to this court. In June of 1994 | filed a tort claim against the
Army. Lieutenant Colonel Richard Paverdure certified that the records
jacket, sent to this court and, pertagito me were copies of the original
records. The NPRC, which was awarattimy discharge exam was missing,
did or allowed an unknown personperson’s access to someone else’s
records for the purpose of obtainiagd altering that person’s discharge
exam, improperly allowed that personi@)ut the alteredocument in my
file, and then provided the altered document to the court.

Claim Number 3. National Personnel Records Center altered records sent to
this court. In the same tort akaithe NPRC did or allowed an unknown

person or persons to alter my discleacgrtificate (DD 214) as part of the
certified packet of records, pertaigito me, and sent to this court.

Claim Number 4. National Personnel RetooCenter fabricated records sent
to this court. Since the &lence of recordhows that my records jacket was
complete when | was discharged frtme Army, it must be assumed that the
NPRC did or allowed an unknown persmmpersons to alter and[/]or delete
certain medical and dental records, aeiihg to an assault on me April 12,
1971 and sent to this court. Thadmnce will show tht the records in
guestion are a complete fabrication.

Claim Number 5. National Personnetddrds Center failed again to notify
the Archivist and Attorney Generdbaut records missing from the file. On
Feb. 13, 1997 a person from the Vuthose name and address have been
deleted sent a request to the NPRCrézords of an assault on me on April
12, 1971. A person from the NPRC whkasame and title are hard to make
out stated that on 4/24/97 there wergewprds of an assault on me in the
file. Once again despite clear evideticat there should be records of the
assault in my file the NRC failed to notify the Attoray General [about] the
missing records in accordance with USC Chapter 31 sub sec 3106.

(Doc. #10, PagelD at 34-36).
Jarrell's Amended Complaint “requestg ttourt to order the defendant to pay
damages of lost wages and medical and dbeta¢fits from January 1972 to the present

day and time.'ld., PagelD at 37.



IV. Summary Judgment Standards

When, as here, parties have filedss:anotions for summary judgment, the Court
grants or denies each motion for sumnjaggment on its own merit, applying the
standards described in Fed. R. Civ. P. Béft Broadcasting Co. v. United Stat829 F.2d
240, 248 (6th Cir. 1991).

A party is entitled to summary judgment whéere is no genuine dispute over any
material fact and when the magi party is entitled to judgment asnatter of law. Fed. R.
Civ. P. 56(a)see Celotex Corp. v. Catrett77 U.S. 317, 322 (1986)ee also Barker v.
Goodrich 649 F.3d 428, 432 (6th Cir. 2011).

To resolve whether a genuine issue ofamnal fact exists, the Court draws alll
reasonable inferences in the light miastorable to the non-moving partRRichland
Bookmart, Inc. v. Knox County, Tenrb55 F.3d 512, 52@®th Cir. 2009) (citingViatsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Co®p75 U.S. 574, 587-88, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986)). With thegeasonable inferences in foeefront, “[tlhe central issue
Is ‘whether the evidence preseatsufficient disagreement toguare submission to a jury or
whether it is so one-sided that one party must prevail as a matter of [bmé&s v. Potter
488 F.3d 397, 402-0&th Cir. 2007) (citingvatsushita Elec. Induo. v. Zenith Radio
Corp., 475 U.S. 574, 587 (198Gjuoting, in partAnderson v. Liberty Lobby, Ine77 U.S.
242, 251-52 (1986)). “Accordingl ‘[e]ntry of summary judgmeris appropriate ‘against a
party who fails to make a showing sufficieatestablish the exisnce of an element

essential to that party’s case, and on whichphaty will bear the burden of proof at trial.

Whitfield v. Tennessg639 F.3d 253258 (6th Cir. 2011) (citations omitted). An



insufficient showing by the moving party canpoévail, even if its factual underpinnings
have not been challengbg the non-movantAdickes v. S.H. Kress & C&98 U.S. 144,
153-61(1970). “Théfiling of cross-
motions for summary judgment does not reseeily mean that ghparties consent to
resolution of the case on the existiegord or that the districoart is free to treat the case
as submitted for final resolutian a stipulated record.’1d. (citations omitted). Summary
judgment may not be appropriate where the padisagree as to which facts in a stipulated
record are materialB.F. Goodrich Co. v. United States Filter Cqrp45 F.3d 547 (6th Cir.
2001).

V. Discussion

A. Jarrell’'s Claims Under The Federal Records Act

Jarrell contends that Defendant “was anih igiolation of the Federal Records Act”
— specifically, 44 U.S.C. 8310€Doc. #18, PagelD at 80-81).

“The Federal Records Act is a collien of statutes governing the creation,
management, and disposal e€ords by federal agencies?ublic Citizen v. Carlin,
Archivist of United State484 F.3d 900, 902 (D.C. Cir. 199@insburg, C.J.). Section
3106, upon which Jarrell relies, is osech statute. It states:

The head of each Federal aggshall notify the Archivistof any actual,
impending, or threatened unlawful remo@gfacing, alteratiomgr destruction of
records in the custody of tlagency of which he is theehd that shall come to his
attention and with the assistance of the Archivist shall initiate action through the
Attorney General for the recovery of recette knows or has reason to believe have
been unlawfully remowkfrom his agency....

1 “[T]he term ‘Archivist’ means the Archivist of the United States[.]” 44 U.S.C. §2901(11).



44 U.S.C. 83106 (footnote addedNVhen the Archivist, himskllearns of similar problems
with an agency’sacords, he assists the aggs head in gaining #hhelp of the Attorney
General to recover the recorasmlawfully removed and for ter redress provided by law.”
44 U.S.C. § 2905(a). And, tihe agency head doast act within a reasonable time, “the
Archivist shall request the Attoey General to initiate su@n action, and shall notify the
Congress when such a request has been made.” 44 U.S.C. 82905(a).

Assuming, momentarily, that Defendant fdil® satisfy the duties described in either
of these statutes, the remedies Jarrell skeksder. In his Amended Complaint, Jarrell
seeks an Order requiring Defendant “to pamdges of lost wages and medical and dental
benefits from January 1972 to the presentatad time.” (Doc. #10, PagelD at 37). This
relief is unavailable to him.

“There is no waiver of sovereign inumity for a damages claim in the Federal
Records Act ...."Pragovich v. United State602 F. Supp.2d 19495 (D.D.C. 2009)see
Morrow v. United States23 F. Supp. 2d 71, 79 (D.D.C. 2010) (In light of the
Government’s sovereign immunity, the coaxtked subject matter jurisdiction over
monetary claims against the U.S. under Bederal Records Act and the Administrative
Procedures Act). Consequently, the FederabiR¥s Act provides nsupport for Jarrell’'s
attempt to obtain monetary damages.

Jarrell also seeks a wholly different remedy:

The court should restorae to the position | wouldave been in had the
Government maintained complete and adeuracords of mynilitary service.
Specifically, | ask the court to order thevernment to grant me an honorable



discharge with back pay and promotionahsiderations, or alternatively, to
grant me a medical discharge witsexvice-connected skbility or both.

(Doc. #1, PagelD at 4).
The problem Jarrell encountergd@és the doctrine announcedreres v. United
States 340 U.S. 135, 71 S.Ct. 149 (1950).

Feresand its progeny indicate that suits brought by service members
against the Government for injuriecunred incident to service are barred by
theFeresdoctrine because they are thgge[s] of claims that, if generally
permitted, would involve #judiciary in sensitive military affairs at the
expense of military disclme and effectiveness.United States \Shearer,

473 U.S. [52], 59, 105 6t. [3039], 3044 [(1985)]Parker v. Levy417 U.S.
733, 743, 94 S.Ct. 2547, 2555, 41 L.Ed.2d 439 (L97fT|o accomplish its
mission the military must foster instinctive obedience, unity, commitment, and

esprit de corps.’Goldman v. Weinberge4,75 U.S. 503, 50 106 S.Ct. 1310,
1313, 89 L.Ed.2d 478 (1986).

United States v. Johnsof81 U.S. 681, 691, ¥0S.Ct. 2063 (1987)As Jarrell previously
learned when Magistrate Judge Mdigmissed Jarrell’'s 1994 case, freresdoctrine
presents a high hurdle to overcome. Magistdadge Merz concluded — as did the U.S.
Army Claims Service during JarrellEministrative proceedings — tiiegresbarred Jarrell
from using the Federal Tort Claims Act (1)dieallenge the Army’s decision not to upgrade
his discharge or (2) to challenge the U.Stevans Administration’s (VA’s) denial of his
requests for benefitSeeDoc. #22, PagelD at 150-51. Tigsno less true in the instant case
where Jarrell seeks an Order requiring the Atsmypgrade the character of his discharge
and award him lost back pay. TReresdoctrine bars this judicial remedyee Bowen v.
Oistead 125 F.3d 800, 804 (9th Cir. 1997F€resdoctrine is applicable whenever a legal
action would require a civilian court &xamine decisions regarding management,

discipline, supervision, and control of mbers of the armed forces of the United
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States.”)(citation omittedlee also Murphy v. Dep't of the Arn@12-1476 JSC, 2012 WL
1294003 (N.D. Cal. Apr. 16, 2012)kited States v. Shearet73 U.S. 52, 58, 105 S.Ct.
3039, 87 L.Ed.2d 38 (1985) stated “thahether to discharge a serviceman’ is a

professional military judgment of the type contemplatelareg.]”).

As to Jarrell’'s other sought-after remedy — an Order requiring the VA to provide him
with medical and dental benefits — to grant tieimedy, this Court wodlhave to reverse the
VA's decision denying his applitan for benefits. But, the terans’ Judicial Review Act
vests exclusive jurisdiction ithe VA Board of Veterans’ Appeato review VA’s benefits
decisions, which (in turn) are subject to revievihe Court of Appeals for Veterans Claims,
followed by review in the United State®@t of Appeals for the Federal Circubee38
U.S.C. 88 7525(a), 7298¢ge also Beamon v. Browt25 F.3d 965, 967 (6th Cir. 1997).

This Court therefore lacks subject matter juggdn to review or alter the VA’s decision to
deny Jarrell's application fanedical and dental benefitRobbins v. U.S. Dep't of Dgef.
2:11CV567-WKW, 2012 WL3023261 (M.D. AlaJune 28, 2012) (citinBeamon 125 F.3d
at 974), Report and Recommendation adoged, -CV-567-WKW,2012 WL 3022593
(M.D. Ala. July 24, 2012).

Defendantarguesciting Kissinger v. Reporters Commétéor Freedom of the Press
445 U.S. 136, 1486 100 S.Ct. 960 (1980), that itestitled to summary judgment because
the Federal Records Act does mobvide Jarrell with a privatright of action to address
potential Federal Records Act violatio#Sssinger however, does not directly apply to the

present caseKissinger left open the question of whatnmnedies might be available to a
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private plaintiff like Jarrellld., 445 U.S. at 150, B, 100 S.Ct. 960 (“Waeed not address
what remedies might be available to privataingiffs complaining tht the administrators
[now, the Archivist] andhe Attorney General have breacheduty to enface the [Federal]

Records Act, since no suelstion was brought here.”).

Defendant also points the possibility that Jarrell mighttilize, to a limited extent,
the Administrative Procedures Act to litigates Ipresent Federal-Records-Act claims. (Doc.
#22, PagelD at 130-32). Yet Jarrell's potentisé of the Administrative Procedures Act, 5
U.S.C. 702, is foreclosed, as discubsgbove, under sovereign immunity, tkeres
doctrine, and the Veterans’ Judicial Review Act.

Jarrell may also not proceed under the Adstiative Procedures Act because such a
claim is time barred by the applicaldlix-year statute of limitation§&ee Sierra Club v.

Slater, 120 F.3d 623, 631 (6th Ct997) (applying 28 U.S.C.&401(a)). Jarrell asserts, for
example, that Defendant receiveotification of missing records in 1978 and again in 1997,
but he did not discover that i2mdant had taken no action tivestigate these discrepancies
until he visited in 2011 SeeDoc. #18, PagelD at 81. &levidence ofecord does not

support this. Instead the eweigce conclusively shows thais allegations of records
tampering began as early as 1988 whewiwde to the Veterans’ Administration: “I

received the records | am presenting to froough the Freedom of Information Act
sometime between 1976 & 1973ekently discovered that these records have been altered
and[/]or tampered with in aamtempt to cover up my treatmettthe Dispensary on April
12,1971...." (Doc. #22, PagelD at 174 addition, Jarrell sued the Army on those

grounds in 1994 See id, PagelD at 144ee infraV(B). The present documents of record

12



therefore preclude any reasoredispute over the fact Jarrkliew about the problems with
his personnel records more than six yearsredie filed the present case (in December
2011). He is therefore time barred, unédd U.S.C. § 2401(a), from utilizing the

Administrative Procedures Act to litigaltés present Federal Records Act claims.

Turning to Jarrell’'s Motion for Summadudgment and attached documents, a
thorough examination of his assertions, argusieartd other filings does not reveal either a
legal or evidentiary basisahnegates the above problems with his Federal Records Act
claims.SeeDoc. #s, 18, 24, 26. His Motion for @mary Judgment therefore lacks merit.

Accordingly, Defendant is entitled smmmary judgment on Jarrell’s claims under
the Federal Records Act.

B. Jarrell’'s Claims Under The Privacy Act

Jarrell claims that Defendant failed tarfoem its duties set forth in 5 U.S.C.
552(g)(1)> (Doc. #1, PagelD at 3).

With specific exceptions, the Privacy Amit1974 prohibits a federal agency
disclosing “any record whicis contained in a systeai records by any means of

communication to any pess, or to another agency, exc@ptrsuant to a written request by,

2 Section 552(g)(1) states:

The head of each agency shall prepare ari@mablicly available upon request, reference
material or a guide for requesting records or information from the agency, subject to the
exemptions in subsection (b), including—

(1) an index of all major information systems of the agency;

(2) a description of major information and rectwdator systems maintained by the agency;
and

(3) a handbook for obtaining various types and categories of public information from the
agency ....

13



or with the prior written consewf, the individual to whom the cerd pertains.” 5 U.S.C. §
552a(b). The United States Dist Courts have subjeatatter jurisdiction over some
categories of claims brought under the Privacy /Age5 U.S.C. 552a(g)(1).

Defendant contends that itesititled to summary judgmebecause Jarrell’s claim
under the Privacy Act is barred by its two-ystatute of limitations. Jarrell argues that in
1994 he had no reason todw about Defendant’s complicityith the record tampering and
that it was not until he visiteithe National Personnel Recordsn@ in 2011 that he first
discovered similar copier marks on multiglecuments, a dataconsistency, and
correspondence about requettat he had not made.

A claim under the Privacy Act “may be bght . . . within two years from the date
on which the cause of action arises ....” 5 8.8552a(g)(5). A cause of action under the
Privacy Act arises when the phdiff knows or has reason to knaf an agency’s violation.
See Lockett v. Potte?59 Fed.Appx. 784,86 (6th Cir. 2008)see also Oja v. United States
Army Corps of Engineerg40 F.3d 1122, 1135 (9th Cir. 200Bavis v. United States
Dep’t of Justice204 F.3d 723, 726 (7th Cir. 2000).

Defendant is entitled to summary judgment because Jarrell’s claims under the
Privacy Act are time barred. His claims falltside the applicable statute of limitations
because the evidenoérecord shows no genuine dispoieer the fact that in 1994 he knew,
or had reason to know, about the Bdy-Act violations he now raise§ee Lockef259
Fed. Appx. at 788Qja, 440 F.3d at 113%)avis 204 F.3d at 726. Jarrell asserted in his
June 1994 Complaint that Arnpersonnel (1) “altered and destroyed records concerning

an assault on me”; (2) “did further harm to me by fabricating my discharge physical”;
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and (3) “did more harm to me by forging cémtdischarge documents.” (Doc. #22, PagelD
at 144). He also stated in his June 1994 Gami “| have just recently become aware of
the forgeries and other record discrepanciéd.” Because Jarrell raised his record-
tampering allegations and clainmshis June 1994 Complairihere is no genuine dispute
that by June 1994, Jarrell knew, or had reasdmow, about the aligged records tampering
of which he now complains. In light ofrdall’s allegations in his 1994 Complaint, no
reasonable juror could agg with his conclusion k€., that he had no reason to know
Defendant allowed someone to tamper \hithpersonnel recordsitil he examined the
records in 2011. As a resulbe Privacy Act's statute of litations began to run no later
than June 1994 and expired two yelater, no later than June 1996.

The Privacy Act’s statute diimitations contains an expgon when “an agency has
materially and willfully misrepesented any information requirender this section to be
disclosed to an individual and the informatiomsigrepresented is material to establishment
of the liability of the agency.’5 U.S.C. § 552a(g)(5). In thaituation, the statute runs from
the time the misrepresentation is discovernddwever, such misrepresentation “pertains to
information that the agncy was required to disclose under the statute and willfully failed to
disclose. In order for the exceptito apply, the undisclosed imfoation must be material to
the establishment of llity under the Act.” Boyd v. United State2013 U.S. Dist. LEXIS
36917 (S.D. Ohio, March 18, 2013). Jarredigents no evidence that reasonably supports
an allegation that Defendant willfully misnegsented information that was material to

establishing its own liabilitySeeDoc. #s 18, 24, 26.
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Turning to Jarrell’'s Motion for Summarudgment, attached documents, and other
filings, a thorough examination of his argumessl evidence fails to reveal a legal or
evidentiary basis for concluding that his claiomgler the Privacy Act are timely and that he
is entitled summary judgment in his favmr these claims. diMotion for Summary
Judgment therefore lacks merit.

Accordingly, Defendant is entitled summary judgment on Jarrell’s claims under
the Privacy Act.

IT IS THEREFORE RECOMMENDED THAT:

1. Plaintiff Stephen Jarrell’'s Motion f@ummary Judgment (Doc. #18) be
DENIED;

2. Defendant National Personnel Recordsit€gs Motion forSummary Judgment
(Doc. #22) be GRANTED; and,

3. This case be terminated tre docket of this Court.

September 23, 2013

s/ Sharon L. Ovington
_Sharon L. Ovington
United States Magisirate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif. 72(b), any party may seraead file specific, written
objections to the proposed findings and recomagions within fourteen days after being
served with this Report and Recommendations.\Rmtsto Fed. R. Civ. P. 6(d), this period
is extended to seventeen days because this Refm@ing served byne of the methods of
service listed in Fed. R. Civ. P. 5(b)(2)(C))(KE), or (F). Such obj&ions shall specify the
portions of the Report objected to and shallaccompanied by a merandum of law in
support of the objections. If the Report arecBmmendations are based in whole or in part
upon matters occurring of recbat an oral hearing, the objecting party shall promptly
arrange for the transcription tife record, or sucportions of it as all parties may agree
upon or the Magistrate Juddeems sufficient, unless the agwd District Judge otherwise
directs. A party may respond to another paropjections within fourteen days after being
served with a copy thereof.

Failure to make objections in accordamath this procedure may forfeit rights on

appealSee United States v. Walte888 F.2d 947 (6th Cir. 1981yhomas v. Arr474U.S.
140 (1985).

17



