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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JESSHPERKINS,
Petitioner, Case No. 3:12-cv-058

; District Judge Thomas M. Rose
-VS- MagistrateJudgeMichaelR. Merz

DEBORAH TIMMERMAN-COOPER,
Warden, London Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS

Petitioner Jesse Perkins brougs habeas corpus actipro se to obtain relief from his
conviction by a jury in the ntgomery County Common Pleas Coamtfive counts of felonious
assault and consequent sentence of eightsymaprisonment which he is now serving in
Respondent’s custody.

Mr. Perkins pleads thelfowing Grounds for Relief:

GROUND ONE: Petitioner is actually inn@nt of the charges he
was convicted of, and his rights to due process and equal protection
of the laws under the U.S. Constitution has been violated, because
he was convicted by a jury that lost its way, as there was not
sufficient evidence upon whicto base his conviction beyond a
reasonable doubt, and this all resulted in a violation of all his rights
under all of the articles of ¢hUnited States Constitution.

GROUND TWO: Petitioner received inadttive assistance of trial
counsel, to his prejudice, both befpduring, and after his criminal
trial, and as a result his rightsder the United States Constitution
andStrickland vs. Washington, 466 U.S. 668 was denied.
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GROUND THREE: Petitioner was undethreat, duress, and
coercion at the time of his crimintial, through no fault of his own,
because of being threatened bwattiebefore the trial started by a
man named Anthony Murphy, an [sic] as a result all of Petitioner’s
rights under the U.S. Constitution, and to a fair trial, and due process
was denied.

GROUND FOUR: Petitioner was deniedlais rights under the
U.S. Constitution, and to a fair thiaand due process at the time of
his criminal trial, through no fault of his own, because of juror
misconduct.

GROUND FIVE: Petitioner was denied diis rights under the U.S.
Constitution, and to a fair trial, and due process at the time of his
criminal trial, through no faulof his own, because a witness who
never testified, purposefully aw®d his trial attorney’s calls
because she was on probation and scared to testify.

GROUND SIX: Petitioner was denied dlis rights under the U.S.
Constitution, and to a fair trial, and due process at the time of his
criminal trial, through no fault afis own, because a witness, who
testified, purposefully with helgsic] the name both before and at
trial, who she seen arguing witlhe victims in the petitioners
criminal case just before the assault on them.

GROUND SEVEN: Petitioner was deniedlais rights under the
U.S. Constitution, and to a fair trial through no fault of his own,
because the police officers failed follow policy in bad faith,
NAMELY, to preserve the exculpatory evidence at the scene of the
crime of the crimes thagetitioner was convicted of.

GROUND EIGHT: Petitioner was deniedldlis rights under the
U.S. Constitution, and to due pess when the state trial court
failed to hold an evidentiaryelaring on his state postconviction
petition and new trial motion filed in the state court, and when it
failed to overturn his convign based upon the new evidence
outside the record couldn’t haleeen discovered at the time before,
and during trial.

(Petition, Doc. No. 1.)



Procedural History

In May, 2008, Mr. Perkins was indicted on figeunts of felonious aault arising from a
bar fight on March 29, 2008, in which Adam Vetkling, Timothy Wiley, and Kurt Darding were
seriously injured. On August 14, 2008, a juourid Perkins guilty on all counts and he was
sentenced to eight years impmsnent. He appealed with new counsel, claiming there was
insufficient evidence to support the verdict, ahd court of appeals affned the conviction.

Sate v. Perkins, No. 23036, 2009 Ohio 6696, 2009 Olipp. Lexis 5617 (Ohio App." Dist.
Dec. 18, 2009)(Perkins 1”)(copy attached to Return of WriDoc. No. 7, as Ex. 2). The Ohio
Supreme Court declined to heafurther direct appeal.

On June 25, 2009, Mr. Perkins filed atipen for post-conviabn relief under Ohio
Revised Code § 2953.21 raising seven claims. Hays later he filed a motion for new trial.
Both were overruled in the same decision. Mr. Perkins again appealed to the Second District
Court of Appeals which affirmed the judgment of dismiss&3iate v. Perkins, No. 24397, 2011
Ohio 5070, 2011 Ohio App. LEXIS 4194 (Ohio App® Rist. Sept. 30, 2011)Perkins2”). The
Ohio Supreme Court again dedahto hear a further appeal.

In March, 2010, Mr. Perkins filed an applicatito reopen his direct appeal under Ohio R.
App. P. 26(B) to plead two claims of ineffectimssistance of appellate counsel. The court of
appeals denied the application and Perkins todkiriber appeal to thOhio Supreme Court.

On February 23, 2012, Mr. Perkins filed his habeas corpus Petition in this Court, raising
the eight claims quoted above (Petition, Do@. M). On the same day, the Court ordered

Respondent to answer and set a date for Petitioriie @ reply/traverse &dr the Return of Writ



was filed (Order, Doc. No. 3). Respondaldd her Return of Writ on June 22, 2012 (Doc. No.
7.) The time set for filing a reply/traverseshexpired and none has been filed. The case is

therefore ripe for decision.

Analysis

Ground One: Insufficient Evidence

In his First Ground for Relief, Petitioner assdré was convicted on insufficient evidence.
This was his sole assignment of error on diggbeal and the court @ippeals decided it as
follows:

[*P9] "THE STATE FAILED TO PROVIDE SUFFICIENT
EVIDENCE TO PROVE BEYOND A REASONABLE DOUBT
THAT APPELLANT COMMITTED THE CHARGED

OFFENSES, AND THE JURY'S GUILTY VERDICT AMOUNTS
TO A MANIFEST MISCARRIAGE OF JUSTICE."

[*P10] Perkins contends th#ie State did not present evidence
sufficient to support his convictionsle further contends that the
jury verdict is against the manifest weight of the evidence. In
support, he argues that the polaféicers responding to the scene
performed a "shoddy investigation." flether claims that "none of
the initial witness descriptions of the assailant remotely describe
[him] in any way." He also notdkat he presented the testimony of
ten witnesses at trial, all of whaestified that they did not observe
Perkins involved in the fighting.

[*P11] When the issue before the reviewing court is sufficiency
of the evidence, "the relevant iriquis, after viewing the evidence
in the light most favorable to the prosecution, whether any
reasonable trier of factould have found the essential elements of
the crime proven beyond a reasonable do@udte v. Jenks (1991),
61 Ohio St.3d 259, 273, 574 N.E.2d 492 Sufficiency is a question of
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law, which we reviewde novo, with no deferencéo the finder of
fact. Sate v. Thompkins (1997), 78 Ohio St.3d 380, 386, 1997 Ohio
52,678 N.E.2d 541.

[*P12] When reviewing a clainthat a judgment is against the
manifest weight of the evidencef]tje court, reviewing the entire
record, weighs the evidence and all reasonable inferences, considers
the credibility of witnesses and determines whether in resolving
conflicts in the evidence, the jury clearly lost its way and created
such a manifest miscarriage osfice that the conviction must be
reversed and a new trial orderedeTdhscretionary power to grant a
new trial should be exercised onfythe exceptional case in which
the evidence weighs heavilggainst the conviction.'Sate v.
Thompkins, 78 Ohio St.3d 380, 387, 1997 Ohio 52, 678 N.E.2d 541
(citation omitted).

[*P13] Felonious Assault iproscribed in R.C. 2903.11, which
provides in pertinent part:

[*P14] "(A) No person shall knowgly do either of the following:

[*P15] "(1) Cause serious physidearm to another or to another's
unborn;

[*P16] "(2) Cause or attempt tmuse physical harto another or
to another's unborn by means afdeadly weapon or dangerous
ordnance."

[*P17] A person acts "knowing]" "regardless of his purpose,
when he is aware that his contwall probably cause a certain
result or will probably be ofa certain nature. A person has
knowledge of circumstances when he is aware that such
circumstances probably exist." R.C. 2901.22.

[*P18] "Deadly weapon"is defined as "any instrument, device, or
thing capable of inflicting deatland designed or specially adapted
for use as a weapon, or possessed, carried, or used as a weapon.
R.C. 2923.11(A).

[*P19] Serious physical harno persons is defined in R.C.
2901.01 and means any of the following:

[*P20] "(a) Any mental illnes or condition of such gravity as
would normally require hospitaiation or prolonged psychiatric
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treatment;

[*P21] "(b) Any physical harm #t carries a sukantial risk of
death;

[*P22] "(c) Any physical harm that involves some permanent
incapacity, whether partial or total, or that involves some temporary,
substantial incapacity;

[*P23] "(d) Any physical harnthat involves some permanent
disfigurement or that invees some temporary, serious
disfigurement;

[*P24] "(e) Any physical harm #t involves acute pain of such
duration as to result in substahtguffering or that involves any
degree of prolonged or intractable pain.”

[*P25] Perkins does not dispute that the pool cue and the beer
bottle used to harm the victims are deadly weapons. Furthermore, he
does not dispute that Volkerdj and Wiley suffered serious
physical harm; indeed the parties stgied to the element of serious
harm.

[*P26] The only real issue raiség Perkins with regard to either

the sufficiency-of-the evidence or the manifest-weight claim is his
contention that the State faildd prove that he committed the
offenses. Perkins claims that any identification of him as the
assailant is inherentipcredible, because the police did not conduct
an adequate investigation at the scene, the eyewitnesses were
intoxicated and did not correctly describe him, and because his
witnesses testified that he was not involved in the fight.

[*P27] We begin by addresgj the claim that none of the
identifications made by the eyewitnesses are believable. First,
Perkins notes that all the eyewitnesses who identified him as the
assailant admitted that they had been consuming alcohol prior to the
fight. Second, he contends that nofi¢he initial descriptions were
correct because the witnesses désd him as taller and heavier
than his actual weight of one huedrand five pounds and his actual
height of "about five feet thraaches." Matthew Ficklin, a witness
to the fight, initially told tk police that the assailant was
approximately five feet nine inels tall, weighed about one hundred
seventy to one hundred ningbpunds, had blond hair and was
wearing a long-sleeved \wté shirt. Darding irtially informed the
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police that the assailant was approatety five feet eight inches tall
and weighed around one hundred fifty to one hundred sixty pounds.
Wiley's initial statement indicatetthat the attacker was about six
feet tall and approximatelyne hundred and fifty pounds.

[*P28] Neither the fact that the witnesses were drinking, nor the
discrepancies in their initial descriptions is enough to compel the
conclusion that the verdicts areasgst the manifest weight of the
evidence. While a "weight-of-the-evidence argument permits a
reviewing court to consider the credibility of withesses, that review
must be tempered by the prin@pthat weight and credibility
guestions are primarily fahe trier of fact."Sate v. Youngblood,
Clark App. No. 07-CA-118, 2009 Ohio 3008. "Because the
factfinder * * * has the opportunity teee and hearéhwitnesses, the
cautious exercise of the discretion@gwer of a court of appeals to
find that a judgment is againsttimanifest weight of the evidence
requires that substantial defererim®e extended to the factfinder's
determinations of credibility. Teh decision whether, and to what
extent, to credit the testimony ofrpiaular witnesses is within the
peculiar competence of the faaifier, who has seen and heard the
witness." Id., quoting Sate v. Lawson (Aug. 22, 1997),
Montgomery App. No. 16288, 1997 Ohio App. LEXIS 3709.

[*P29] Our review of the recdr including the @nscript of the
victims' testimony, does not lead us to conclude that their
identifications were so lacking ioredibility that no rational jury
could rely upon that iddification testimony, or tat the jury lost its
way in doing so. The eyewitnesses readily acknowledged that they
had been in the bar, and that thed consumed alcohol. All of the
eyewitnesses acknowledged thaeithestimates of height and
weight could be incorrect, buthey further noted that they
recognized Perkins by his face, ininthey had clearly observed.

FOOTNOTES
1 We also note that Perkins did mpatt his actual hght and weight

into evidence so as to corroborais claim of discrepancies in the
descriptions.

[*P30] There is evidence inithcase to support a finding that
Perkins struck Volkerding in theead with a pool stick, that he
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broke a beer bottle on Darding's head, and that he then used the
broken bottle to cut Wiley's facEicklin was shown a photo spread
from which he identified Perkins as Volkerding's assailant. Ficklin
also identified Perkins at tridharding did not know Perkins prior

to the fight. A friend of Darding's informed him of two website
addresses on which he might fine thssailant's picture. The friend
also gave Darding the initials "J'®arding did not find a person he
recognized as his assailant on thstfivebsite, but di recognize an
individual on the second website, and informed the police of the
fact. Within three days after ¢hincident, Darding was shown a
photo spread from which he identified Perkins as his assailant. At
trial, Darding testified that the person he observed attacking
Volkerding with a pool stick was the same person who attacked
him. Finally, although Wiley did not ehtify Perkins prior to trial,

he did testify at trial that he recognized Perkins as the assailant.

[*P31] Although Perkins notes dh he presented ten witnesses
who indicated that he was not tassailant, we note that some of
those withesses admitted that they were not sure of Perkins's
location during the fight. The jury was free to give more weight to
the testimony of Ficklin, Darding and Wiley than to the testimony of
these other witnesses. Our reviewtlté transcript does not lead us
to conclude that the junyas clearly wrong to do so.

[*P32] Finally, although the inwtigating officer indicated that
he had been relatively new atshpb, and that, in hindsight, he
would have performed a more contglénvestigation at the scene,
there is nothing in this record sBupport a finding that the initial
investigation resulteh a wrongful convictionThe outcome of this
case depended on the jury'sakesation of eyewitness testimony,
including the jury's assessments of the credibility of the various
witnesses.

[*P33] The record does nondicate that this is the rare case
where a jury lost its way, resulting in a manifest miscarriage of
justice. We conclude that theressfficient evidence to support the
judgment, and that the judgmentnist against the manifest weight
of the evidence. Accordingly, theole assignment of error is
overruled.

[*P34] Perkins's sole assignnieaf error having been overruled,
the judgment of the tri@ourt is Affirmed.
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Perkins 1.

When a state court decides on the meritglartd constitutional claim later presented to a
federal habeas court, the fedezaurt must defer to the state cbdecision unless that decision is
contrary to or an objectivelynreasonable applicatioof clearly establised precedent of the
United States Supreme Court. 28 U.§@254(d)(1);Harrington v. Richter, 562 U.S. _ , 131
S. Ct. 770, 785 (2011Brown v. Payton, 544 U.S. 133, 140 (2005€ll v. Cone, 535 U.S. 685,
693-94 (2002)Williams (Terry) v. Taylor, 529 U.S. 362, 379 (2000).

In cases such as Petitioner’s challengingsiiciency of the evidence and filed after
enactment of the Antiterrorism and Effective Death Penalty Act of 1996 (Pub. L. No 104-132, 110
Stat. 1214)(the “AEDPA”"), two levels of ti¥ence to state decisions are required:

In an appeal from a denial of heas relief, in which a petitioner
challenges the constitutional sufficiency of the evidence used to
convict him, we are thus bound byawayers of deference to groups
who might view facts differently #im we would. First, as in all
sufficiency-of-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. Sedlackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). In dw so, we do not reweigh the
evidence, re-evaluate the credibildaf witnesses, or substitute our
judgment for that of the jury. Sééited Satesv. Hilliard, 11 F.3d
618, 620 (6th Cir. 1993). Thus, even though we might have not
voted to convict a defendant dhawe participagd in jury
deliberations, we must uphold the juwmsrdict if any rational trier of
fact could have found the defendant guilty after resolving all
disputes in favor of the presution. Second, evewere we to
conclude that a rational trier of fact could not have found a
petitioner guilty beyond a reasomalaloubt, on habeas review, we
must still defer to the state appellate court's sufficiency
determination as long as it istnonreasonable. See 28 U.S.C. §
2254(d)(2).



Brown v. Konteh, 567 F.3d 191, 205 {6Cir. 2009). In a sufficiency of the evidence habeas
corpus case, deference should be mitcethe trier-of-fact's verdict unddackson v. Virginia and
then to the appellate court's considematof that verdictas commanded by AEDPAucker v.
Palmer, 541 F.3d 652 (6Cir. 2008).

We have made clear thddckson claims face a high bar in federal

habeas proceedings because thegualogect to two layers of judicial

deference. First, on direct appedl,iS the responsibility of the jury

-- not the court -- to decide whednclusions should be drawn from

evidence admitted at trial. A reviavg court may set aside the jury's

verdict on the ground of insufficierevidence only if no rational

trier of fact could have agreed with the jur@&dvazosv. Smith, 565

U.S. 1,  ,132S. Ct. 2,181 L. Ed. 2d 311, 313 (204« (

curiam). And second, on habeas review, "a federal court may not

overturn a state court decisionje®ing a sufficiency of the

evidence challenge simply because the federal court disagrees with

the state court. The federal counstead may do so only if the state

court decision was ‘'objectively unreasonablébid. (quoting

Renicov. Lett, 559 U. S. _ , ;130 S. Ct. 1855, 176 L. Ed. 2d

678 (2010) (slip op., at 5)).
Coleman v. Johnson, 566 U.S. _ , 566 U.S. __ , 132 S. Ct. 2060, 182 L. Ed. 2d 978 (&12)(
curiam).

ConsideringPetitioner’sFirst Ground for Relief in light of thse standards, the Magistrate
Judge concludes that the state court’s dewciss neither contrary to nor an objectively
unreasonable application of cleadstablished Supreme Court premetd The relevant Supreme
Court case idackson v. Virginia, 443 U.S. 307 (1979). Thlackson standard was incorporated
into Ohio case law istate v. Jenks, the Ohio Supreme Court case on which the court of appeals
relied. Perkins 1 at  11. The court of gpals found the jurywas entitled to credit the

identification testimony of tlee withesses, including two of thetims. That decision is entitled

to deference from this Court. The First Grduor Relief should therefore be dismissed with
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prejudice.

Ground Two: Ineffective Assistance of Trial Counsel

In his Second Ground for Relief, Mr. Perkins elaihe suffered ineffective assistance of
trial counsel when his attorney did not file a tiyneew trial motion after hearing tape recordings
of telephone calls he made fronil @fter trial which disclosed whdte regards as new evidence.
On September 27, 2008, he confirmed with a person kra®austin Higgins #t Higgins had told
him before trial that Anthony Murphy was the person wstabbed Timothy Wiley in the face
(Petition, Doc. No. 1, PagefD6-7.) He claims the attorneyddiot file the motion because of a
conflict of interest in thaAnthony Murphy is the attornéy step-daughter’s boyfriendld. at
PagelD 8. Petitioner argues tiaggins’ testimony is material because he and Petitioner are the
only two witnesses known td’etitioner who could have contradicted Timothy Wiley’s
identification of Petitioner as his assailant.

Petitioner admits that he had the cona@o® with Higgins in which Higgins named
Anthony Murphy before trial, wike Perkins was out on bondld. at PagelD 6. He claims he
did not give his trial attorney Higgins’ name before trial because Petitioner had received death
threats from Murphy if he brought Murphy’s name into the cask. at PagelD 7.

The governing standard for ineffectigesistance of counsel is found3mickland v.

1 The abbreviation “PagelD” refers to pagination of the edeatrrecord in this Court. The identification is applied

page by page by the Court’s filing software as documents are filed so that the PagelD referegae, iafter the

fashion of numbers applied by a Bates numbering machine. Respondent’s counsel apparemdbrstands this

and has used the abbreviation to refer to internal pagination of documents attached to the Return of Writ. It would, of
course, be very helpful to the Court if the Attorney Gengi@ffice would file state court records, then reference the
PagelD in briefing, but that is not what has happened in Respondent’s briefing.
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Washington, 466 U.S. 668 (1984):

A convicted defendant's claim ah counsel's assistance was so
defective as to require reversaleotonviction odeath sentence has
two components. First, the datéant must show that counsel's
performance was deficient. Thrgquires showing that counsel
was not functioning as the "counsel" guaranteed the defendant by
the Sixth Amendment. Second, the defendant must show that the
deficient performance prejudicethe defense. This requires
showing that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable. Unless a
defendant makes both showings, cannot be said that the
conviction or death sentence riked from a breakdown in the
adversary process that renders the result unreliable.

466 U.S. at 687.

With respect to the first prong of tirickland test, the Supreme Court has commanded:

Judicial scrutiny of counsel'performance must be highly
deferential. . . . A fair assessnt of attorney performance requires
that every effort be made tdireinate the distorting effects of
hindsight, to reconstruct the circumstances of cotsmshhllenged
conduct, and to evaluate the conduct from cotmperspective at
the time. Because of the ddtilties inherent in making the
evaluation, a court must indulges@ong presumption that counsel's
conduct falls within a wide rameg of reasonable professional
assistance; that is, the defendenust overcome the presumption
that, under the circumstancesg tkhallenged action "might be
considered sound trial strategy."

466 U.S. at 689.

As to the second prong, the Supreme Court held:

The defendant must show that thés a reasonable probability that,
but for counsel's unprofessional egothe result of the proceeding
would have been different. A reasonable probability is a
probability sufficient to overcome confidence in the outcome.

466 U.S. at 694. See also Darden v. Wainwright, 477 U.S. 168 (1986YyVong v. Money, 142 F.3d

313, 319 (8 Cir. 1998);Blackburn v. Foltz, 828 F.2d 1177 {& Cir. 1987). See generally
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Annotation, 26 ALR Fed 218.

Perkins did not raise this claim of ineffe@iassistance of trial counsel on direct appeal,
but instead pled it as his third ground for relrehis post-conviction pdton. In affirming the
trial court’s judgment on this cia, the court of appeals held:

The trial court noted that thé&newly discovered exculpatory
evidence" was actually known byrRims all along and that Perkins
purposefully withheld tis possible witness' name from counsel. In
his petition for postconviction reliePerkins states: "This evidence
could not have been discoveredral because the Defendant kept
this Justin Higgins mans name hidden from his attorney [sic]."

Perkins' trial counsel's representation was not deficient for failing to
pursue a matter he did not know about.

Perkins 2 at  31.

The name of Justin Higgins as an exatiag eyewitness is not newly-discovered
post-trial. Perkins was aware, well before tridlHiggins’ name and wdt he knew about the bar
fight. He also knew of the poteatimateriality of that testimony:that it could have exonerated
him of the Wiley assault if the fy had believed it. No judge would likely have found that this
witness was newly discovered and granted a niehvon that basis because Perkins had his name
and potential testimony available before trial. rkites’ claim that he did not give his attorney
Higgins’ name because of fear of Murphy doesmake Higgins a newly-discovered witness, but
rather a newly-disclosed to counsel witnessecddise the late disclosure would not have been a
sound legal basis for a motion for new trial, it wasineffective assistance tial counsel to fail
to file the motion. Therefore the Second Distridégision on this claim seither contrary to nor
an objectively unreasonable applicatiorSwickland and is entitled to deference.

Petitioner's Second Ground for Relief is vath merit and should be dismissed with
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prejudice.

Ground Three: Denial of Due Process by Threats of Anthony Murphy

In his Third Ground for Relief, Petitioner claims he was denied a fair trial because of death
threats from Anthony Murphy, a man he identifesv as the person who stabbed Timothy Wiley,
at least according to Justin Higgins.

This is a very serious matter. Our system of justice cannot function properly if victims,
witnesses, and defendants are intimidated wéhth threats from testifying or informing the
police of what they know about crimes.

Perkins raised this issue as a claim in his post-conviction relief petition and it was rejected
by the Common Pleas Court and the court of appehdsaffirming denial of relief, the Second
District held in part:

[*P18] Perkins argues that he was not able to present materially
exculpatory evidence at trial becausewas "under threat of death

by the real assailant” if he testified at the trial or told the police who
committed the offenses. The alleged threats were all made prior to
the criminal trial, with the exception of an alleged threat by Perkins'
attorney's step-daughter. Perkinstlier alleges that his attorney's
step-daughter was dating the "real assailant."

[*P21] In this matter, Perkins could have raised the issue of the
alleged threats to the court during his trial. In addition, since this
information was known to him at thiene of his trial, he could have
raised this issue in his direct appeal to this court. However, since he
failed to do so, he is barred from raising this issue at this time
pursuant to the doctrnof res judicata.

[*P22] Attrial, Perkins chose not to testify as to the identity of the
individual he believes to be responsible for the crime. It was
Perkins' freely-made choice not to testify. There was no state action
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that prevented him from testifyirand identifying the individual he
believes to be the perpetrator. State action is required for a
deprivation of a constitional right to occurSee, e.g., Sate v. Roe
(1989), 41 Ohio St.3d 18, 23, 535 N.E.2d 1351. Therefore in
addition to being barred by the doctrinere$ judicata, Perkins'
claim fails because there was state action preventing Perkins
from testifying.

Perkins 2.

The Magistrate Judge believe® tbourt of appeals’ reliance oes judicata doctrine is a
misapplication of Ohio’s criminales judicata doctrine: Perkins could nhbave raised this claim
on direct appeal because it wast supported by material in tliecord, but rather on material
added to the record after trial.

Nevertheless, theesjudicata holding is an alternative holdin The court of appeals also
held that there was no state action interfering \aitfair trial by virtue of these threats. The
Constitution only limits actions of persons acting in the name or place of the State. A private
person may act under color of stat® [ahe is a willful participanin a joint activity with the State
or its agents. United Sates v. Price, 383 U.S. 787, 794 (1966). There must be a sufficiently
close nexus between the state and the conduct chedlestgy that defendant is treated as a state
actor and defendant’s act is treated that of the st&e.Blum v. Yaretsky, 457 U.S. 991, 1004
(1982), quoting Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351 (1974);ugar V.
Edmonson Qil Co., 457 U.S. 922, 937 (1982). But the “[Ftagnth] Amendment erects no shield
against merely private conduct, howewiscriminatory or wrongful.” Burton v. Wilmington
Parking Auth., 365 U.S. 715, 721(1961uoting Shelly v. Kraemer, 334 U.S. 1, 13 (1948). Mr.

Perkins does not allege and there is no eviddrateAnthony Murphy was in any way a state actor

in making the death threats.
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Therefore the Second Distrigtdecision on this claim iseither contrary to nor an
objectively unreasonable applicatiaf clearly established Swgme Court precedent and is
entitled to deference. Petitioner's Third Gndufor Relief is without merit and should be

dismissed with prejudice.

Ground Four: Juror Misconduct

In his Fourth Ground for Relief, Perkins claims was denied a fair trial by two instances
of juror misconduct. First of alhe asserts a juror by the naofddon Cochran drank alcohol to
the point of intoxication at luicon the second day of the trial, August 12, 2008 (Petition, Doc.
No. 1, PagelD 20). Second, he asserts dd biack jury member (name unknown to the
Defendant) was sleeping during most of the testimainBillie Ritchie . . . on the third day of
trial.” Id.

This claim was also presented to the toof appeals on appeal from denial of
post-conviction relief. The court of appeals held:

[*P23] In his second claim for lief, Perkins alleges that he was
denied his due process and dqpeotection rights due to two
instances of juror misconduct[U]nder Crim.R. 33(A), juror
misconduct justifies a new trial only it materially affected an
accused's substantial right§tate v. Adams, 103 Ohio St. 3d 508,
2004 Ohio 5845, at 45, 817 N.E.2d 29. Moreover, the burden is on
the party alleging juror misconductestablish prejude. Id. at 142,
citing Smith v. Phillips (1982), 455 U.S. 209, 215-217, 102 S. Ct.
940, 71 L. Ed. 2d 78.

[*P24] Perkins alleges twoseparate incidents of juror
misconduct. In the first instance, one juror allegedly drank alcohol
at lunch during the trial. Perlgrrelies on information collected by
Melinda Wells. Wells, in her affidavit, claims to have spoken with
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an employee of Frank's Tavern, avhllegedly served alcohol to a
member of the jury in Perkins' case. However, Perkins did not
obtain an affidavit from anyonehe saw the juror consume alcohol.

[*P25] In assessing petitiorfer postconviction rief, the trial
court may deem affidavit testimony to lack credibiliftate v.
Calhoun, 86 Ohio St.3d at 285. Factors that may be considered
include, but are not limited to, whettt@e affidavits contain or rely
on hearsay and whether the affidadte from parties interested in
petitioner's successd., citing Sate v. Moore (1994), 99 Ohio
App.3d 748, 754-756, 651 N.E.2d 1319iHhirs case, the trial court
did not find Wells' affidavit to beersuasive. The trial court had
sufficient evidence to reach thatnmbusion, as the affidavit relied
on hearsay and Wells @ interested party.

[*P26] Finally, even if thisallegation were true it cannot
automatically be classified as juror misconduct. Perkins would have
to show actual prejudice from the juror's actions, which he has not
done.Satev. Hipkins (1982), 69 Ohio St.2d 80, 83, 430 N.E.2d 943.
Presumably, had the juror consumed enough alcohol to become
intoxicated, the trial court, thdtarneys, court personnel, or other
jurors would have noticelis or her condition.

[*P27] Inthe second instanoéalleged juror misconduct, a juror
allegedly fell asleep during theak To support his claim, Perkins
submitted the affidavit of Sheree Prewitt along with his own
affidavit adopting the entirestatement of facts from his
postconviction petition. In his affavit, Perkins claims to have
learned about the sleeping juroorn Wells. If a juror would have
been sleeping during the trial, it should have been noticed by the
attorneys or the trial court, and raised at that time. The purpose of
raising the issue during the trialats is that the trial court has
significant discretion in how it resolves an incident with a sleeping
juror. Satev. Sanders, 92 Ohio St.3d 245, 253, 2001 Ohio 189, 750
N.E.2d 90. (Citations omitted.) In addition, to demonstrate
prejudice, Perkins needed tssart the exact testimony that the
sleeping juror missed. See, efate v. McKnight, 107 Ohio St. 3d
101, 2005 Ohio 6046, at 1187, 837 N.E3Ad. Finally, if Perkins
had knowledge of the alleged jurmisconduct during trial, he is
precluded from raising this issuader the doctrinef res judicata,
since he could have raised tigsue in his direct appeal.

[*P28] Moreover, the issue gtiror misconduct was raised at
sentencing by Perkins' attorney. While Perkins' attorney did not
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specify the basis for the miscondube informed the court that,
after investigating the matter, he determined it was not worth
pursuing. Accordingly, this additional factor supports the
proposition that Perkins' clas are barred by res judicata.

Perkins 2.

With respect to the first claim of juranisconduct, the court of appeals found Wells’
affidavit was not sufficiently credible to warramelief. That conclusiors not an “unreasonable
determination of the fastin light of the evidere presented in the S¢atourt proceeding.” 28
U.S.C. § 2254(d)(2). Melinda Wells is an int&exl witness. Moreover, if Juror Cochran was
intoxicated, how does it happen thad one in the trial noticed it? If it was noticeable and no
objection was made at the time, Petitioner has procedurally defaulted this claim by not raising it on
direct appeal, as the court of appeals held.

This objection is even clearer as to the skegguror. That conduct was surely observable

in the courtroom at the time it occurrgg@t no contemporaneous objection was made.

Petitioner’s Fourth Ground for Relishould be dismissed with prejudice.

Ground Five: Witness’ Failure to Cooperate

In his Fifth Ground for ReliefPetitioner asserts he was dengthir trial because one of
his witnesses, Karen Ledbetter, avoided calls flosnattorney and from the police because she
was working in the bar where the fight occurrgaparently in violation othe conditions of her

probation, and was afraid heropation officer would find out. According to Melinda Wells,

2 Ledbetter’s statement to Ms. Wells (Petition, Doc. No. 1, PagelD 21) is equivocal on whether her conditions of
probation forbade her working in a bar or this particular bar; she merely said she did not wantatienpoéficer to
find out.
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Ledbetter was prepared to testify that she sdw hit all three victims and it was not Jesse
Perkins.

This claim was raised in postconviction and in the motion for new trial. The court of
appeals rejected this claim, noting that numenmigsesses testified at trial that Perkins was
innocent. Perkins2 at § 33. Moreover, the evidence wasmawly-discovered, at least as to the
witness’ identity, because Perkins’ lawyer had attempted to reach her beforddriaht 1 34.
Finally, Perkins had told the post-conviction cdhet he would use the lspoena power to obtain
Ledbetter’s testimony if he wereagted an eviddrary hearing. Id. He makes the same claim in
his Petition here (Doc. No. 1, PagelD 22).

Under the Compulsory Process Clausetid United States Cotisition, a criminal
defendant does not have to tak®” for an answer from a hactant witness. Rather, on a
showing of good cause to beliex@vitness has useftdstimony, a court must issue a subpoena for
such a witness and haiteserved by the Sheriff. Witnesseto fail to respond can be arrested
and held in contempt of coum@indeed kept in jail until theygsfy. Here Perkins’ counsel and
the police knew of Ledbetter's whereabouts (pleone number and where she worked). They
could easily have learned from a records chibek she was on probati@md have contacted her
through her probation officer.

In sum, Ledbetter’s testimony was not unigunel not “newly-discovered.” The decision
of the Ohio courts rejecting this claim is neithcontrary to nor an objectively unreasonable
application of clearlyestablished Supreme Court precedent. The Fifth Ground for Relief should

be dismissed with prejudice.
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Ground Six: Defense Witness Perjury

In his Sixth Ground for Relief, Perkins clairttsat one of the dense witnesses, Amy
Price, perjured herself at trilay denying that she knew the nawfethe person who was arguing
with Adam Volkerding just before Volkerding wassaulted. When contacted by Melinda Wells,
Ms. Price did not actually admitihg at trial, but said she geAnthony Murphy’s name secret
because she is scared of hilmdahe physical repercussions thaght follow if | was to tell on
him.” (Wells’ Affidavit, PagelD 263.)

The court of appeals also considereds tielaim on the appeal from denial of
post-conviction and a new trial. It held:

[*P35] In his fifth claim for réef, Perkins alleges that he was
denied his due process and equatection rights under the Ohio
and U.S. Constitutions when a witness, Amy Price, purposefully
withheld the name of the mashe saw arguing with Adam
Volkerding, one of the victims.

[*P36] At trial, Price testied that Perkins did not commit the
offenses in question. Instead, Price claimed in her testimony that the
perpetrator was a much taller alagiger man than Perkins. Price's
testimony was detailed and very much supported Perkins' defense. It
is unlikely that if Pice identified whom shbelieved to be arguing,
the outcome of the case would chargjeiply stated, at trial, Price's
testimony suggested that an umeal individual was the actual
assailant. The name of that person was not relevant. The sole
guestion before the jury was whether Perkins was the assailant. If
the jury believed Ree's testimony, it could have found Perkins not

guilty.

[*P37] Furthermore, Perkinagain relies on Wells' affidavit
instead of obtaining aaffidavit from Price. Asuch, the affidavit is
nothing more than hearsay. For these reasons, Perkins' fifth claim
for relief was correctly dgosed of by the trial judge.

Perkins 2.
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The gravamen of the court of appeals’ deriss that Price’s testimony at trial was that
someone of a very different physical descripfrom Perkins was the person who assaulted Adam
Volkerding. As far as the Petition shows, fing did not know Anthony Murphy’s name or what
he looked like. If the defense had presentedcthim that Murphy was the perpetrator and had
presented other evidence to that effectcd®si complete testimony with Murphy’s name might
have been material. But even Perkins didomwtg Murphy’s name forwakto his own attorney
prior to trial. Price’s testimony was matdrion identification of who did not commit the
Volkerding assault — Jesse Perkinés the court of appeals loelthe name of the man who Price
testified committed that assault was not material.

Therefore the determination ttie court of apgals that Perkins vganot convicted on
materially perjured testimony is not an unrewdude determination of the facts based on the

evidence presented at trial. The Sixth Ground=felief should be dismissed with prejudice.

Ground Seven: Failure to Preserve Exculpatory Evidence

In his Seventh Ground for Relief, Perkins acsube police of bad faith failure to retain
exculpatory evidence, to wit,érassault weapons: a pool staoid a broken beer bottle.

Perkins raised this issue as part of his only assignment of error on direct appeal. The court
of appeals held:

[*P32] Finally, although the invaghating officer indicated that he

had been relatively new at his jand that, in hindsight, he would
have performed a more complete investigation at the scene, there is
nothing in this record to suppgoa finding that the initial
investigation resulteh a wrongful convictionThe outcome of this

case depended on the jury'sakesation of eyewitness testimony,
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including the jury's assessments of the credibility of the various
witnesses.

Perkins 1. This shows that the ingtgating officers were crossxamined about the lack of
physical evidence and their failure to preserve it was placed before the jury. Under the
circumstances, the lack of physieadidence might have been marersuasive than its presence,
given that there is no proof efhat the pool stick or beer tile would have shown. Perkins
claims that he knows Murphy was not wearing gtotreat night, but Perkindid not testify when
he could have. Perkins offers no proof of bathfar even that thenvestigating police officers
were negligent. Perkins makes the usual et that forensic evidence would have been
conclusive, but that ignores the question of haany people may have touched a pool cue in
common use in the bar or even the beer bottle.
Perkins raised this claim again on appeal fd@mnial of post-conviction relief and the court

of appeals held:

[*P44] As the issue of possiblexculpatory evidence not being

retained by the police investigators was raised on direct appeal, it is

barred by the doctrine of res judicata. Furthermore, Perkins does not

show that the evidence was exculpatory. Had the pool stick used

against the victims been retaingdvould not have presumptively

served to exculpate Pénk. Perkins' theorthat the pool stick may

have contained DNA or fingerprirgvidence is speculative. It is

equally possible that no such esitte could have been recovered

from that object. As a result, éhtrial judge correctly overruled

Perkins' petition for postconviat relief based on the police not

preserving possibly exculpatory evidence.
Perkins 2.

The Supreme Court has held that “unlessiraioal defendant can show bad faith on the

part of the police, failure to preserve potentiaibeful evidence does not constitute a denial of due
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process of law.” Arizona v. Youngblood, 488 U.S. 51 (1988). The court of appeals’ two
decisions on this claim are neither contrary toaroobjectively unreasonaldgplication of that

case law. The Seventh Ground for Rediebuld be dismissed with prejudice.

Ground Eight: Failure to Hold Evid entiary Hearing or Grant New Trial

In his Eighth Ground for Relief, B&oner claims he was denigie process when the state
courts did not hold an evidentiary hearing os ost-conviction petitioand motion for new trial
and when a new trial was not granted. The aplecific claim Perkins makes under the Ground
for Relief is that the name and testimony Stiephanie Caudill were newly and diligently
discovered after trial and are material to his guilinnocence (Petition, Doc. No. 1, PagelD 28).

The court of appeals dealt with tlagim on the second appeal and held:

[*P62] In his fourth claim for a new trial, Perkins identifies a new
witness. The witness, Stephanie Caudill, was discovered by Wells
and was allegedly predest the bar the niglim question. However,
Perkins notes that "she left the bar before the assaults had
happened.” Because she was mpoesent at the time of the
altercation, her testimony does niwhve a strong probability of
leading to a different result if a new trial is granted. Furthermore,
Perkins failed to demonstrate that Caudill could not be located
before the trial. For these reasons, the trial court correctly overruled
Perkins' motion for new triabased on the newly-discovered
witness.

Perkins 2.

There is no federal constitutional right to@ndentiary hearing on a motion for new trial
in state court, so the denial of a hearing did not deprive Petitioner of any federal constitutional

right. The court of appeals’ decision on Causlipossible testimony is not an unreasonable
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determination in light of the facts before the state courts. She was not present at the time of the
assaults. While she can placetidany Murphy in the bar that nighso can Perkins as well as
many other people. Her testimony simply doesaast doubt on the jury verdicts. The Eighth

Ground for Relief should therefore be dismissed with prejudice.

Conclusion

Based on the foregoing analystds respectfully recommenddidat the Petition herein be
dismissed with prejudice. Because reasonplilsts would not disagrewith this conclusion,
Petitioner should be denied a certificate of apgaility and the Court should certify to the Sixth
Circuit that any appealould be objectively frivolous.

July 31, 2012.

s/ Michael R. c/Mexz

United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(b), any party maye and file specific, written objections to
the proposed findings and recommendations witburteen days after ey served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Refwaing served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Rhd may be extended further by the Court on timely
motion for an extension. Sudlbjections shall specify the pastis of the Report objected to and
shall be accompanied by a memorandum uppsrt of the objections. If the Report and
Recommendations are based inokhor in part upon matters oecdng of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otherwislirects. A party may respomd another party’s objections
within fourteen days after being served witlc@py thereof. Failure to make objections in
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accordance with this procedure may forfeit rights on app&et, United Sates v. Walters, 638
F.2d 947 (8 Cir. 1981);Thomasv. Arn, 474 U.S. 140 (1985).
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