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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

RAMONA CHAPPEL,
Case No. 3:12-cv-080
Raintiff,
District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz
_VS_
MICHAEL J. ASTRUE,
COMMISSIONER OF
SOCIAL SECURITY,
Defendant.

REPORT AND RECOMMENDATIONS

Plaintiff brought this action pursuant to 42 U.S§805(g) and 42 U.S.&§1381(c)(3) as
it incorporate§405(g), for judicial review of the finalecision of Defendant Commissioner of
Social Security (the "Commissioner") denying Plaintiff's application for Social Security benefits.
The case is now before the Court for decisionr ddteefing by the parties tected to the record
as a whole.

Judicial review of the Commissioner's dearsis limited in scopdy the statute which
permits judicial review, 42 U.S.@405(g). The Court's sole function is to determine whether
the record as a whole contains substantial evidence to support the Commissioner's decision. The
Commissioner's findings must be affirmed if thag supported by "such relevant evidence as a
reasonable mind might accept as adequate to support a concluRiohdrdson v. Peraleg02
U.S. 389, 401 (1971)iting, Consolidated Edison Co. v. NLRB0O5 U.S. 197, 229 (1938);
Landsaw v. Secretary of Health and Human Seryié@8 F.2d 211, 213 {6Cir. 1986).
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Substantial evidence is more than a meretiflainbut only so much as would be required to
prevent a directed verdict (now judgment amatter of law), against the Commissioner if this
case were being tried to a jurfoster v. Bowen853 F.2d 483, 486 (6Cir. 1988); NLRB v.
Columbian Enameling & Stamping C806 U.S. 292, 300 (1939).

In deciding whether the Comssioner's findings are supported by substantial evidence,
the Court must consider the record as a whdtepner v. Mathews574 F.2d 359 (B Cir.
1978); Houston v. Secretary of Health and Human Seryig&@6 F.2d 365 (& Cir. 1984);
Garner v. Heckler 745 F.2d 383 (6 Cir. 1984). However, th€ourt may not try the caste
novq resolve conflicts in evidence, decide questions of credibilityGarner, supra. If the
Commissioner's decision is supported by subslaeti@ence, it must be affirmed even if the
Court as a trier of fact would have arrived at a different conclusttians v. Secretary of Health
and Human Service§58 F.2d 437, 439 {6Cir. 1981).

To qualify for disability insurace benefits (SSD), a claimamust meet certain insured
status requirements, be under apey-five, file an gplication for such beefits, and be under a
disability as defined in the 8@l Security Act, 42 U.S.C§ 423. To establish disability, a
claimant must prove that he she suffers from a medically determinable physical or mental
impairment that can be expectedrésult in death or has lasted@n be expected to last for a
continuous period of not less thamelve months. 42 U.S.@423(d)(1)(A). Secondly, these
impairments must render the claimant unable to g@adgathe claimant's previous work or in any
other substantial gainful employment whigxists in the national economy. 42 U.S.C.
§423(d)(2).

To qualify for supplemental sectyr benefits (SSI), a claimamhust file an application

and be an "eligible individual" as defined in the Social Security Act. 42 U§&38la. With



respect to the presat case, eligibility is dependent upon disability, income, and other financial
resources. 42 U.S.§1382(a). To establish digitity, a claimant mustleow that the claimant is
suffering from a medically determinable physioalmental impairment which can be expected
to result in death or wth has lasted or cdre expected to last forcantinuous period of not less
than twelve months. 42 U.S.€1382c(a)(A). A claimant mustsd show that the impairment
precludes performance of the claimant's forjpbror any other substantial gainful work which
exists in the national economy significant numbers. 42 U.S.§1382c(a)(3)(B). Regardless

of the actual or alleged onset osability, an SSI claimant is not titfed to SSI benefits prior to

the date that the claimant files an SSI applicatidee 20 C.F.R§416.335.

The Commissioner has established a sequential evaluation process for disability
determinations. 20 C.F.B404.1520. First, if the claimant errently engaged in substantial
gainful activity, the claimant is found not disall Second, if the claant is not presently
engaged in substantial gainfulti@ity, the Commissioner determinédghe claimant has a severe
impairment or impairments; if not, the claimamfound not disabled. Titd, if the claimant has
a severe impairment, it is compared with thsting of Impairments,20 C.F.R. Subpart P,
Appendix 1 (1990). If the impairment is listedisrmedically equivalent to a listed impairment,
the claimant is found disabled and benefits are awarded. 20 §404R1520(d). Fourth, if the
claimant's impairments do not meet or equisted impairment, the Commissioner determines
if the impairments prevent the claimant fronturaing to his regular previous employment; if
not, the claimant is found not didad. Fifth, if the claimant isinable to return to his regular
previous employment, he has establishgdima faciecase of disability and the burden of proof

shifts to the Commissioner to show that thererask which exists in significant numbers in the



national economy which thelaimant can performBowen v. Yuckerg82 U.S. 137, 145, n.5
(1987).

Plaintiff represents that based on a previapiglication, the Commissioner determined in
March, 1992, that she was disabled due to meetaldation and substance abuse and that in
March, 2007, as part of a continuing disabiligview the Commissioner subsequently found
medical improvement and terminated her besnefSee PagelD 493. Plaintiff acknowledges she
did not appeal that determination. PagelD 494.

Plaintiff filed applications for SSD and SBI September, 2008, allewj disability as of
July 25, 2008, due to post-traumatic stress dexoamhd panic attacks. PagelD 121-20; 203. The
Commissioner denied Plaintiffapplications initially and omeconsideration. PagelD 114-22;
125-30. Administrative Law Judge David Reaimd held a hearing, PagelD 89-106, following
which he determined Plaintiff is not disal PagelD 64-83. The Appeals Council denied
Plaintiff's request for review, PagelB55-57, and Judge Redmond’s decision became the
Commissioner’s final decision. S&gle v. Commissioner of Social Securi@9 F.3d 847, 854
(6™ Cir. 2010).

In determining that Plaintiff is not disadal, Judge Redmond found that she has severe
history of degenerative joint disease in both knbestory of asthma, majalepressive disorder,
post-traumatic stress disorder, borderline intell@ctunctioning, and a biory of polysubstance
abuse, but that she did not have an impairneentombination of impairments that meets or
equals the Listings. PagelD 67, 1 3; PagelDf69, Judge Redmond alémund that Plaintiff has
the residual functional capacity to pmwrh a limited range of medium workRagelD 72, | 5.
Judge Redmond then used section 203.21 of theaSradframework for deciding, coupled with

a vocational expert’s testimony, and concluded thaite is a significant maber of jobs in the



economy that Plaintiff is capable of perfing. PagelD 77, { 10. Judge Redmond concluded
that Plaintiff is not disabled and therefore antitled to benefits under the Act. PagelD 78,11 11,
12.

The record contains a copy of Plainsffschool records dated November, 1970, through
December, 1977. PagelD 285-90. Those recordsatdhat in November, 1970, when Plaintiff
was age twelve years and fiveonths and in the sixth grade hsol officials referred her for a
psychological evaluation because of bebaproblems and possible retardatidd. Testing
revealed that Plaintiff had anmal 1Q of 79, performance 1Q @8, and full scale 1Q of 71, and
that she was functioning within the educable retarded ratig&.he psychologist recommended
that Plaintiff be placed in special classes for the educable retédde@laintiff's school records
also reveal that over time, Plaintgfgrades ranged between A’s and Ids.

Examining psychologist Dr. Ekman reported on March 5, 19%9R2at Plaintiff drank two
fifths and a twelve-pack a day, used crackirfor five times a week, experienced some
blackouts, had never been in a treatment progeard that she had a high school education in
special education classes. P@p@97-302. Dr. Flexman also reped that Plaintiff was rather
disheveled in her appearance, appeared anclbad a generally tense posture, her facial
expressions revealed mild apprehension aewtahsed variability, heyeneral body movements
were restless and fidgety, and her amplitude and quality of speech were slowed and appeared
slightly retardedld. Dr. Flexman noted that Plaintiff was alert and orientest, attention span
was poor, immediate recall was fair, recent mgmwas slightly decreased, judgment for
ordinary daily affairs was poprinsight was limited, she appedr to have a moderately
unrealistic degree of concern over her own problems and difficulties, and that she had some

obsessive thinking conceng alcohol consumptiond. Dr. Flexman also notethat test results



revealed Plaintiff had a verbal 1Q of 65, a perfiance IQ of 65, and a full scale 1Q of 63, she
was functioning within the mild reye of retardation, and that heading abilitis were within

the mild range of retardation at the 3.7 grade lelel.Dr. Flexman identified Plaintiff’s
diagnoses as polysubstanabuse and mild mentatardation and he signed her a GAF of 60.

Id. Dr. Flexman opined that Plaifftivould not be capable of halmg her own financial affairs,
that her ability to understand and remember siroplke or two step job instructions, while fair,
would be difficult for her on a sustained basis thuber substance abuse issues, and her abilities
to sustain concentration and attention amdet along with others were decreaddd.

Examining physician Dr. Danopulos repart®n December 18, 2006, that Plaintiff
presented with four major complaints whiclesdlleged kept her from working including low
back pain, right shoulder pain, right knee pand asthma with effort-related shortness of
breath, that she last saw a phiaictwo years ago, she did notrie and never did, and that she
did not use drugs although she useatk cocaine for ten years andmted using two years ago.
PagelD 305-14. Dr. Danopulos alspoeted that Plaintiff's lungsvere clear, she had full ranges
of motion of her upper and lower extremities, hight shoulder had normal but painful motions,
her right knee had normal and painless motions, her spine was painless to pressure, her
paravertebral muscles were soft and painlegzrégsure, and that heraght leg raising was
normal.ld. Dr. Danopulos noted that Plaintiff got and off the exam table without difficulty,
squatting and arising from squatitriggered right knee pain, heel and toe gait was normal, that
there were no neurological findings, amgmbosacral spine xrays were normdd. Dr.
Danopulos also noted that hisjettive findings were lumbar s arthralgias, right shoulder
arthralgias, right knee arthralgias, historyasthma which could mde documented, and pes

planus.ld. Dr. Danopulos opined that Ptdiff's abilities to performany work-related activities



were affected by her bilateral pes planus whiggéred pain in her right knee and lumbar spine
when she walked and thght shoulder arthralgias plixer history of asthmad.

Examining psychologist Dr. Bonds repatteon December 20, 2006, that Plaintiff
graduated from high school, attended college doe year, was currently working part-time
cleaning houses, previously wexk at Hampton Inn in housekaeagp and at Economy Linen, has
not seen her physician for a fegears, in the past went @aymont Behavioral Health and
participated in group therapy for two years,ndrabout forty ounces of beer on a daily basis,
began drinking when she was twelve years old, enpiist has used marijuana, Valium, blue tips,
soapers, and crack, did crack odaaly basis for about fifteen yegrlast used in the summer of
2005, and that she has attended court-odd&eatment at NOVA House. PagelD315-22. Dr.
Bonds also reported that Plaffis mood seemed normal, heffect was broadand appropriate
to thought content, sheddhot display any overt signs of aet§, she was alert and oriented, she
has some insight and understangdof her problems, seemed to recognize the negative effects of
drug use on her life, was not showing muchghsiabout the negative effects of alcohol and
continued to drink excessivelyna that she may need someone to manage funds to make sure
they were spent appropriatelid. Dr. Bonds identified Plairffis diagnoses as chronic post-
traumatic stress disorder, alcohol dependenceaine dependence reported in full remission,
and borderline intellectual functioningié he assigned Plaintiff a GAF of 5&l. Dr. Bonds
opined that Plaintiff's abilities ith respect to relating to othenwith respect to understanding,
remembering, and following directions, and witepect to withstanding the stress and pressure
associated with day-to-day work activities wenederately limited and her ability to maintain

attention and concentration perform simple repetitive taskvas not significantly limitedd.



The record contains a copy Bfaintiff's treatment noteffom Good Samaritan Crisis
Center dated January 5, 2008, through NoverBBeR008. PagelD 329-58. Those records reveal
Plaintiff's health care provide identified her diagnoses ascohol dependence, cocaine
dependence, post-traumatic stress disorder, andihg disorder NOS, that she saw a counselor
and psychiatrist, and that over timew#s noted that she was staying soleerThose notes also
reveal that over time, Plaintiff reported that sloatinued to feel depressed, continued to have
flash-backs and nightmares, that at one poiatlsft NOVA House becaushe did not feel safe
in the environment, and that Plaintiff was ewstly referred to DayMnt Behavioral HealtHd.

The record contains a copy @efaintiff's treatment notes from DayMont West dated
August 15, 2008, through October 6, 2009. Pagerm-92; 417-60. Those notes reveal that
Plaintiff's health care provide identified her diagnoses ashronic post-@umatic stress
disorder, panic disorder with agoraphobia, aujustment disorder with mixed anxiety and
depressed mood and thegsmned her a GAF of 5Td. Those notes also veal that Plaintiff
received treatment with a counselor and a psychiatrist and that over time she complained of
depression, and flash-backd.

The record contains a copy afreport from Crisis Care dated March 26, 2010. PagelD
462-78. That report reveals that Bl#f was a self-referral seekingental health treatment, that
her diagnoses were schizophrenia undifferéediatype, post-traumatic stress disorder, and
alcohol dependence, and that her GAF waddl4Plaintiff reported that she needed to get back
to DayMont and back on her medications, regarhearing voices, had been in treatment in
DayMont on three different occasions in 2001, 2@0®] 2008, for a year each time, and that she

needed help remaining alcohol and drug-ftdePlaintiff was réerred to DayMontld.



An individual treatment plan dated Apb, 2010, from DayMont West reveals that
Plaintiff sought mental healttreatment reporting that she needed to get Social Security and a
permanent house and that she wanted to attend group, AA, and anger management. PagelD 479-
82.

A Transfer/Discharge Summary from Cridzare dated April 19, to June 24, 2010,
reveals that Plaintiff waa self-referral seeking mental hedtlatment, she was discharged and
linked with DayMont for treatment, her diagesswere schizophrenia undifferentiated type,
post- traumatic stress disordand alcohol dependence, and that her GAF was 44. PagelD 483-
85.

An initial psychiatric evalation from DayMont West dadeJune 26, 2010, reveals that
Plaintiff reported she was getting more deprés$ead become more socially isolated, had an
essentially normal mental exam, and that haguaoses were major depression recurrent with
psychosis, and history of polysubstance albarsd that her GAF was 60. PagelD 486-92.

Plaintiff alleges in her Statement of Errdnsit the Commissioner erred by failing to find
that she satisfies Listing 12.05C. (Doc. 9).

A claimant has the burden of proving thas lir her impairments meet or equal the
Listings. Bowen v. Yucker82 U.S. 319 (1987). In order to meet the requirements of a listed
impairment, the claimant must meet alltbe elements of the listed impairmeBee, Hale v.
Secretary of Health and Human Servic8$6 F.2d 1078, 1083 {6Cir. 1987),citing, King V.
Heckler, 742 F.2d 968, 973 {6Cir. 1984) (lack of evidencendicating the existence of all the
requirements of Listing 1.05C provides subsitd evidence to support the Secretarfinding

that claimant did not meet the Listing). i# not sufficient to come close to meeting the



requirements of a Listing.Dorton v. Heckler,789 F.2d 363, 367 {6Cir. 1989) (Secretaty
decision affirmed where medical evidence alnassablishes a disabilitynder Listing 4.04(D)).
Listing 12.05 reads in part:
Mental Retardation and Autism:Mental retardation refers to a
significantly sub average generaitellectual functioning with
deficits in adaptive behaviomnitially manifested during the
developmental perio(before age 22)....

The required level of severity for this disorder is met when the
requirements in A, B, C, or D are satisfied.

C. A valid verbal, performance, or full scale 1Q of 60 through 70
and a physical or other mentalpairment imposing additional and
significant work-related limitation of function;

20 C.F.R. Pt. 404, Subpt. P, Apps12.05.

The regulations require that the Commissioeealuate medical opinion evidence and
give reasons for the weight assigned tat tavidence. See 20 C.F.R. § 404.1527. The reasons
must be supported by the evidemeehe record and must be seféntly specific to make clear
to any subsequent reviewers the weight thicachtor gave to the medical opinion and the
reasons for that weight. Sk

In determining that Plaintiff does nottiséy Listing 12.05C, Judge Redmond noted that
the record contains the resutts IQ testing performed when &htiff was twelve years of age
which reveled she had a verli@ of 79, a performance 1Q &8, and a full-scale 1Q of 71.
PagelD 72. Judge Redmond also noted thatn@xing psychologist DrFlexman reported in
1992, that Plaintiff's testing revealed a verbaldf®5, a performance IQ of 65, and a full-scale
IQ of 63.1d.

While Judge Redmond did not reject the validifyPlaintiff's age twlve 1Q test results,

he did reject Dr. Flexman'’s test results noting, £8iit is possible to ‘fa& poor IQ scores, it is
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found that the 1Q scores determthby Dr. Flexman are invalidld. However, in contrast to
Judge Redmond’s finding that it p@ssible to “fake” poor 1Q sces, a review of Dr. Flexman’s
report reveals that Dr. Flexman, fiact, found that Plaintiff's 1Qscores revealethat Plaintiff
was “functioning within the mild range of retattbn” and that such “appear[ed] to be an
accurate reflection of hénnate intellectual level of functiing.” PagelD 298. There is nothing
in Dr. Flexman’s report that indicates thhe suspected that PMiff was “faking” or
malingering. Further, there is no other noadlievidence which suppsra conclusion that
Plaintiff was “faking” poor IQ test results 992. In other words, Judge Redmond’s conclusion
as to Plaintiff's 1992, 1Q test results is nopparted by the medical evidence. Further, Judge
Redmond gave no reasons for his presumptivectieje of Plaintiff’'s earlier, age 12 1Q test
results which arguably satisfy the f@rameters of Listing 12.05C.

This Court concludes that the Commissitsi@eason for rejecting Plaintiff's 1992 1Q
test scores as reported by Dr. Flexman issapiported by substantialidence. In addition, the
Court concludes that the Commser’s failure to give any reasons for presumably rejecting
Plaintiff's age 12 1Q test scores denotes a lafckubstantial evidence upon which his decision is
basedCf., Rogers v. Comm’r of Soc. Sei86 F.3d 234, 243 {6Cir. 2007).

If the Commissionés decision is not supported by subbsi evidence, the Court must
decide whether to remand the matter for rehearing or to reverse and order benefits granted. The
Court has the authority to affirrmodify, or reverse the Commissiotgedecision“with or
without remanding the cause for rehearingl2 U.S.C.§405(g). If a cour determines that
substantial evidence doe®t support the Commissiorgrdecision, the cotican reverse the
decision and immediately award benefits onlylifessential factual issues have been resolved

and the record adequately establishes a plamgfitittement to benefitsFaucher v. Secretary
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of Health and Human Services7 F.3d 171, 176 {BCir. 1994) (citations omitted)see also,
Newkirk v. Shalala25 F.3d 316 (8 Cir. 1994).

The fourth sentence of 42 U.S.C. Sec. 40%(gg¢cts the entry of a final appealable
judgment even though that judgment may be accompanied by a remand Swlévan v.
Finkelstein,496 U.S. 617 (1990). The fourth sentemimes not require the district court to
choose between entering final judgment and renmgndio the contraryif specifically provides
that a district court may emtgidgment "with or without renrading the cause for rehearingd.

This Court concludes that nall of the factual issues habeen resolved and the record
does not adequately establishes a plaistéhtitiement to benefit§pecifically, the Court notes
that there may be an arguable basis for the Casiarier to conclude that in spite of the reported
IQ scores of record, Plaintiff nevertheless slomt satisfy Listing 12.05C. Accordingly, this
matter should be remanded for further administrative proceedings.

It is therefore recommended that the Cassioner's decision thaPlaintiff is not
disabled be reversed. Itadso recommended that this matbe remanded to the Commissioner

for further administrative proceedings.

Januaryl5,2013 g Michael R. Merz
United States Magistrate Judge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(lany party may serve and figgecific, written objections
to the proposed findings and recommendations withimteen days after bey served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Repgmeing served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Rhd may be extended further by the Court on timely
motion for an extension. Such objections shadkcsy the portions of th&eport objected to and
shall be accompanied by a memorandum uppsrt of the objections. If the Report and
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Recommendations are based inokhor in part upon matters oecdng of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otiwase directs. A party nyarespond to another paigyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedure may forfeit rights on app®ak, United States v. Walte638
F.2d 947 (8 Cir. 1981):Thomas v. Arnd74 U.S. 140, 106 S.Ct. 466, 88 L.Ed.2d 435 (1985).
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