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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

PRICILLA ANN VANHOOSIER,
Case No. 3:12-cv-084

Haintiff,
District Judge Timothy S. Black
Magistrate Judge Michael R. Merz
_VS_
MICHAEL J. ASTRUE,
COMMISSIONER OF
SOCIAL SECURITY,
Defendant.

REPORT AND RECOMMENDATIONS

Plaintiff brought this action pursuant to 42 U.S§805(g) and 42 U.S.&1381(c)(3) as
it incorporateg405(g), for judicial review of the finalecision of Defendant Commissioner of
Social Security (the "Commissioner") denying Plaintiff's application for Social Security benefits.
The case is now before the Court for decisionr ddteefing by the parties tected to the record
as a whole.

Judicial review of the Commissioner's dearsis limited in scopdy the statute which
permits judicial review, 42 U.S.@405(g). The Court's sole function is to determine whether
the record as a whole contains substantial evidence to support the Commissioner's decision. The
Commissioner's findings must be affirmed if thag supported by "such relevant evidence as a
reasonable mind might accept as adequate to support a concluRidmal'dson v. Perales, 402

U.S. 389, 401 (1971)iting, Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938);
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Landsaw V. Secretary of Health and Human Services, 803 F.2d 211, 213 {6Cir. 1986).
Substantial evidence is more than a meretiflainbut only so much as would be required to
prevent a directed verdict (now judgment amatter of law), against the Commissioner if this
case were being tried to a jurfoster v. Bowen, 853 F.2d 483, 486 (6Cir. 1988); NLRB v.
Columbian Enameling & Stamping Co., 306 U.S. 292, 300 (1939).

In deciding whether the Comssioner's findings are supported by substantial evidence,
the Court must consider the record as a whatepner v. Mathews, 574 F.2d 359 (B Cir.
1978); Houston v. Secretary of Health and Human Services, 736 F.2d 365 (& Cir. 1984);
Garner v. Heckler, 745 F.2d 383 (8 Cir. 1984). However, th€ourt may not try the casie
novo, resolve conflicts in evidence, decide questions of credibilityGarner, supra. If the
Commissioner's decision is supported by subslaeti@ence, it must be affirmed even if the
Court as a trier of fact would have arrived at a different conclugttians v. Secretary of Health
and Human Services, 658 F.2d 437, 439 {6Cir. 1981).

To qualify for disability insurace benefits (SSD), a claimant must meet certain insured
status requirements, be under apey-five, file an gplication for such beefits, and be under a
disability as defined in the 8@l Security Act, 42 U.S.C§ 423. To establish disability, a
claimant must prove that he she suffers from a medically determinable physical or mental
impairment that can be expectedrésult in death or has lasted@an be expected to last for a
continuous period of not less thamelve months. 42 U.S.@423(d)(1)(A). Secondly, these
impairments must render the claimant unable to g@adgathe claimant's previous work or in any
other substantial gainful employment whigxists in the national economy. 42 U.S.C.

§423(d)(2).



To qualify for supplemental sectyr benefits (SSI), a claimamhust file an application
and be an "eligible individual" as defined in the Social Security Act. 42 U§&38la. With
respect to the prest case, eligibility is dependent upon disability, income, and other financial
resources. 42 U.S.§1382(a). To establish digidity, a claimant mustl®ow that the claimant is
suffering from a medically determinable physioalmental impairment which can be expected
to result in death or wth has lasted or care expected to last forcentinuous period of not less
than twelve months. 42 U.S.€1382c(a)(A). A claimant mustsd show that the impairment
precludes performance of the claimant's forjpbror any other substantial gainful work which
exists in the national economy significant numbers. 42 U.S.§1382c(a)(3)(B). Regardless
of the actual or alleged onset osability, an SSI claimant is not titfed to SSI benefits prior to
the date that the claimant files an SSI applicatigee, 20 C.F.R§416.335.

The Commissioner has established a sequential evaluation process for disability
determinations. 20 C.F.B404.1520. First, if the claimant aurrently engaged in substantial
gainful activity, the claimant is found not disell Second, if the claiant is not presently
engaged in substantial gainfultiity, the Commissioner determindghe claimant has a severe
impairment or impairments; if not, the claimasmfound not disabled. Tid, if the claimant has
a severe impairment, it is compared with thsting of Impairments,20 C.F.R. Subpart P,
Appendix 1 (1990). If the impairment is listedismmedically equivalent to a listed impairment,
the claimant is found disabled and benefits are awarded. 20 §404R1520(d). Fourth, if the
claimant's impairments do not meet or equbsted impairment, the Commissioner determines
if the impairments prevent the claimant fronturaing to his regular previous employment; if
not, the claimant is found not didad. Fifth, if the claimant isinable to return to his regular

previous employment, he has establish@dima facie case of disability and the burden of proof



shifts to the Commissioner to show that thereask which exists in significant numbers in the
national economy which thelaimant can perform.Bowen v. Yuckert, 482 U.S. 137, 145, n.5
(1987).

Plaintiff filed applications for SSD and S8h October 28, 2008, allew disability from
April 2, 2007, due to asthma, ®D, emphysema, diabetes, brotishihistoplasmosis, swelling
in her feet, and difficulty l@athing. PagelD 324-29; 399. Thermissioner denied Plaintiff's
applications initially and on reconsideration. PagelD 172182:90. Administrative Law Judge
Amelia Lombardo held three hearings and subsdfjudaetermined that Plaintiff is not disabled.
PagelD 81-108; 109-43; 144-65; -82. The Appeals Council desd Plaintiff's request for
review, PagelD 55-57, and Judge Lombarddecision became the Commissioner’s final
decision. Se&ylev. Commissioner of Social Security, 609 F.3d 847, 854 {(6Cir. 2010).

In determining that Plaintiff is not disked, Judge Lombardo found that she met the
insured status requirements of the Acbtigh June 30, 2011. PagelD 64, § 1. Judge Lombardo
also found that Plaintiff has severe asthmaguit obstructive pulmonary disease (COPD), sleep
apnea, and obesity, but that she does not haira@airment or combination of impairments that
meets or equals the Listindsd., 3. Judge Lombardo found furthibat Plaintiff has the residual
functional capacity to perform a limited rangelight work. PagelD 66, { 5. Judge Lombardo
then found that Plaintiff is caple of performing her pastlesant work as a sales clerk,
waitress, and manager train€&agelD 72, T 6. Judge Lombardo concluded that Plaintiff is not
disabled and therefore not entitledoenefits under the Act. PagelD 73.

The record contains a copy of treating phisicDr. Koles’ office notes dated May 22,

2008, to April 20, 2009. PagelD 281-96. Those notgsalethat Dr. Koledreated Plaintiff for



COPD, tobacco use, hypertension, diabeteshnesgic bronchitis, and left rotator cuff
impairment.Id.

The record contains the afé chart from treating physiciddr. Moore dated April 25, to
June 7, 2006. PagelD 497-521. The chart revtbalsan April 25, 2006, EKG was essentially
within normal limits and demonstrated a snathount of pericardial fluid and an April, 2006,
chest x-ray showed minimal focair-space disease, possibly tethto atelectasis or minor
infectious pneumonitidd.

Dr. Moore referred Plaintiffo Dr. Malcolm of the SigHaPoint Hematology/Oncology
practice and on May 24, 2006, Dr. Malcolm reported flaintiff's lungs had scattered wheezes,
she had trace bilateral ankle edema, that sheyragtoms that could be consistent with chronic
small pulmonary emboli versus COPD and that she could have sleeplapr@a.June 7, 2006,
Dr. Malcolm noted that Plaintiff was doing wédlut had no energy, that her laboratory results
were all normal, and that he suspedtesat she had obstructive sleep apridaA June 29, 2006,
sleep study indicated that Plaintiff hadoderate obstructive sleep apnea syndroldeDr.
Malcolm noted on March 21, 2007, that Pldintvas not using her nasal CPAP, was quite
fatigued, and that her lungs had trace wheelzbsDr. Malcolm noted further that Plaintiff
needed to use the nasal CPAP, should try to keep from smoking, and needed to work on some
weight lossld.

The record contains a copy of Plaintiff's treatment notes from the Dulan & Moore-Dulan
Family Wellness practice dated Februddy, 2002, to May 16, 2008. PagelD 533-75. Those
records reveal that Plaintiff received care frBm Dulan at that facility for asthma, asthmatic

bronchitis, and COPD exacerbatidd. The notes also reveal thaver time, Dr. Dulan noted



that Plaintiff's respiratory exam revealed e#zing, rales, and poor air movement, and that she
frequently advised RBIntiff to stop smokingld.

Plaintiff was hospitalized May 10-16, 2008, fimeatment of acutehsrtness of breath
with fever and cough and somediing in her legs. PagelD 575. Plaintiff's diagnoses were
identified as acute exacerbation of chronictalzdive pulmonary disease, persistent hypoxia
despite treatment, acute bronchitis, nicotine addiction, obstructive sleep apnea not using nasal
CPAP at home, exogenous obesity, gastroespohagfaat disease, hyperglycemia, and labile
hypertensionld. During that hospitalization, Plaintiffas treated with medation, advised with
respect to diet, exercise, and smoking cessdition.

Examining physician Dr. Swedberg reported January 7, 2009, that Plaintiff's chief
complaint was “shortness of breath”, si&s massively obese, was dyspnic during the
examination, had scattered wheezes but no rales)chi, or evidence of cyanosis, her
neurological exam was normal, and that she difictulty with ranges ofmotion of her spine.
PagelD 596-609. Dr. Swedberg also reported Biaintiff's diagnoses were morbid obesity,
shortness of breath with ongoing tobacco abus# naninsulin dependent diabetes mellitus, that
Plaintiff continued to smoke twoapks of cigarettes a day in spitEher respirairy complaints,
that she was capable of performing a “mildoamt” of sitting, ambulating, standing, bending,
kneeling, pushing, pulling, liftingand carrying heavy obgts, and that she would do best in a
dust-free environmentld. A pulmonary function study performed in conjunction with Dr.
Swedberg’s exam revealed moderate obstructive airway disdase.

The record contains Plaiffts additional treatment notdsom Dr. Koles dated through

March 2, 2010. PagelD 618-39. Those records reveal that Plaintiff continued to receive treatment



from Dr. Koles at the Warren County Health Depeent for diabetes, hypertension, tobacco use,
and COPDId.

Plaintiff sought emergency room tteeent on August 16, 2009, for complaints of
abdominal pain and on December 28, 2009, fonmaints of dyspnea. PagelD 641-58; 659-74.
On both occasions, Plaintiff wasaluated, treated, and releadeld.

Plaintiff was hospitalized April 16-22010, after exhibiting increasing cough, fever,
shakes, chills, and the inability to ambulatg&hout shortness of bath. PagelD 675-700.
Plaintiff's admitting diagnosis was identified as acute exacerbation of COPD and she was treated
with medications and oxygen therapg. Plaintiff was dischargedith oxygen therapy and her
diagnoses were identified as acute hypoxic respiratory failure, chronic COPD acute exacerbation,
hypertension, diabetes mellitus uncontrolled, obesityotine addiction, and probably early cor
pulmonaleld.

Plaintiff received treatment for chronic ketatiat the Cincinnati Eye Institute during the
period February 1 through August 1, 2009. PagelD 702-06.

The record contains treating physician Bahn’s office notes dated March 1-April 8,
2011, and which reveal that Plaintiff recaivéreatment from Dr. Hahn for COPD, poor
compliance/noncompliance, tobacco abuse, dishétypertension, sleep apnea, skin lesions, and
backache. PagelD 727-41. Dr. Hahn reported onl Ap2011, that Plaintiff was able to lift up
to two to three pounds occasionadlyd frequently, was not able to stand/walk for any amount of
time, and was able to sit for up to one hounineight-hour workday and for one-quarter hour
without interruption. PagelD 7232 Dr. Hahn also reported th&aintiff’'s diagnoses were
COPD and sleep apnea, that she was a smakdrthat she would miss work more than four

days per month due to her impairmeids.



A pulmonary function study performed July 26, 2011, revealed a mild obstructive
pulmonary impairment. PagelD 754-55.

Consulting physician Dr. Bernstein reportedAugust 2, 2011, that he had seen Plaintiff
for a pulmonary function study on July 26, 20Xer diagnoses were chronic obstructive
pulmonary disease, obesity, abstive sleep apnea, hypertensiand diabetes, shreportedly
had asthma attacks daily andsaiacapacitated for two to thré@urs during an average attack,
and that she was not a malingerer. PagelD 75@58Bernstein also reptad that Plaintiff's
symptoms were frequently severe enough tafiete with her attention and concentration, she
was capable of performing a low stress job, and that her prognosis wdsl.f&ir. Bernstein
opined that Plaintiff was able to sit for thirty mates at a time, stand for ten minutes at a time,
stand/walk for less than two hours in an eight-hour day, sit for about four hours in an eight-hour
day, she would need to take a twenty to thanipute break every two to three hours, and that she
was able to lift/carryess than ten pounds frequently and up to ten pounds occasiddally.
Bernstein also opined that Plafhimust avoid all &posure to traffic exhast and fumes, high
humidity, odors, dusts, gases, perfumes, and solvents/clelhers.

The medical advisor (MA) testified at tisecond hearing that the cause of emphysema
eighty to eighty-five percent of the timessoking, Plaintiff's December, 2009, chest x-ray does
not indicate emphysema but rattaelectasis which is a different condition and which can wax
and wane, and that Plaintiff's April, 2010, chrsty revealed large volume lungs with possible
COPD. PagelD 113-37. The MA testified furthibat the January 9,009, pulmonary function
study was not a valid test, a possible cause of respiratory failure in a person who has sleep apnea

is not using the CPAP machine, and that a mégotor in Plaintiffs April, 2010, episode of



respiratory failure was her smokirig. The MA also testified that there was no indication in the
record of Plaintiff's ongoing need for oxygenamitiff probably has COPD but the severity
cannot be determined based on invalid testing,tadquitting smoking can be associated with
some pulmonary function improvemeid. The MA testified that Riintiff was precluded from
performing medium or heavy work, she would b&dab perform light work, there needed to be
some independent confirmation from a tregtiphysician that Plaiifft needed continuous
oxygen therapy and what her pulse ox wiobé at rest and with exercidd. The MA testified
further that Plaintiff did not meetr equal Listing 3.02, that hed®d his opinion as to Plaintiff's
residual functional capacity onglassumption that her pulmondgnction study was valid and
that since the study was not validaiatiff's RFC was probably higheld.

Plaintiff alleges in her Statement &rrors that the Comrssioner erred by giving
significant weight to the MA’s testimony, biailing to give good reasons for rejecting Dr.
Hahn’s and Dr. Bernstein’'s opinisnby failing to find her entirelgredible, and by failing to
find that she is disabled pursuanstxtion 201.02 of the Grid. (Doc. 14).

In support of her first Error, Plaintiffsgentially argues thatéahCommissioner erred by
relying on the MA’s opinion. PagelD 771-72. In support of her position, Plaintiff relies on
Sherrill v. Commissioner of Social Security, 757 F.2d 803 (8Cir. 1985). PagelD 772.

In Sherrill, a non-examining MA testéd that the objective ewithce in the record was
ambiguous and accordingly, the MA made a “judgment call’ that the claimant’s impairments did
not rise to listing-level seveayi. 757 F.2d at 805. In addition, the MA was an internal medicine
specialist testifying contrary to the treating psychiatrikds.The Sixth Circuit found that the
district court improperly reli@ heavily on the MA’s “ambiguoudestimony to the exclusion of

evidence treating physicians had provided.



Sherrill is distinguishable from the present casSist, the MA'’s testimony in this case
was not ambiguous and he did not base it oruddinent call’. Rather, the MA reviewed the
evidence in the record, explained why he rejestaue of it including thebjective test results,
and based his opinion on his rewi of the record. Second, the MA in this case is a board-
certified specialist in internal medicine with specialty in pulmonargiseases who testified
about Plaintiff's alleged pulmonary impaent. PagelD 288; 132. Accordinglgherrill is
distinguishable from the present casel does not support Plaintiff’'s position.

Plaintiff also argues that the Commissiomered by giving great weight to the MA’s
testimony because the MA did noty®n any medical literature irendering his opinions that
her first pulmonary function stly was not valid, that she did not require continuous oxygen
therapy, and that she is capalf performing light work.PagelD 775 . In support of her
argument, Plaintiff relies o@arroll v. Commissioner of Social Security, No. 1:09CV2580, 2011
WL 308056 (N.D. Ohio Jan. 28, 2011).

In Carroll, the court reversed the Commissioneflégision because he had relied on the
MA'’s testimony which was “based on a generalizeterence to medicditerature, and not
based on any direct knowledge gled from Plaintiff's testimony.fd. at *8. Carroll seems to
be contrary to Plaintiff's argument. @arroll, the MA relied only on te medical literature in
rendering his opinion yet Plaintiff seems to ardbat in this case, the MA’s testimony was
lacking because hailed to cite medical literature. Neverthss, Plaintiff has failed to point to
any regulation or case law that requires an MAcite to medical literature in rendering an
opinion. In fact,Carroll stands for the propositicthat an MA may not rely only on the medical
literature in offering an opiniobut, rather, must base hertas opinion on the evidence related

to the claimant’s impairments. Thatwhat the MA did in this matter.

10



Plaintiff's argument that the Commissiorerred by relying on the MA'’s testimony
because the MA did not examiher is simply contrary to ehCommissioner’s regulations, see
20 C.F.R. 88 404.1527 and 416.927, as waelSixth Circuit law. SeBuxton v. Halter, 246 F.3d
762, 775 (8 Cir. 2001).

Plaintiff argues next that the Commissioregred by failing to give good reasons for
rejecting Dr. Hahn’s and DBernstein’s opinions.

“In assessing the medical evidence supporingaim for disability benefits, the ALJ
must adhere to certain standatd®lakley v. Commissioner of Social Security, 581 F.3d 399,
406 (8" Cir. 2009). “One such standard, known as thettnggphysician rule, requires the ALJ
to generally give greater defemento the opinions of@ating physicians than to the opinions of
non-treating physicians because

these sources are likely to bestmedical professionals most able

to provide a detailed, longituakl picture of [the claimals]

medical impairment(s) and may g a unique perspective to the

medical evidence that canntie obtained from the objective

medical findings alone of from reports of individual examinations,

such as consultative examinations or brief hospitalizations.
Id., quoting, Wilson v. Commissioner of Social Security, 378 F.3d 541, 544, t(’BCir. 2004),
quoting, 20 C.F.R§ 404.1527(d)(2).

“The ALJ‘must give a treating source mpon controlling weightf the treating source
opinion is‘well supported by medically acceptable claliand laboratory diagnostic techniques
and is‘not inconsistent with the other stdostial evidence in [the] case recdtdBlakley, 581

F.3d at 406quoting, Wilson, 378 F.3d at 544 “On the other hand, a Social Security Ruling

explains that{iJt is an error to give an opinion controlling weight simply because it is the

FN 1. Although Social Security Rulings do not have the same force and effect as statutes or re(jtjatprase
binding on all components of the Social Security Administrataon“represent precedent, final opinions and orders
and statements of politypon which the agency relies in adjudicating cases. 20 GRBR2.35(b).

11



opinion of a treating soae if it is not well-sipported by medically acceptable clinical and
laboratory diagnostic techoies or if it is inconsistent witthe other substantial evidence in the
case record’. Blakley, supra, quoting, Soc. Sec. Rul. 96-2p, 1996 WL 374188, at *2 (July 2,
1996). “If the ALJ does not accord controlling weidghta treating physician, the ALJ must still
determine how much weight is appropriate lmnsidering a number dhctors, including the
length of the treatment relatidmp, supportability of the opinion, consistency of the opinion
with the record as a whole, and apecialization of the treating physiciarBlakley,582 F.3d at
406, citing, Wilson, 378 F.3d at 544citing 20 C.F.R§ 404.1527(d)(2).

“Closely associated with the treating physicrale, the regulations require the ALJ to
‘always give good reasons in [the] noticadefermination or decision for the weigbiven to the
claimants treating source opinion”  Blakley, 581 F.3d at 406,citing, 20 C.F.R.
§404.1527(d)(2). “Those good reasons must ‘sapported by the evidence in the case record,
and must be sufficiently specific to make cléarany subsequent reviewers the weight the
adjudicator gave to the treating souscenedical opinion and the reasons for that weight.
Blakley, 581 F.3d at 406-Qditing, Soc.Sec.Rule 96-2p, 1996 WL 374188 at *3.he Wilson
Court explained the two-fold purpobehind the procedural requirement:

The requirement of reason-givingigts, in part, to let claimants
understand the dispositiaf their cases, particatly in situations
where a claimant knows thdtis physician has deemed him
disabled and therefore might bepesially bewildered when told
by an administrative bureaucradiiat she is not, unless some
reason for the agensydecision is suppliedShell v. Apfel, 177
F.3d 128, 134 (2 Cir. 1999). The requirement also ensures that
the ALJ applies the treating physiciaule and permits meaningful
review of the ALJ application of the rule.

Blakley, 581 F.3d at 407citing, Wilson, 378 F.3d at 544. “Because the reason-giving

requirement exists to ensure that each denathaht received fair process, the Sixth Circuit has

12



held that an AL'$ “failure to follow the procedural reqement of identifying the reasons for
discounting the opinions and fexplaining preciselynow those reasons affected the weight
given ‘denotes a lack of substantial evidence, even where the conclusion of the ALJ may be
justified based upon the recotfdBlakley, supra, quoting, Rogers v. Commissioner of Social
Security., 486 F.3d 234, 253 {BCir. 2007)(emphasis in original).

First, the Court rejects Plaiffts argument that the Comssioner is required to give a
treating physician’s opinion controlling weightrgly because of his or her treating physician
status. Rather, as the above-cited authoritidesenabear, the Commissioner must give a treating
source opinion controlling weiglt the treating source opinion is well supported by medically
acceptable clinical and laboratodyagnostic techniques and is not inconsistent with the other
substantial evidence in [the] case recolakley, 581 F.3d at 406quoting, Wilson, 378 F.3d at
544 (emphasis added).

Judge Lombardo determined that Dr. Hahn’simwi was entitled to little weight because
it was not supported by objective findings, inconsistent with her treatment notes, and because Dr.
Hahn based her opinion in grgert on Plaintiff’'s subjectiveomplaints. PagelD 70-71.

Judge Lombardo’s finding with respect to. Brahn’s opinion isgpported by the record.
First, in support of her April, 2011, opinion abdeigintiff's residual functional capacity, Dr.
Hahn relied primarily on Plaintiff's subjective mplaints. In additiona review of Dr. Hahn's
office notes reveals that she doanted few, if any objective clirat findings. Indeed, at most,
Dr. Hahn reported that Plaintiéfxhibited wheezing. In additio@r. Hahn’s office notes reveal
that on May 24, 2010, Dr. Hahn reported that simeeApril hospitalization, Plaintiff was using
oxygen “as needed” and that she (Dr. Hahn) pldrinediscontinue Plaintiff's use of oxygen at

her next visit. Dr. Hahn’s June 21, 2010, noidates that Plaintiff was using oxygen only at

13



night, and there are no furtherdications in Dr. Hahn's treatmenotes that Plaintiff required
the use of oxygen. Finally, Dr. Hahn’'s opinion abBtldintiff's residual functional capacity is
inconsistent with the other evidence of recmi@uding the MA'’s concleions and the reviewing
physician’s opinion.

In assigning little weight to Dr. Bermsh’s opinion as to Platiff's residual functional
capacity, Judge Lombardo noted that Dr. Bernstein saw Plaintiff on only one occasion for the
purpose of administering a pulmondonction test and that the rdisof that test revealed, at
worst, mild findings. PagelD 71-72.

Judge Lombardo’s reasons for giving littkeeight to Dr. Berstein’s opinion are
supported by the record. First, Dr. Bernst&snnot a “treating” source as defined by the
regulations. See 20 C.F.R. 884.1502 and 416. 902. Specifically,. Bernstein saw Plaintiff on
one occasion in order to provide a pulmonamction study. Accordingly he did not provide
Plaintiff any medical treatment nor does he hawvengoing treatment relationship with Plaintiff.
Second, as previously noted the results ef palmonary function study which Dr. Bernstein
administered to Plaintiff revealedniid obstructive pulmonary impairment”. PagelD 754. Such
mild findings simply do not support Dr. Bernsteropinion that Plainfi’'s residual functional
capacity is so extremely restricted.

The Commissioner had adequate reasons fongilittle weight to Dr. Hahn’s and Dr.
Bernstein’s opinions and he adetglg articulated those reasons.

Plaintiff next challenge to the Commissiosedecision is that #n Commissioner erred by
failing to find that she was entirely credibl®@laintiff's position is that Judge Lombardo

improperly found that her behavior was inconsisterred by finding thater (Plaintiff's) lack

14



of work history was not connected to her gdld impairments, and by failing to discuss her
medications and the side effects thereof.

It is, of course, for the ALJ, and not thevieaving court, to evalua the credibility of
witnesses, including that of the claimarfRogers v. Commissioner of Social Security, 486 F.3d
234, 247 (B Cir. 2007)(citation®mitted). An admiistrative law judgs credibility findings are
entitled to considerable deferencedashould not be lightly discardedSee, Villarreal v.
Secretary of Health and Human Services, 818 F.2d 461 (B Cir. 1987);Casey v. Secretary of
Health and Human Services, 987 F.2d 1230 (BCir. 1993). Determinath of credibility related
to subjective complaints rests with the ALJ and the’alopportunity to observe the demeanor
of the claimant is invaluable arstiould not be discarded lightlyzaffney v. Bowen, 825 F.2d 98
(6™ Cir. 1987).

However, the ALJ is not free to make ditelity determinations based solely upon an
“intangible or intuitive nbon about an individu& credibility” Rogers, supra (citation omitted).
Rather, such determination must find support in the recoml. Whenever a claimaist
complaints regarding symptoms or their inignand persistence are not supported by objective
medical evidence, the ALJ must make a deteation of the credibility of the claimant in
connection with his or her complairfisased on a consideration of the entire case récaodd.
The entire case record includes any medical signs and lab findings, the chimant
complaints of symptoms, any information prowddey the treating physiciarad others, as well
as any other relevant evidence contained in the reclatd.Consistency between a claimant
symptom complaints and the other evidence inréeerd tends to support the credibility of the
claimant while inconsistency, although not necebsdgfeating, should have the opposite effect.

Id.

15



Judge Lombardo determined that Plaintiff waas entirely credible primarily on the basis
of her noncompliance. PagelD 68-69. The rdcsupports Judge Lombardo’s findings. For
example, after undergoing a slegfpdy in June, 2006, and it wagetenined that Plaintiff had
moderate obstructive sleep apnB&intiff was advised to usee CPAP machine. However, the
record is replete with documentation thawiRliff failed to follow that medical advice.
Additionally, several of Plaintiff's treating physams including Drs. Malcolm, Dulan, Koles,
and Hahn as well as physiciamgho treated Plaintiff duringemergency room visits and
hospitalizations, frequently advised her to stopldmg. Nevertheless, thecord establishes that
Plaintiff failed to follow that medical advice. Moreover, at the time of the June, 2006, sleep
study, Dr. Malcolm advised Plaifitito lose weight, but the reot does not reveal any attempt
on Plaintiff's part to do so. Finally, asudge Lombardo noted, Plaiif's earnings records
indicate that Plaintiff has a history of spdic earnings dating back to 1992. PagelD 364-66. For
example, Plaintiff's earnings reas reflect that from 1992, to halleged onset date of April,
2007, reveal that she did not earn wages in 1996, 1997, and 1999, and for the remaining years,
her wages varied from approximately $103.00 to $13,698L80Finally, for the same reasons
that the Commissioner had for rejecting DrhHa opinion, the Commissioner had an adequate
basis for concluding that the medieafidence does not support Pldifgi subjective complaints.

Under these facts, the Commissioner didarotby finding that Plainff was not entirely
credible.

Plaintiff's final argument is that the Conmssioner erred by failing to find that she is
disabled pursuant to section 201.@0the Grid. The thrust of Rintiff's argument is that the
evidence establishes thette is capable of performing, at shosedentary workand therefore she

is disabled pursuant to the Grid.
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Presumably, Plaintiff bases her argument on Dr. Hahn’s April, 28dihjon as to her
(Plaintiff's) residual functional capacity. In essenDr. Hahn opined that&htiff is not capable
of performing more than sedentary work. Howeas noted above, the Commissioner had an
adequate basis for rejecting Dr. Hahn’s opinibherefore, the Commissioner was not required
to find that Plaintiff is capablef only sedentary work and wasetiefore not required to find her
disabled pursuant to section 201.20 of thedGRather, in view of the MA’s testimony, the
reviewing physician’s opinion, anthe objective test results whiaeflect, at worst, mild to
moderate findings, the recordpports the Commissioner’s findingathPlaintiff is capable of
performing a limited range of light work.

The Court’'s duty on appeal is not toweigh the evidence, but to determine

whether the decision below is supigal by substantial evidenc&ee, Raisor v. Schweiker, 540
F.Supp. 686 (S.D.Ohio 1982). Tlewidence "must do more thameate a suspicion of the
existence of the fact to be established. ... [I]t nnésénough to justify, ithe trial were to a jury,
a refusal to direct a verdict when the conclusionght to be drawn from it is one of fact for the
jury." LeMaster v. Secretary of Health and Human Services, 802 F.2d 839, 840 (6Cir. 1986),
guoting, NLRB v. Columbian Enameling & Samping Co., 306 U.S. 292, 300 (1939). The
Commissioner's decision in thiase is supported ych evidence.

It is therefore recommended that the Cdemioner’'s decision #t Plaintiff is not

disabled be affirmed.

Februaryl2,2013. g Michael R. Merz
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(lany party may serve and fileespfic, written objections to
the proposed findings and recommendations witburteen days after bey served with this
Report and Recommendations. Puarg to Fed.R.Civ.P. 6(e), thieriod is automatically
extended to seventeen days because this Repgmeing served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Rhd may be extended further by the Court on timely
motion for an extension. Such objections shadkcsy the portions of th&eport objected to and
shall be accompanied by a memorandum uppsrt of the objections. If the Report and
Recommendations are based inoléhor in part upon matters ogdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge othereislirects. A party may respond another party’s objections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedure may forfeit rights on appgsd, United Sates v. Walters, 638
F.2d 947 (8 Cir. 1981);Thomasv. Arn, 474 U.S. 140, 106 S.Ct. 466, 88 L.Ed.2d 435 (1985).
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