Curry v. City of Dayton et al

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

DAVID CURRY, : Case No. 3:12-cv-135
Plaintiff, MagistrateJudgeMichaelJ. Newman
(Consent Case)
VS
CITY OF DAYTON, et.al.,

Defendants.

ORDER: (1) GRANTING PLAINTIFF'S MOTION TO AMEND HIS COMPLAINT
(DOC. 24) AND LEAVE TO PLEAD A JURY DEMAND; AND (2) DENYING
DEFENDANTS’ MOTION TO STRIKE PLAINTIFF'S JURY DEMAND (DOC. 25)

This consent case is how before the Court upon a motigndose Plaintiff for leave to
amend his complaint. Doc. 24. (Plaintiff's noatiis in compliance with the Scheduling Order’s
deadline for the amendment of pleadingSee doc. 23.) In response to Plaintiff's motion,
Defendants do not object to the amisrent of Plaintiff's complaint, but move to strike Plaintiff's
jury demand. Seedoc. 25. Plaintiff did not make a judgmand in his initial complaint, but has
made such a request in his amended pleading.

For good cause shown, and becauséice so requires, the CoBRANTS Plaintiff's
motion to amend his complaint (doc. 24%ece Fed. R. Civ. P. 15(a)(2). Accordingly, the Clerk is
ORDRED to docket Document 24-1 as “Plaintiff's First Amended Complaint.”

With regard to Defendants’ motion to striRéaintiff's jury demad (doc. 25), the Court
notes, that when filing his initiwomplaint, Plaintiff checked the box on his Civil Cover Sheet
indicating that a jurjhad been demanded (even though hendidinclude a jury demand in the
body of that initial pleading). Doc. 1-1. Tk@®urt recognizes, however, that the “notation on

the Civil Cover Sheet alone is an insu#ict manner in which to demand a juryCochran v.

Doc. 26
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Birkel, 651 F.2d 1219, 1221 n.4 (6th Cir. 1981). A written jury demand must be made on the face
of the initial pleading or withidourteen days after service ofattpleading, assuming the initial
complaint raises issues triable by a jury.dFR. Civ. P. 38(b). Té filing of an amended
pleading does not restart that feen-day period “[w]hen no new isssior facts @& introduced” in
the amended pleadinglrvin v. Airco Carbide, 837 F.2d 724, 727 (6th Cir. 1987fee also
Emery v. Brown-Forman Corp., No. 93-5328, 1994 U.S. App. LEXIZ3108, at *16-17 (6th Cir.
Aug. 23, 1994). Here, as Defendants correctly grBilaentiff does not rasany new claims in
his amended complaintSee doc. 24-1. Accordingly, Plaintiff's jury demand -- raised for the
first time in his amended pleadinggre than seven months after his initial complaint was filed) --
is untimely. Accord Irvin, 837 F.2d at 72 Rupe v. Fourman, 532 F. Supp. 344, 351 (S.D. Ohio
1981).

Nevertheless, upon motion, the Court has dmhiacretion in permittig an untimely jury
demand, and a party{so se status is a relevant factiorexercising such discretidn.Misco, Inc.
v. U.S Seel Corp., 784 F.2d 198, 205 & n.8 (6th Cir. 1988 also Fed. R. Civ. P. 39(b). The
Court should grant an untimely jury trial demandthe absence of strong and compelling reasons
to the contrary.” Kitchen v. Chippewa Valley Schs., 825 F.2d 1004, 1013 (6th Cir. 1987). Given
Plaintiff's pro se status and the early juncture of thiiggation, the Court declines to strike
Plaintiff's jury demand. Defendant’s moti to strike (doc. 25), therefore,DENIED.

IT IS SO ORDERED.

January 8, 2013 Michael J. Newman
United StatedMagistrateJudge

! The Court liberally construes Plaintiff's jury demand on the face gfroise amended complaint as a
motion for leave to include a jury demandee Fed. R. Civ. P. 39(bjgccord DeWitt v. Hutchins, 309 F.
Supp. 2d 743, 754 (M.D.N.C. 2004). For good cause shown, the moG&ABKTED.
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