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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

AARON SCOTT,
Petitioner, . Case No. 3:12-cv-146
- VS - District Judge Walter Herbert Rice
Magistrate Judge Michael R. Merz
TERRY TIBBELS, WARDEN,
Mansfield Correadnal Institution,

Respondent.

REPORT AND RECOMMENDATIONS ON MOTION FOR RELIEF
FROM JUDGMENT

This habeas corpus case is before the Court on Motion of Petitioner Aaron Scott for
Relief from Judgment (Doc. No. 35). Scott’s reasotoibave the judgment re-entered so as to
re-start the appeal clockd. at PagelD 5287.

Because this is a post-judgment decisiorns ideemed referred tihe Magistrate Judge
under 28 U.S.C. § 636(b) for report amgdommendation rather than decision.

On October 21, 2014, this Court dismissed Betition for habeasorpus herein but
granted Scott a certificate appealability on Ground One. Judge Rice entered a lengthy and
considered opinion on the Coofttation Clause issue preseth in Ground One and clearly
expected that Scott would appeal.

Scott did not appeal within the thirty ydaallowed by Fed. RApp. P. 4(a)(1)(A) and
seeks to have the judgment reezgtl to re-start that appegaériod. As grounds therefor, he

asserts the Clerk did not send him a copyhef Decision and Entry and the resulting Clerk’s
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Judgment (Doc. Nos. 33, 34). The docket confiBuoett’'s claim. It icommon practice for the
Clerk to enter a Staff Note on thea#tet when an order is mailed t@eo se litigant. See, e.g.,
Staff Notes of August 29, 2013, and Septentizr2013, documenting mailing to Scott of the
Supplemental Report and Recommendations aadnttation order granting his extension of
time to object. No such Staff Note documentslingaeither Judge Rice’Becision and Entry or
the Clerk’s Judgment. The Magistrate Jadeordingly FINDS, pursuarto Fed. R. App. P.
4(a)(6), that Scott did not receive notice under RedCiv. P. 77(d) of the entry of judgment in
this case.

However, the judgment in this case neemt be reopened to allow Scott to appeal.
Instead, it is respectfully renomended that District Judge Rimopen the time for appeal under
Fed. R. App. P. 4(a)(6), adopting the abovelifig and further concludg that the Motion is

timely and no party will be prejudiced thereby.

December 23, 2014.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shafomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
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assigned District Judge otimgse directs. A party marespond to another paigyobjections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Mhomasv. Arn, 474 U.S. 140, 153-55 (1985).



