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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

BOBBI J. STEELE

Plaintiff, Case No.: 3:02156
VS.
COMMISSIONER OF District JudgeWalter H. Rice
SOCIAL SECURITY, Magistrate Judge Michael J. Newman
Defendant.

REPORT AND RECOMMENDATION?

This case is before the Court pursuant toreely-filed motionby Plantiff’s counselfor an
award 0f$4,690.00 irattorney’s feeand costainder the Equal Access to Justice Act (‘EAJA”), 28
U.S.C. § 2412(d). Dod5. The Commissioner filed memorandum in opposition in response to
Plaintiff's motion, following which theCourt orderedPlaintiff's counsel to supplement his initial
filing with additional evidence. Docs. 17, 20. Counsel thereafter filed such evid@ume.20.
This matter is now before the Court for review.

I

EAJA providesfor an award of attorney’s feeand costs to a party who prevails in a civil
action against the United States “when the position taken by the Government is rantsllyst
justified and no special circumstances exist warranting a denial of fBegaht v. Comm’r of Soc.
Sec, 578 F.3d 443, 445 (6th Cir. 2009) (citing 28 U.S.C. § 2412(d)(1)(ABubstantially
justified,” for EAJA purposesmeans “justified to a degree that could satisfy a reasonable person.”

Pierce v. Underwood487 U.S. 552, 565 (1988). The government has the burden of establishing

! Attached hereto is aNOTICE to the parties regarding objections to this Report and
Recommendation.
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that its position was substantially justifie@carborough v. Principi541 U.S. 401, 415 (2004A
claimantwho obtainsa Sentence Four remand is a prevailing party for EAJA purp&ss Shalala
v. Schaefer509 U.S. 292, 3002 (1993). EAJA fees are payaldieectly to the litigant. Astrue v.
Ratliff, __U.S.___, 130 S. Ct. 2521, 2524 (2010).

.

On February 19, 2013Judge Ricessued a Decision and Entry adoptikggistrate Judge
Merz's Report and Recommendatiothereby reversing the ALJ’s nondisability finding and
remanding this mattgrursuant tdSentence Four of 42 U.S.C. § 405(g) for additional administrative
proceedings. Docs.12, 13 Accordingly, Plaintiff is the prevailing party for EAJA purposes, and
is therefoe eligible for an award of attorney’s fe@sd costsinder28 U.S.C .8 2412(d)(1)(A). See
Shalalg 509 U.S. at 30D2. As noted aboveélaintiff's counselrequests an award of attorney’s
fees andcostsin the amount 0f$4,690.00 Doc. 151 at PagelD 113. Thigepresents 24.80
attorney hours at an hourly rate of $175.pus $350.00 in courtosts Id. The Commissioner
does not object to the 24.80 hours expended by Plaintiff's counsel or the request to be réimburse
for the $350.00 filing fee Doc. 17 at PagelD 119. Nor dabe Commissionedispute the issue of
substantial justificationld. This leavebeforethe Courtthe sole issuef whetheror notPlaintiff's
counselhas adequately justified an entitlement to the requested hourly rate 00&1x%atein
excess ofhe $125.0Gtatutory maximum Doc. 17 at PagelD 124.

UnderEAJA, attorney’s fees should not be granted “in excess of $125 per hour unless the
court determines that an increase in the @dsliving or a special factor, such aket limited
availability of qualified attorneyfor the proceedings imived, justifies a higher fee.’28 U.S.C.

8§ 2412(d)(2)(A) In determining the hourly rate for an attorney’s fee award, the Couttfirais

2 This matter was referred the undersignedn March 19, 2013, following the Court’s adoption of
Magistrate Judge Merz’'s Report and Recommendétion. 12) and Judge Merz’'s subsequent recusal (doc.
16).
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consider the prevailing market rateacted by Social Security practitioners in the commun@ge

id. (providing that theemount of EAJA fees “shall be based upon prevailing market rates for the
kind and quality of the services furnishedsge also Blum v. Stensoa65 U.S. 886, 895 n.11
(1984) (holding that a determination othe reasonableness of attornsy'fees requiresa
consideration ofvhether theate is commensurate with fees charged in the commbyitounsel

with comparable skill). Counselwho seeksa higher hourly rate bears therden of producing
necessaryevidence to support theroposedincrease. Bryant 578 F.3d at 450 Counselmust
“produce satisfactorgvidence-in addition to the attornéy own affidavits-that the requested rates
arein line with those prevailing in the community for similar services by lawyereasonably
comparable sKil experience, and reputationBlum465 U.S.at 895 n.11.

In Douglas v. Astruethe Qurt applied the holding irBryant to describethe evidence
necessaryor an award above theastitory maximum. No. 3:10cv-188, 2012 U.S. Dist. LEXIS
36735, at *4, 2012 WL 931100 at *2 (S.D. Ohio Mar. 19, 2012) (Rice, J.). dbtefGund that the
submission of the Consumer Price Indg&€P1”), and anaffidavit by plaintiff's counsel,were
insufficient to satisfy the burdenld. at 2012 U.S. Dist. LEXIS 36735, &; 2012 WL 931100, at
*3. Ratherthe Courtheld that additional proa$ required to demonstrate the requested rates are in
line with thoseprevailing in the community Accord Willis v. Astrue No. 1:10cv-594, 2012 U.S.
Dist. LEXIS 18393, at *2, 2012 WL 481357, at *3 (S.D. Ohio Feb. 14, 2(B&vman, M.J.)
(holding thatplaintiff’s counselwho submitted only the CHhiled to satisfyBryant and was
therefore limited to th&125.00per hourstatutory cap) With these principles in mind, the Court
turns to the preseiffte request

1.
Counselseeks an hourly rate exceeding $125.00 based hoexperiencethe typical

hourly rates billed by otheBocial Security practitioners ithe community anda cost of living
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adjustment followingeAJA’s most recenamendment ir1996. Doc. 151 at PagelD 113Doc. 20,
Exs. 17. To support hisrequest foran hourly feeexceedng $125.00counselhas submitted the
following evidence in additio to his affidavit and a copy of the CRhe U.S. Department of
Labor’'s Bureau of Labor Statisticshowingan increasén the CPI for Midwest urbanareas since
1996 (doc. 2€B); an Ohio State Bar Association study regarding hourly billing rates in ti@ma
Ohio legal community(doc. 201); a news article reporting obilling practicesin southwesrn
Ohio (doc. 20-2; and twoaffidavits from Social SecuritgttorneysGary M. Blumenthal and James
Roy Williams, whoboth practice insouthwesOhio. Docs. 265, 20-6;seeKash v. Comm’r of Soc.
Sec, No. 3:11cv-44, 2012 U.S. Dist. LEXIS 106215, at-88 2012 WL 3112373, at *3 (S.D.
Ohio July 31, 2012) (Newmai].J.),adopted by2012 U.S. Dist. LEXIS 118971, at *1, 2012 WL
3636936, at *1 (S.D. Ohio Aug. 21, 2012) (Rice, dppfovingan hourly rate of $176.36 when the
EAJA fee applicatiorwas accompaniedy an affidavit from Plaintiff's counsel affidavits from
other Social Security practitioners regarding hourly rates for aftenvéh similar qualifcations in
the community, and the CPI)

Here, as notedcounselhashis own affidavitas well as a cgpof the CPI indicatinghe
inflation price adjustmentDoc. 263. Additionally, counsehassubmittedaffidavits of attorneys
of comparable skill ath experience; trse affidavits indicate hourly rates in excess of $175.00 per
hour when undertakin§ocial Securitycasessuch as this Docs. 266, 207. Furthermoregounsel
hasadequately demonstratedmparable hourly billing rates in the commungsy evidencedoy a
2010 studylisting the median hourly rate charged for cases in Dayton as $200.00 per hour and a
2013 news articladvisingthat the averagkourly rate for associate attorneysaytonis $219.85

Docs. 201, 202.2 The Court findstheefore,that the$175.00hourly rate requesteid supported

% The Court’s holding is limited to a discussion of the exhibits filed by aunshiscase aly. The
holdingdoes not represent an exhaustive list of the elements required tdhenbatden in an EAJA motion
it simply states that this particular combination is successful in this iestanc
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by the evidence submitteand is “in line with those prevailing in the community for similar
services by lawys of reasonably comparable skill, experience, and reputatiBnyant 578 F.3d
at 40. Accordingly,counselhassucceeded icarrying his burden undeBryantandis entitled to
an EAJA feesnd costaward in the amount of $4,690.00.
V.
Based upon the foregoing analys$is,|S THEREFORE RECOMMENDED THAT:
1. The motion by Plaintiff's cousel for an EAJA fees and costs awarddq.d20) be
GRANTED, and Plaintiff be AWARDED the sum of $490.00in EAJA fees
and costsand
2. As no further matters remain pending for reviethis case remains

TERMINATED upon the Court’s docket.

October30, 2013 s/Michael J. Newman
United States Magistrate Judge



NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, writtetionigj¢o
the proposed findings and recommendations wWiHWJRTEEN days after being served with this
Report and Recommendations. Pursuant tedF&®. Civ. P. 6(d), this period is extended to
SEVENTEEN days because this Report is being served by one of the methods of service listed in
Fed. R. Civ. P. 5(b)(2)(B)C), or (D) and may be extended further by the Court on timely motion
for an extension. Such objections shall specify the portions of the Report objected tollabd sha
accompanied by a memorandum of law in support of the objections. If the Report and
Recommadations are based in whole or in part upon matters occurring of record at an oral hearing
the objecting party shall promptly arrange for the transcription of thed:eocpsuch portions of it
as all parties may agree upon or the Magistrate Judge deéfroest, unless the assigned District
Judge otherwise directs. A party may respond to another party’s objections WIDIRTEEN
days after being served with a copy thereof. Failure to make objections ndawmm with this
procedure may forfeit rightsn appealSee Thomas v. Ard74 U.S. 140 (1985))Jnited States v.

Walters 638 F. 2d 947 (6th Cir. 1981).



