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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

THOMAS STONE,
Case No. 3:12-cv-197

Haintiff,
District Judge Walter Herbert Rice
Magistrate Judge Michael R. Merz
_VS_
MICHAEL J. ASTRUE,
COMMISSIONER OF
SOCIAL SECURITY,
Defendant.

DECISION AND ORDER

Plaintiff brought this actin pursuant to 42 U.S.(8405(g) and 42 U.S.C.

§1381(c)(3) as it incorporate§t05(g), for judicial review othe final decision of Defendant
Commissioner of Social Securifthe "Commissioner") denying Pidiff's application for Social
Security benefits. The case is now before @wart for decision after briefing by the parties
directed to the record as a whole.

Judicial review of the Commissioner's dearsis limited in scopdy the statute which
permits judicial review, 42 U.S.@405(g). The Court's sole function is to determine whether
the record as a whole contains substantial evidence to support the Commissioner's decision. The
Commissioner's findings must be affirmed if thag supported by "such relevant evidence as a
reasonable mind might accept as adequate to support a conclugidmal'dson v. Perales, 402

U.S. 389, 401 (1971)iting, Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938);

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohsdce/3:2012cv00197/155341/
http://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/3:2012cv00197/155341/14/
http://dockets.justia.com/

Landsaw V. Secretary of Health and Human Services, 803 F.2d 211, 213 {6Cir. 1986).
Substantial evidence is more than a meretiflainbut only so much as would be required to
prevent a directed verdict (now judgment amatter of law), against the Commissioner if this
case were being tried to a jurfoster v. Bowen, 853 F.2d 483, 486 (6Cir. 1988); NLRB v.
Columbian Enameling & Stamping Co., 306 U.S. 292, 300 (1939).

In deciding whether the Comssioner's findings are supported by substantial evidence,
the Court must consider the record as a whatepner v. Mathews, 574 F.2d 359 (B Cir.
1978); Houston v. Secretary of Health and Human Services, 736 F.2d 365 (& Cir. 1984);
Garner v. Heckler, 745 F.2d 383 (8 Cir. 1984). However, th€ourt may not try the casie
novo, resolve conflicts in evidence, decide questions of credibilityGarner, supra. If the
Commissioner's decision is supported by subslaeti@ence, it must be affirmed even if the
Court as a trier of fact would have arrived at a different conclugttians v. Secretary of Health
and Human Services, 658 F.2d 437, 439 {6Cir. 1981).

To qualify for disability insurace benefits (SSD), a claimant must meet certain insured
status requirements, be under apey-five, file an gplication for such beefits, and be under a
disability as defined in the 8@l Security Act, 42 U.S.C§ 423. To establish disability, a
claimant must prove that he she suffers from a medically determinable physical or mental
impairment that can be expectedrésult in death or has lasted@an be expected to last for a
continuous period of not less thamelve months. 42 U.S.@423(d)(1)(A). Secondly, these
impairments must render the claimant unable to g@agathe claimant's previous work or in any
other substantial gainful employment whigxists in the national economy. 42 U.S.C.

§423(d)(2).



To qualify for supplemental sectyr benefits (SSI), a claimamhust file an application
and be an "eligible individual" as defined in the Social Security Act. 42 U§&38la. With
respect to the prest case, eligibility is dependent upon disability, income, and other financial
resources. 42 U.S.§1382(a). To establish digiity, a claimant mustl®ow that the claimant is
suffering from a medically determinable physioalmental impairment which can be expected
to result in death or wth has lasted or care expected to last forcantinuous period of not less
than twelve months. 42 U.S.€1382c(a)(A). A claimant mustsd show that the impairment
precludes performance of the claimant's forjpbror any other substantial gainful work which
exists in the national economy significant numbers. 42 U.S.§1382c(a)(3)(B). Regardless
of the actual or alleged onset osability, an SSI claimant is not titfed to SSI benefits prior to
the date that the claimant files an SSI applicatigee, 20 C.F.R§416.335.

The Commissioner has established a sequential evaluation process for disability
determinations. 20 C.F.B404.1520. First, if the claimant @urrently engaged in substantial
gainful activity, the claimant is found not disell Second, if the claiant is not presently
engaged in substantial gainfultiity, the Commissioner determindghe claimant has a severe
impairment or impairments; if not, the claimasmfound not disabled. Tid, if the claimant has
a severe impairment, it is compared with thsting of Impairments,20 C.F.R. Subpart P,
Appendix 1 (1990). If the impairment is listedismmedically equivalent to a listed impairment,
the claimant is found disabled and benefits are awarded. 20 §404R1520(d). Fourth, if the
claimant's impairments do not meet or equbsted impairment, the Commissioner determines
if the impairments prevent the claimant fronturaing to his regular previous employment; if
not, the claimant is found not didad. Fifth, if the claimant isinable to return to his regular

previous employment, he has establish@dima facie case of disability and the burden of proof



shifts to the Commissioner to show that thereask which exists in significant numbers in the
national economy which thelaimant can perform.Bowen v. Yuckert, 482 U.S. 137, 145, n.5
(1987).

Plaintiff filed applications for SSD and S8h April 17, 2008, alleging disability from
September 1, 2004, due to obesity, high blood presastiema, and a lumbar spine impairment.
PagelD 206-15; 209; 241. The Commissioner defintiff's applications initially and on
reconsideration. PagelD 139-44-50; 153-65. Administrativeaw Judge Thomas McNichols
held a hearing, PagelD 86-137, and subsequently determined thatffPkimibt disabled.
PagelD 62-79. The Appeals Council denied Piffistrequest for review, PagelD 54-56, and
Judge McNichols’ decision became ethCommissioner’s final decision. SeKyle v.
Commissioner of Social Security, 609 F.3d 847, 854 {6Cir. 2010).

In determining that Plaintiff is not disalleJudge McNichols found &h Plaintiff met the
insured status requirements of the Alstough December 31, 2009. PagelD 65, § 1. Judge
McNichols found further that Rintiff has severe obesity, chronic low back, right hip, and
bilateral knee pain, history ofe#p apnea, history of asthmagdahistory of mood disorder, but
that he does not have an impairment or coatimn of impairments that meets or equals the
Listings. PagelD68, 1 4. Judge McNichols alsond that Plaintiff hashe residual functional
capacity to perform a limited range of sedentaork. PagelD 70, § 5. Judge McNichols then
used section 201.19 of the grid as a frameworkléziding, coupled with vocational expert’s
(VE) testimony, and concluded thtitere is a significant numbeif jobs in the economy that
Plaintiff is capable of performing. PagelD 7710. Judge McNichols conalled that Plaintiff is

not disabled and therefonet entitled to benefits under the Act. PagelD 78.



The record contains Plaintiff's treatmemdtes from the Cassano Health Center dated
April 8, 1996, through Jul4, 2008. PagelD 387-449; 475-&20-46; 563-609. Those records
reveal that Plaintiff receivedeatment at that facility for various medical conditions including
back pain, morbid obesity, edema of his leggletherative arthritis othe knees, hypertension,
chronic hip pain, and obstructive sleep apheaThose notes also reveal that Plaintiff consulted
with neurosurgeon Dr. West tanuary, 2002, who reported tlaintiff had decreased ranges
of spinal motions, and that his dragsis was lumbar region disc bulgé. A February 11, 2002,
MRI of Plaintiff's lumbar spine revealed degeriera disc disease at L5-S1 with evidence of a
small annular teatd. A June 18, 2007, x-ray of Plaintiff' sghit knee revealed mild degenerative
changes and November, 2009, xrays of Plaintlffitmbosacral spine and pelvis were negative.
ld. A March 17, 2012 MRI of Plaintiff's pelvis andgtt hip revealed a modse disc protrusion
central and to the left causing afement of the left S1 nerveat and mild osteophytes at L4-5.
Id.

The record contains copies of emergency room treatment records which reflect that
during the period March 16, 2001, &®ptember 17, 2002, Plaintiff sought treatment for blurred
vision, a dog bite with follow-up rabies shaésthma, and a toothacheagelD 342-57; 363-69.
On each occasion, Plaintiff was treated and reledded.

In February, 2002, treating physician Dr. Fotdythe Hopeland HealtlCenter reported
that Plaintiff's diagnoses were morbid obesiagthma, possible Pickwickian syndrome, spina
bifida occulta, and ninth grade wzhtion, that he was able tastl/walk and sit each for three
hours in an eight-hour day and for one hour without interwaptand that he was able to

lift/carry up to twenty pounds frequently. PagelD 360-62.



On October 18, 2007, a physician with the Cagddealth Center repd that Plaintiff
was in the process of beingorked-up for medical condins, had been recommended for a
gastric bypass, and that hesnanable to work. PagelD 370.

Examining physician Dr. Danopulos reportedJuy 17, 2008, that Plaintiff alleged he
was not able to work due to low back pain, right hip pain, right knee pain, hypertension, asthma
with sleep apnea, overweight, and depression,hthappeared with a catieat he said he has
used since 2003, and that he has a ninth grddeaéion in special education with restricted
reading and writing. PagelD 453-64. Dr. Danopula® akported that Platiff was sixty-eight
and one-half (68%2) inches tall, weighed fdwndred forty-one (441pounds, had increased
chest dimensions due to obesity, his lungs vedzar, expiration was prolonged, both knees had
restricted ranges of motion, both hips had retd ranges of motions and the right hip was
painful, and that he had a free gait helppgda cane to protedtim from falling down.ld. Dr.
Danopulos noted that Plaintiff's isig was painless to pressure,ial pain in both buttocks and
flanks mostly due to motion, squatting and agsfrom squatting trigged right knee pain, his
lumbosacral spine motions werestrécted and triggered pain imoth flanks, and that he was
unable to perform toe and heel gad. Dr. Danopulos also noted thBtaintiff’'s neurological
examination was normal and that xrays of hight hip and lumbar spine were normial. Dr.
Danopulos noted further that thejettive findings were lumbar s arthralgias wh history of
spina bifida not documented on current xrays, rigipt arthralgias, bilateral knee arthralgias,
well-controlled blood pressure, history of asthtinat could not be documented, restrictive lung
disease triggered by his unusumbrbid obesity, history of eep apnea not using his CPAP
machine, unusual morbid obesity, and circumstantial depregdiddr. Danopulos opined that

Plaintiff's ability to do any wdk-related activities was restted considerably by his unusual



morbid obesity which did not allow him to w® around properly, his restrictive lung disease
which was triggered by his unusumbrbid obesity, and sleep apnea for which he did not use the
CPAP machineld.

Examining psychologist Dr. Leisgang repadrten July 19, 2008, that Plaintiff left school
in the eighth grade, was “in special educatthming elementary schoddut was in regular
classes during high school”, had difficulty tivireading, writing, and math, received speech
therapy, performed poorly in school, and hadesned his GED. PagelD 466-72. Dr. Leisgang
also reported that Plaintiff vgacooperative, walked with a agnwas somewhat unusual in his
interpersonal style and had ddfilty directly answering questions, appeared to be somewhat
anxious, displayed no flight of ideas, had ited articulation, displayed noticeable facial
flushing and fidgeted with his hands)d appeared to be in good spirits. Dr. Leisgang noted
that Plaintiff alluded to symptomatology sugtps of posttraumatic stes disorder, he was
preoccupied with his difficulties and alluded to intrusive thoughts, was alert and oriented, and
that he appeared to have judgment sufficient for to make decisions affecting his future and to
conduct his own living arrangementsl. Dr. Leisgang noted that gk results revealed that
Plaintiff had a verbal 1Q of 82, performance IQ7&, and full scale IQ of 77 indicating that he
was functioning in the borderline range of intelligenidk.Dr. Leisgang identified Plaintiff's
diagnosis as mood disorder NOS and she asgitiim a GAF of 51. Dr. Leisgang opined that
Plaintiff's abilities to relate t@thers, to maintain attentiongmcentration, persistence and pace,
and to withstand the stress and pressure caded with day-to-day work activity were
moderately impaired and that fbility to understand, remembendafollow simple instructions

was mildly impairedid.



Treating physician Dr. Smith perted on July 24, 2008, thataiitiff's height was sixty-
nine (69) inches, his weight was four hundssyenty-one (471) pounds his medical condition
was morbid obesity, he was depressed, he shmrdider a gastric bypass procedure, that he
was able to stand/walk and sit each for one-guddur in an eight-hour day and for one-quarter
hour without interrption, lift/carry upto five pounds, and that he was unemployable. PagelD
492-93.

On August 17, 2009, treating physician Dr. Rizlpared that Plainti's diagnoses were
morbid obesity, degenerative disc disease, lamkrtension, he was pieessed, gastric by-pass
was being considered, that hesnaable to stand/walk and sitabafor one-quarter hour in an
eight-hour day and for one-quarthour without interuption, lift/carry upto five pounds, and
that he was unemployable. PagelD 552-53.

Plaintiff alleges that the Commissioner ert®y not considering whether his obesity met
or equaled a Listing pursuant to SSR 02-1prdjgcting treating physicmDr. Smith’s opinion,
and by failing to find that he was not entirely credible. (Doc. 8).

Plaintiff argues in support of his firstrier that the Commissioner erred by failing to
properly consider the effects of his obesity os diility to perform work-related activities and
therefore violated Social Security Rudi (‘SSR”) 92-01p, 2000 WL 628049 (Sept. 12, 2002).

SSR 02-01p explains the @missioner’'s policy and protocol on the evaluation of
obesity and provides that the Commissioner dall“an individualized assessment of the impact
of obesity on an individual's functioning wheleciding whether the impairment is sevelie.”
The Rule also explains that aaithant's obesity must be consréd not only at Step 2 of the
sequential evaluation process, but also at the subsequentdt&sR 02-1p “does not mandate

a particular mode of analysis tomerely directs the ALJ to consider the claimant’s obesity in



combination with other impairments, all stages of the sequential evaluatiolNgat v.
Commissioner of Social Security, 359 Fed..Appx. 574, 577 (6Cir. 2009), citingBledsoe v.
Barnhart, 165 Fed. Appx. 408, 411-12 tr(6Cir. 2006)(internal quotation omitted). “It is a
mischaracterization to suggest that SSR 02-01p offers any particular procedural mode of analysis
for obesity disability claimantsBledsoe, 165 Fed. Appx. at 411.

In considering Plaintiff's allegations of séibility, Judge McNichols specifically noted
that the “primary impairment and the sourak many of Plaintiffs underlying problems is
obesity at a height of 72 inches and g¥eiof 487 pounds.” PagelD 66. In addition, Judge
McNichols noted that Plaintiff's obesity aggedgd his other impairments and body systems,
and that the medical experts of record conststedocumented Plaintiff's obesity. PagelD 72;
73. Judge McNichols determined that Plainsiffobesity is a severe impairment and he
recognized its effects on hishetr alleged impairments. Thaé exactly what SSR 02-01p
requires. The Commissioner diabt err by failing to properly @luate Plaintiff’'s obesity
pursuant to SSR 02-01p.

Plaintiff argues in support of his second erizat the Commissioner erred by rejecting
treating physicians Dr. Smith’s and Dr. Rizleggpinions. Plaintiff speci@ially points to Dr.
Smith’s July 24, 2008, opinion and.Rizel's August 17, 2009, opinion.

“In assessing the medical evidence supporingaim for disability benefits, the ALJ
must adhere to certain standatd®lakley v. Commissioner of Social Security, 581 F.3d 399,

406 (8" Cir. 2009). “One such standard, known as thettnggphysician rule, requires the ALJ

! Plaintiff argues thalejat andBledsoe are distinguishable on the basis that, unlike the Commissioner’s finding here
that his obesity is a severe impairment, in bd¢fat andBledsoe the Commissioner failed to find the claimant’'s
obesity was severe. Doc. 13, PagelD 669. However, for pugpdsee present matter, that is a distinction without a
difference.



to generally give greater defemnto the opinions ofeéating physicians than to the opinions of
non-treating physicians because

these sources are likely to bestmedical professionals most able

to provide a detailed, longituakl picture of [the claimal]

medical impairment(s) and may g a unique perspective to the

medical evidence that canntke obtained from the objective

medical findings alone of from reports of individual examinations,

such as consultative examinations or brief hospitalizations.
Id., quoting, Wilson v. Commissioner of Social Security, 378 F.3d 541, 544, t(BCir. 2004),
quoting, 20 C.F.R§ 404.1527(d)(2).

“The ALJ‘must give a treating source mpon controlling weightf the treating source
opinion is‘well supported by medically acceptable claliand laboratory diagnostic techniques
and is‘not inconsistent with the other stdostial evidence in [the] case recdtdBlakley, 581
F.3d at 406 quoting, Wilson, 378 F.3d at 544 “On the other hand, a Social Security Ruling
explains that]i]t is an error to give an opinion controlling weight simply because it is the
opinion of a treating soae if it is not well-sipported by medically acceptable clinical and
laboratory diagnostic techauies or if it is inconsistent witthe other substantial evidence in the
case record. Blakley, supra, quoting, Soc. Sec. Rule 96-2p, 1996 WL 374188, at *2 (July 2,
1996). “If the ALJ does not accord controlling weidghta treating physician, the ALJ must still
determine how much weight is appropriate lmynsidering a number dhctors, including the
length of the treatment relatidnip, supportability of the opinion, consistency of the opinion
with the record as a whole, and apecialization of the treating physiciarBlakley,582 F.3d at
406, citing, Wilson, 378 F.3d at 544:iting 20 C.F.R§ 404.1527(d)(2).

“Closely associated with the treating physicrale, the regulations require the ALJ to

‘always give good reasons in [the] noticadefermination or decision for the weigbiven to the

claimants treating source opinion” Blakley, 581 F.3d at 406,citing, 20 C.F.R.

10



§404.1527(d)(2). “Those good reasons must ‘sapported by the evidence in the case record,
and must be sufficiently specific to make cléarany subsequent reviewers the weight the
adjudicator gave to the treating souscenedical opinion and the reasons for that weight.
Blakley, 581 F.3d at 406-Qciting, Soc.Sec.Rule 96-2p, 1996 WL 374188 at *3.he Wilson
Court explained the two-fold purpobehind the procedural requirement:

The requirement of reason-givingigts, in part, to let claimants

understand the dispositiaf their cases, particatly in situations

where a claimant knows thdtis physician has deemed him

disabled and therefore might bepesially bewildered when told

by an administrative bureaucradiiat she is not, unless some

reason for the agensydecision is suppliedShell v. Apfel, 177

F.3d 128, 134 (2 Cir. 1999). The requirement also ensures that

the ALJ applies the treating physiciaule and permits meaningful
review of the ALJ application of the rule.

Blakley, 581 F.3d at 4Q7citing, Wilson, 378 F.3d at 544. “Because the reason-giving
requirement exists to ensure that each denathaht received fair process, the Sixth Circuit has
held that an AL$ ‘failure to follow the procedural reqement of identifying the reasons for
discounting the opinions and fexplaining preciselyhow those reasons affected the weight
given ‘denotes a lack of substantial evidence, even where the conclusion of the ALJ may be
justified based upon the recotdBlakley, supra, quoting, Rogers v. Commissioner of Social
Security., 486 F.3d 234, 253 {BCir. 2007)(emphasis in original).

First, although Judge McNichols was somewdiaptical as to whether Drs. Smith and
Rizle qualify as “treating physans”, see PagelD 70, haevertheless evaluated those
physicians’ opinions under the treating physicialesuln rejecting Drs. Smith’'s and Rizel's
opinions, Judge McNichols noted that their opinions waoe well supported by objective
findings and were inconsistent with other evidence. PagelD 71.

When Dr. Smith offered his July 24, 2008, opimithat Plaintiff is disabled, he provided

few objective clinical findings to support thapinion. PagelD 492-93. Specifically, other than

11



noting that Plaintiff's extremities were edematous and his abdomen obese, Dr. Smith did not note
any other abnormalitiesld. In support of his August 17, 2009, opinion that Plaintiff is
unemployable, Dr. Rizle noted that Plafihthad, at most, limitedranges of motion, joint
tenderness, and edema of his lower extremities. PagelD 552-53. In addition, Dr. Rizle opined
that Plaintiff's alleged impairments were expectedast between thirtgays and nine months.
PagelD 553. That, of course, does not satiséydurational requirement of the Act.

In addition to Drs. Smith’s and Rizle’s opons not being supported by their objective
findings, as Judge McNichhols determined, tlag also inconsistenwith other evidence.
PagelD 71-72. For example, a February, 2002,I MR Plaintiff's lumbar spine revealed
evidence of degenerative disc disease and a smalllar tear; June, 2007, x-rays of Plaintiff's
right knee revealed, at worst, mild findingsp\wmber, 2009 x-rays d?laintiff's lumbosacral
spine and pelvis were negativend a March, 2012, MRof Plaintiff's pdvis and right hip
indicated, at worst, a moderate disc protrusiod mild osteophytes. Finally, Dr. Smith’s and Dr.
Rizle’s opinions are inconsistentith the opinions of Dr. W&, Dr. Foley, and Dr. Danopulos’
findings, as well as with the reviewing plgians’ opinions. See PagelD 512-19; 551.

Under these circumstances, the Commissioner had adequate bases for rejecting Dr.
Smith’s and Dr. Rizel's opinions and peoperly articulated those reasons.

Plaintiff's final argument is that the Comssioner erred by failing to find that he was
entirely credible.

It is, of course, for the ALJand not the reviewing court, ®valuate the credibility of
witnesses, including that of the claimariRogers v. Commissioner of Social Security, 486 F.3d
234, 247 (8 Cir. 2007)(citation®mitted). An admiistrative law judgs credibility findings are

entitled to considerable deferencedashould not be lightly discardedSee, Villarreal v.
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Secretary of Health and Human Services, 818 F.2d 461 (8 Cir. 1987);Casey v. Secretary of
Health and Human Services, 987 F.2d 1230 (BCir. 1993). Determinath of credibility related
to subjective complaints rests with the ALJ and the’&lopportunity to observe the demeanor
of the claimant is invaluable arsthould not be discarded lightlyGaffney v. Bowen, 825 F.2d 98
(6™ Cir. 1987).

However, the ALJ is not free to make dielity determinations based solely upon an
“Intangible or intuitive ntton about an individu& credibility” Rogers, supra (citation omitted).
Rather, such determination must find support in the recoml. Whenever a claimaist
complaints regarding symptoms or their inignand persistence are not supported by objective
medical evidence, the ALJ must make a deteation of the credibility of the claimant in
connection with his or her complairiisased on a consideration of the entire case récaddi.
The entire case record includes any roadisigns and lab findings, the claimanbwn
complaints of symptoms, any information prowddey the treating physiciared others, as well
as any other relevant evidence contained in the recktd.Consistency between a claimant
symptom complaints and the other evidence inréeerd tends to support the credibility of the
claimant while inconsistency, although not necebsdgfeating, should have the opposite effect.
Id.

In Felisky v. Bowen, 35 F.3d 1027, 1039-40 {6Cir. 1994), the Court set out seven (7)
factors which the ALJ is to consider when evaluating a claisauoibjective complaints. The
Court derived those factors from 20 C.F§404.1529(c)(3).1d. However, while thd-elisky
Court applied each of the factors in the case beforeeiisky does not require that the ALJ

engage in such an extensive analysis in every deci@owman v. Chater, No. 96-3990, 1997
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WL764419 at *4 (8 Cir. Nov. 26, 1997). It does requireathin addition to objective medical
evidence the ALJ consider non-medical factdck.

Social Security Ruling 96-7p, 1996 WL 37418@ly 2, 1996), (“SSR 96-07p”), provides
that the Commissioner mayot disregard a claimast subjective statements concerning his
ability to work “solely because they are not subsitded by objective medical evidericeSee,
Saddler v. Commissioner of Social Security, No. 98-5440, 1999 WL 137621 at *2"(€ir. Mar.

4, 1999)[173 F.3d 429 tablegiting, SSR 96-7p. SSR 96-7p dite the Commissioner to
provide “specific reasorisfor making a credibility determinationSee, Spicer v. Apfel, No. 00-
5687, 2001 WL 845496 at *1(&Cir. July 16, 2001).

The Court notes that Judge Nichols properly identified red discussed the applicable
Felisky factors. PagelD 74-76. Specifically, imvaluating Plaintiff’'s credibility, Judge
McNichols noted that Plaintiff's gimony was inconsistent as to fleagth of time he is able to
sit as well as his functional limitations withspeect to his upper extremities. PagelD 75. That is
an accurate analysis of Plaffis hearing testimony. See,g., PagelD 110-13; 121. In addition,
Judge McNichols noted that Plaintiff has hadly conservative treatment for his alleged
impairments and that is supported by the recordthEu the record reveals that Plaintiff takes
only over-the-counter medication for pain and he testified that he has no side effects from any
medication. PagelD 334, 106. FinalRlaintiff's allegations andubjective complaints are not
supported by the medical evidence particulahg objective tests, Drs. West's and Foley’s
opinions, Dr. Danopulos’ findings, andetiheviewing physicians’ opinions.

The Commissioner did not err inauating Plaintiff's credibility.

The Court’s duty on appeal mot to re-weigh the evidenclut to determine whether the

decision below is supported by substantial evidergse, Raisor v. Schweiker, 540 F.Supp. 686
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(S.D.Ohio 1982). The evidence "must do more tbigaate a suspicion of the existence of the
fact to be established. ... [IJt must be enoughustify, if the trial wereto a jury, a refusal to
direct a verdict when the conclusion sought todbewn from it is one of fact for the jury.”
LeMaster v. Secretary of Health and Human Services, 802 F.2d 839, 840 {6Cir. 1986),quoting,
NLRB v. Columbian Enameling & Samping Co., 306 U.S. 292, 300 (1939). The
Commissioner's decision in thiase is supported Isych evidence.

It is therefore recommended that the Cassmioner’'s decision #t Plaintiff is not

disabled be affirmed.

February22,2013 g Michael R. Merz
United States Magistrate Judge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(b), aayty may serve and file specific, written objections to
the proposed findings and recommendations witburteen days after bey served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Refmeing served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Bhd may be extended further by the Court on timely
motion for an extension. Such objections shadkcty the portions of th&eport objected to and
shall be accompanied by a memorandum uppsrt of the objections. If the Report and
Recommendations are based inoléhor in part upon matters ogdng of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge othereislirects. A party may respornd another party’s objections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedure may forfeit rights on app®sad, United Sates v. Walters, 638
F.2d 947 (8 Cir. 1981):Thomas V. Arn, 474 U.S. 140, 106 S.Ct. 466, 88 L.Ed.2d 435 (1985).
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