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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JIMMIE LEE REECE,

Petitioner, Case No. 3: 12-cv-198

: District Judge Timothy S. Black
-VS- MagistrateJudgeMichaelR. Merz
WARDEN, Chillicothe Correctional
Institution
Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case is before the Gounbitial review pursant to Rule 4 of the
Rules Governing 8§ 2254 Cases whprovides in pertinent part:

If it plainly appears from the petiticand any attached exhibits that
the petitioner is noentitled to reliefin the district court, the judge
must dismiss the petition and diré¢lae clerk to notify the petitioner.

The Petition pleads that Mr. Reece pled no esinib one count of rape of a person under
thirteen and one count of gross sexual intpws on October 17, 1997 (Petition, Doc. No. 1,
PagelD 2). The plea was pursuant to a pleaeagent under which Counts 2, 3, 4, and 5 of the
Indictment were dismissed. Mr. Reece was sentetacaderm of imprisonment concurrent with
a sentence he was already serving in the State of Michigan.f 5. He did not appealld. .

8.

28 U.S.C. 82244 (d) provides:
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(1) A 1-year period of limitation sl apply to an application for a
writ of habeas corpus by a pemsin custody pursuant to the
judgment of a State court. Thmnitation period shall run from the
latest of —

(A) the date on which the judgment became final by the conclusion
of direct review or the expit@n of the time for seeking such
review;

(B) the date on which the impediment to filing an application
created by State actionwlation of the Congution or laws of the
United States is removed, if the applicant was prevented from filing
by such State action;

(C) the date on which the constiturtal right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Courtlanade retroactively applicable

to cases on collateral review; or

(D) the date on which the factualeglicate of the claim or claims
presented could have been discedethrough the exercise of due
diligence.

(2) The time during which a properly filed application for State
post-conviction or other collateraleview with respect to the

pertinent judgment or claim is pending shall not be counted toward
any period of limitatiorunder this subsection.

A district court may dismiss a habeas petitoa sponte on limitations grounds when conducting
an initial review under Rule df the Rules Governing §2254 Cadeay v. McDonough, 547 U.S.
198 (2006)(upholdingua sponte raising of defense even aftarswer which did not raise ig¢ott
v. Collins, 286 F.3d 923 (BCir. 2002).

Because Mr. Reece did not appeal, his adion became final on November 16, 1997, the
last date on which he could have appealéihe statute of limitaties therefore expired on
November 16, 1998, unless somehow tolled. Thse was not filed until June 25, 2012, more

than thirteen years after the statute ran. Rérece does not cite any facts which would bring his
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case within one of the other gtag dates for calculating the stadudf limitations. He asserts in
the body of his Petition that he actually innocent of these charges, beatpresents no new
evidence of actual innocence saiént to bring him within theactual innocence “gateway.”
CompateSouter v. Jones, 395 F.3d 577 (B Cir. 2005).

Because this case is barred by the statutmiétions, it is respetilly recommended that
it be dismissed with prejudice. Reasonable junisisld not disagree witthis conclusion, so Mr.
Reece should be denied a certifecaf appealability. This Coushould certify to the Sixth
Circuit that any appeal woulsk objectively frivolous and should therefore not be permitted to
proceedn forma pauperis

June 25, 2012.

United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(b), any party waye and file specific, written objections to
the proposed findings and recommendations witbumteen days after bey served with this
Report and Recommendations. Ruargt to Fed.R.Civ.P. 6(e), this period is automatically
extended to seventeen days because this Repmainig served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Bhd may be extended further by the Court on timely
motion for an extension. Sudjections shall specify the pantis of the Report objected to and
shall be accompanied by a memorandunuppsrt of the objections. If the Report and
Recommendations are based in vehot in part upon matters occing of record at an oral
hearing, the objecting party shalbpnptly arrange for the transption of the record, or such
portions of it as all parties may agree upon erNtagistrate Judge desraufficient, unless the
assigned District Judge otherwise directs.pafity may respond to another party’s objections
within fourteen days after being served watbopy thereof. Failure to make objections in
accordance with this procedure may forfeit rights on app&eé, United States v. Walters, 638
F.2d 947 (8 Cir. 1981):Thomasv. Arn, 474 U.S. 140 (1985).



