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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JUDY A. BRUMBAUGH,

Plaintiff, Case No.: 3:12v-309
VS.
COMMISSIONER OF District Judge Walter H. Rice
SOCIAL SECURITY, Magistrate Judge Michael J. Newman
Defendant.

REPORT AND RECOMMENDATION ! THAT: (1) THE ALJ'S NON -DISABILITY
FINDING BE FOUND UNSUPPORTED BY SUBSTANTIAL EVIDENCE, AND
REVERSED; (2) THIS MATTER BE REMANDED TO THE COMMISSIONER UNDER
THE FOURTH SENTENCE OF 42 U.S.C. § 405(g) FOR PROCEEDINGS CONSISTENT
WITH THIS OPINION; AND (3) THIS CASE BE CLOSED

This is a Social Security disability benefits appeal. At issue is whether the
Administrative Law Judge (“ALJ”) reed in finding Plaintiff not “disabled” and therefore
unentitled to Supplemental Security Income (“SSI”). This case is beforeCadiet upon
Plaintiffs Statement of Specific Errors (do®), the Commissioner's Memorandum in
Opposition (doc. 3), Plaintif's Reply (doc. %), the administrative recofdand the record as a
whole.

. BACKGROUND

A. Procedural History

Plaintiff filed for SSI onFebruary 26, 20Q7alleging a disability onset date dfine 1,
2005 Tr. 27. Plaintiff claimsshe is disabled due to a number of impairments including

degenerative disc disease of the cervical spideParkinson’s Bease. Tr29.

! Attached hereto is a NOTICE to the parties regardabjections to this Report and
Recommendation.
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After initial denials of her applications, Plaintiff received a hearing befdr& Pavid
Redmond Tr. 566-84 ALJ Redmondissued a written decision on May 20, 20fl@ding
Plaintiff not “disabled.” Tr. 27-36 Specifically, ALJRedmond’s Findings were as follows:

1. The claimant has not engaged in substantial gainful activity since February
26, 2007, the application date (20 CFR 8§ 416.87%g0),

2. The claimant has the following severe impairments: degenerative disc
disease of the cervical spine and Parkinsdhisease (20 CFR § 416.920
(©));

3. The claimant does not have an impairment or combination of impairments

that meets or medically equals the severity of one of the listed
impairments in 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 88 416.925 and 416.926);

4. After careful consideration of the entire record, the undersigned finds that
the claimant has the residual functional capacity ['RFC”] to perform light
work as defined in 20 CFR 416.967(b)except that she is limited to
lifting a maximum of 10 punds, is limited to occasional fingering with
either hand, cannot work at unprotected heights, around moving
machinery, or other dangerous instrumentalities, and is limited to minimal
personal contacts’

5. The claimant is unable tperform any past relevant work (20 CFR
§ 416.965)

2 Hereafter, citations to the administrative record will refey dalthe transcript page numbes
“Tr.”  Additionally, Plaintiff's pertinent medical records have been adequatammarized in her
Statemenbf Errors and the administrative decisiseedoc. 9 at PagelD 588 and t. 27-36, and the
Courtwill not repeat them here. Where applicable, the Court waiifly the medical evidence relevant
to its decision.

% A claimant’s RFC is the most physical exertion a claimant can perform in thelacelgespite
his or her impairments and any related symptoms, such as pain. 20 C.F.R. § 416.945(s3esEnecat
is based on all relevant evidence in the record and the claimant’s abilitgeiotihhe physical, mental,
sensory, and other requirements for work as described in 20 C.F.R. § 416.945(b), (9), and (d

* The Social Security Administration classifies jobs as sedgnight, medium, heavy, and very
heavy depending on the physical exertion requirements. 20 C.F.R. § 404.1567. Light wonke&nvol
lifting no more than 20 pounds at a time with frequent lifting or carrying of abjeetghing up to 10
pounds” and “requires a good deal of walking or standing, or...sitting most of the itimsome pushig
and pulling of arm or leg controlsld. § 404.1567(b). An individual who can perform light work is
presumed also able to perform sedentary wdtk. Sedentary work “involves lifting no more than 10
pounds at a time and occasionally lifting or carryamticles like docket files, ledgers, and small tools.
Although a sedentary job is defined as one which involves sitting, a certaumntumf walking and
standing is often necessary in carrying out job dutlés8 404.1567(a).



6. The claimant wabornon June 25, 1963, and was 43 yearsablthe time
of the hearing, which defines her as a younger individual, agi18n
the date the application was filé20 CFR § 416.963);

7. The claimant hasa limited education and is able to communicate in
English (20 CFR § 416.964);

8. Transferability of job skills is no&n issue in this case because the
claimant’s past relevant work is unskillé2D CFR § 416.968

9. Consilering the claimant’s age, educatiovork experience, and REFC

there are jobs that exist in significant numbers in the national economy
that the claimant can perform (20 CBR16.969, and 416.969(a)); and

10. The claimant has not been under a disability, as defined in the Social

Security Act,since February 26, 200%e date the application was filed
(20 CFR § 416.920(q)).
Tr. 29-36 (brackets and footnote added).

Thereafter, the Appeals Council denied Plaintifégjuest for review, making the ALJ’s
non-disability finding the final administrative decision of the Commissioner. 2%¢26 see
Casey v. Sec’y dfi.H.S, 987 F.2d 1230, 1233 (6th Cir. 1993). Plaintiff then filed this timely
appeal on September 18, 2012.

B. Plaintiff's Hearing Testimony

At the administrative hearing, Plaintiff testifidmbfore the ALJthat sheis forty-seven
years oldweighs230 pounds, and completed the tenth gralle 569, 571.Plaintiff stated that
shelives with her husband and brotharlaw. 1d. Shehas never hela driver’s license Tr.
570. Plaintiff stopped working in 2003 when she was laid off, and has not worked $mce.
571.

Plaintiff testified that she experiences pain in her legs.517. She walks slowly, ansl

limited to standing or walking for up to fifteen minutes at a time. 577#79. She also testified

that she can sifor twenty minutes at a timebut sitting in a chaircauses leg pain Tr. 577.



Plaintiff testified that her lifting capabilities are limited to “about a gallon of fnibkt that her
hands are “shaky.Tr. 579. Plaintiff experiences shaking in both harmaslis able to write, but
she has difficulty grasping anginga writing instrument Id. Shealsotestifiedthat she has
difficulty manipulating buttons otying laces on her shoes, and requires assistaheagetting
dressed. Id. Plaintiff recently developed swelling in her legs. Tr. 580. The swelling is
intermittent and isexacerbatedby extended periods of standindd. Plaintiff testified that she
has difficulty concentratin@nd is easily distractedd.

On a typical day, Plaintiff doebght household chores, watches television, and goes to
bed around 11:00 p.m. Tr. 57&lainiff testifiedthat she can perform household chores only
with the assistance of her husband. Tr. 577. She is able to cook simple dishes and load the
washing machine, but is unable to load clothes intodtlyer. Tr. 578. Although Plaintiff
attends church occasionally, she sitshe back of the congregation so that she can stand up
periodicallyas needed Tr. 581.

C. Medical Expert Testimony

Hershel Goren, M.D.a medical expert (“ME’)also testified at the hearinagfter
reviewing Plaintiff's medical records Tr. 571. The ME testified that Plaintiff has Pasdn’s
Disease, firsdiagnosedn 2007 byBassel F. Shneker, M.Dandconfirmed ina letter from dhn

Novak, M.D.in December of that same yeair. 572 The ME relatedthe symptoms of

® There are three types of medical sources:axamining sources; nemeating (but examining)
sources; and treating sourcésaly v. Comm’r of Soc. Se&94 F.3d 504, 514 (6th Cir. 2010). Dr. Goren
is a norexamining source. As a general matter, an opinion from a treating source ishgivemogt
weight (and possibly controlling weight if certain criteria are fatl}, and an opinion from an examining
source is given more weight than that from a-agamining source Gayheart v. Comm’r of Soc. Sec.
710 F.3d 365, 375 (6th Cir. 2013). In weighing all medical opinions, the ALJ must cotisder
following factors: the examining relationship (if any); the length, nataek extent of the treatment
relationship (if any); supportability of the opinion; consistency ofagi@ion with the record as a whole;
the specialization of the source; and any other relevant factors vemdhio support or contradict the
opinion. Id.; see als®0 C.F.R. § 404.1527(c).



Parkinson’s Disease, such as slurred speech, tremors, and fatigue. -T6. 5Vbe ME also
testified that Plaintiff was treated with standard Parkinson’s medjcaresthat the record
reflected her condition haabmewhatmproved. Tr. 572. The ME acknowledged, however, that
such treatments have side effects suatrawsinesslow blood pressure, and hallucinations. Tr.
572, 576. The ME discussed Plaintiff's other treating physicians, including hemryprs
physician, Guillermo G.Treving M.D. Tr. 573. The ME relayed Dr. Trevino’s assessment that
Plaintiff's functionality was at a less than sedentary level, butdsthtg Dr. Trevino did not do
an examination that “would allow him t@mme to any conclusions at’atin the date in question.
Id. The ME also discussedeterminations byther physicians who had treated Plainéffd
classified her capabilities at less than sedentarjd. The ME similarly discountedthese
determinations as not supported by the medical recoeelIr. 572-73.

The ME opinedthat Plaintiff's symptomsdid not meet any istings, individually or in
combination, and opinedhat Plaintiff is doing well andsuffers from no other severe
impairmentsbesides Parkinson’sid. Furtter, he testified that PlaintiffRFC would allow her
to carry twenty pounds occasionally and ten pounds frequently, and that she had no other
exertional restrictions. Id. Postural restrictions identified birx¢g ME included no climbingr
balancing no unprotected heights, and only occasional fingering with either hand. Tr. 574.
Finally, the ME addressed an MRI showing Plaintiff's spinal sterfodis.575. He testified that
an MRI of Plaintiff's cervical spine was performed in 2007 and stenosis was present at that time.
Id. However, the ME testifiethat Plaintiff exhibitedho functional impairments related to the

spinal stenosis diagnosid.

6 Spinal stenosis is the “narrowing of the vertebral canal, nerve root canafemveitebral
foramina of the lumbar spine caused by encroachment of bone upon the space; symgptamsea by
compression of the cauda equine and include pain, paresthediagusagenic claudicatioh.Dorland’s
lllustrated Medical Dictionaryl 795 (31st ed. 2007).
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D. Vocational Expert Testimony

Vanessa Harrjsa vocational expert (“VE”), also testified at the hearifig. 581-83. The
ALJ proposed a hypothetical regarding Plaintiff's RFC to the VE. Tr-882The VE testified
as to Plaintiff's prior work as a horticultal worker and confirmed th&iaintiff could no longer
perform such work. Tr. 581The VEwas then asked about a hypothetical person of Plaintiff’s
age, €ucation, and work experienceld. The VE outlined limitations tothe hypotletical
person’s ability to lift; tobe on their fet for extended periods of time; t@ork near moving
machinery, aroundinprotected heightsor other dangerous instrument&s; as well as an
inability to fully use theithands,or have many personal contacts. Tr. 582. The VE concluded
that such an indidual, like Plaintiff,could perform 4,500ight jobsin the regional economy
including positionssa box sealing inspector, garment sorter, and maiker.

II. APPLICABLE LAW

A. Substantial Evidence Standard

The Court’s inquiry on a Social Security appeal is to determine (1) whether the ALJ
non-disability finding is spported by substantial evidenaaed (2) whether the ALJ employed
the correct legal criteria.42 U.S.C. § 1383(c)(3)Bowenv. Comm’r of Soc. Sec478 F.3d
742,74546 (6th Cir. 2007). In performing this review, the Court must consider the record as a
whole. Hephner v. Mathew$74 F.2d 359, 362 (6th Cir. 1978).

Substantial evidence is “such relevant evidence as a reasonable mind roegtt asc
adequate to support a cormilon.” Richardson v. Peralegt02 U.S. 389, 401 (1971). When
substantial evidence supports the ALJ’s denial of benefits, that finding mui$irimed, even if

substantial evidence also exists in the record upon which the ALJ could have founiff Plaint



disabled. Buxton v. Halter 246 F.3d 762, 772 (6th Cir. 2001). Thus, the ALJ has a “zone of
choice’ within which he can act without the fear of court interferentae.at 773.

The second judicial inquiry- reviewing the correctness of the ALJ's legal analysis
may result in reversal even if the ALJ’s decision is supported by substantial exidenice
record. Rabbers v. Comm’r of Soc. S€882 F.3d 647, 651 (6th Cir. 2009). “[A] decision of the
Commissioner will not be upheld where the SSA fails to follow its own regulations laeck w
that error prejudices a claimant on the merits or deprives the claimant of a sabstgit.”
Bowen 478 F.3d at 746.

B. “Disability” Defined

To be eligible for disability benefitsa claimant mst suffer from a medically
determinable physical or mental impairment that can be expected to result in ddéeth las
lasted or can be expected to lagbr a continuous period of not less than twelve months. 42
U.S.C. § 1382c(a)(3)(A). The impairment must render the claimant unable to entfagaork
previously performed or in any other substantial gainful employment that exists national
economy. 42 U.S.C. § 1382c¢(a)(3)(B).

The Commissioner’'sdaninistrativeregulations require a fivetep sequential evaluation
for disability determinations. 20 C.F.R. § 404.1520(a)(4). Although a dispositive finding at an
step ends the ALJ’s revievgee Colvin v. Barnhartd75 F.3d 727, 730 (6th Cir. 2007), the

complete segential review poses five questions:

1. Has the claimant engaged in substantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?
3. Do the claimant’s severe impairments, alone or in combination, meet or

equal the criteri@f an impairment set forth in the Commissioner’s Listing
of Impairments (the “Listings”), 20 C.F.R. Subpart P, Appendix 1?



4. Considering the claimant’'s RFC, can he or she perform his or her past
relevant work?

5. Assuming the claimant can no longer perform his or her past relevant
work -- and also considering the claimant’'s age, education, past work
experience, and RFE do significant numbers of other jobs exist in the
national economy which the claimant can perform?

20 C.F.R. § 404.1520(a)(43eealso Miller v. Comm’r of Soc. Secl81 F. Supp. 2d 816, 818
(S.D. Ohio 2001). A claimant bears the ultimate burden of establishing that he or she is
“disabled” under the Social Security Act’s definitioKey v. Callahan109 F.3d 270, 274 (6th
Cir. 19979.
[Il. OPINION AND ANALYSIS

On appeal, Plaintiff argues thfd.J erred by: (1) rejecting the opinions loér treating
physiciansand (2)challenging her disability allegations on credibility grounds. For the@nsas
that follow, the Court finds the ALJ’s decision is not supported by substantial eviderte
merits reversaf

A. The Treating Physician Rule

The treating physician rule “requires the ALJ to generally give greater defet@itibe

opinions of treating physicians than to the opinions of tneating physicians because:

‘these sources are likely to be the medical professionals most able to provide a

detailed, longitudinal picture of [the claimant’s] medical impairment(s) and may

bring a uniqueperspective to the medical evidence that cannot be obtamad

the objective medical findings alone or from reports of individual examinations,
such as consultative examinations or brief hospitalizations.

" In light of the Court's favorable decision on Plaintiff's argument concerningeightvafforded
to her treating physiciansee infrathe Court need not determine whether or thet ALJ's credibility
assessment is supported by substantial evideNometheless, having carefully reviewed this claim and
recognizing that an ALJ&redibility findings are entitled to considerable deference and should not be
lightly discardedseeCasey v. Sey’of Health& Human Servs987 F.2d1230, 1234 (6th Cir.1993}jhe
Court finds this assignment of error unpersuasive.


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993064299&pubNum=350&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1234

Blakely v. Comm’r of Soc. Seb81 F.3d 399, 406 (6th Cir. 2009) (quoting 20 C.F.R.
8404.1527(d)(2)). Thysan ALJ must give controlling weight to a treating sourcthé ALJ
finds thetreater’sopinion wellsupported by medically acceptalee@denceand not inconsistent
with other substantial &ence in the recordWilson v. Comm’r of Soc. Se878 F.3d 541, 544
(6th Cir. 2004) (citing 20 C.F.R. § 404.1527(d)(2)).

Closely associated with the treating physician rule is the “good reasle;s which
“require[s] the ALJ to always give good reasons in [the] notice of detetionnat decision for
the weightgiven to the claimant’s treating source’s opinioBlakely, 581 F.3d at 406 (citing 20
C.F.R. 8404.1527(d)(2)). “Those good reasons must be ‘supported by the evidence in the case
recod, and must be sufficiently specific to make clear to any subsequent eevidvwe weight
the adjudicator gave to the treating source’s medical opinion and the reasons forighat’we
Id. at 40607. When the ALJ declines to give controlling weight dotreating physician’s
assessment, “the ALJ must still determine how much weight is appropriate figezorg a
number of factors, including the length of treatment relationship and the frequéncy o
examination, the nature and extent of the treatmenticesdip, supportability of the opinion,
consistency of the opinion with the record as a whole, and any specialization céatnegtr
physician.” Id. The ALJ’s failure to adequately explain the reasons for the weight given a
treating physician’s opinion “denotes a lack of substantial evidence, even whemndhgsion
of the ALJ may be justified based upon the recoid.”at 407.

As an initial matterthe Court acknowledges that an ALJ is not required to accept a
physician’s conclusion that his or her patient is “unemployable.” Whether a psrdmabled
within the meaning of the Social Security Act is an issue reserved to the Coamars andh

treating physician’s opinior that his or her patient is disabled is not “give[n] any special



significance.” 20 C.F.R8 404.1527see Warner v. Comm’r of Soc. S&75 F.3d 387, 390 (6th
Cir. 2004) (“The determination of disability is ultimately theerogative of the Commissione
not the treating physicidh However, “[fhere remains a presumption, albeit a rebuttable one,
that the opinion of a treating physician is entitled to great defererderisley v. Astrye573
F.3d 263, 266 (6th Cir. 2009) (citation omitted).

B. The ALJ Erred in Rejecting Plaintiff's Treati ng Physicians’Opinions

In his sparsely worded opinipthe ALJ failed to provide an adequate justification for
decliningto give controlling or even deferential weight to the opisioh Plaintiff's treating
physicians.See Blakely581 F.3d at 406The ALJdid not discuss Plaintiff's treating physicians
by name, mentioning theonly briefly at the end of his assessmestating “the record contains
several medical source opinions purporting to establish disability on the part of the
claimant...Howevef,] as confirmed by the testimony of Dr. Goren [the ME], those statements
are not supported by the objective clinical findings of record.” Tr. 34. Beyond thikisornc
statement, the ALJ failed to provide any articulable reasons for declininfptd déference to
Plaintiff's treating physiciansSeetr. 31-34. The ALJ stated that “some adjudicative weight is
given to the treating source opinionblit that ultimately Plaintiff's treating physiciangdinions
were not “entitled to controlling, deferential, or even significant weigho dhe ultimate issue of
the claimant disability status.” Tr. 34. Aside from a rehashing of the ME’s opinion and this
statement, the ALdid not address the factors which must be considered when evaluating the
treaters’opinions. Id. The ALJdid not discussfor examplespecific instances of treatmeboy
the physician that Plaintiff regularlyvisited, or their findingswith any detail Tr. 3334. Nor
did the ALJ givedefinitive reasosfor his discounting ofthe treatersopinions. Tr. 3134. He

merelynoted that the regulatioqsovidethat an ALJ “is not bound by conclusory statements of
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doctors, particularly where they are unsupported by detailed objective acritard
documentation, or are inconsistent with the documentation that does exist.” TitaBdnE
omitted). The ALJ’s failure to explairmore“denotes a lack of substantial evidence, even where
the conclusion of the ALJ may be justified based upon the rec&tdKRely 581 F.3d at 407.

The ALJ’s opinion is also silent regardingthe other20 C.F.R.8 404.1527factors—
including, inter alia, the kength of the treatment relationship; the frequency of examinatiuh;
the treater’sspecialization and experiencélthough the ALJ listed the factors he was required
to consider, he did not apply these factors to the record before him. Tr. 34. Without such
analysis or any significant discussion of Plaintiff's treating physicjatie Court is unable to
meaningfully review the ALJ’s finding th#ite treater'sopinionsarenot entitled to deferential or
controlling weight Accord McHugh vAstrue No. 1:10cv-734, 2011 WL 6130824, &4 (S.D.
Ohio Nov. 15, 2011) (As a rule, the ALJ must build an accurate and ldgidge between the
evidence and his [or her] conclusion... When an ALJ fails to mention relevant evidence in his or
her decision, the reviewing court cannot tell if significant probative evidencaeavasedited or
simply ignored) (brackets added; intergabtations and citations omitted). The ALJ’s failure to
meaningfully review the applicable factors deprives @wurt of its opportunity to consider
whether the ALJ provided “good reasons” for giving less than controlling w&ighetfindings
of Plainiff's treating physicians Blakely, 581 F.3d at 406-07.

Finally, the ALJ, without good reasons or meical basis for doingveent beyondthe
recommendation of Plaintiff's treating physiciaasd the ME, and improperly made his own
RFC finding regardindplaintiff's ability to lift. Tr. 32. The ME testified that Plaintiff could lift
twenty pounds occasionally anen pounds frequently.ld. Dr. Trevino, on the other hand,

opinedthat Plaintiff could lift or carry no more than five poundsaagime, and thus could not
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perform sedentary work. Tr. 415, 437. In his decision, the #édmingly adopts the
recommendation of the ME, but goes further than the ME’s suggesssiting, “given the nature

of the claimant’s impairments and the weight of the evidence, it is reasonablsidiraldreater
lifting restriction,” determining that the Plaintiff should not lift more thten pounds at a time

as opposed to the MEecomnended twenty pound limitation. Tr. 32T'his suggestion is not
supported bythe record The Sixth Circuithas previously held that while the ALJ may have
some background and expertise, he may not supplant his opinion regarding limitations or
abilities fa that of a physician.Hall v. Celebrezze314 F.2d 686, 689 (6th Cir. 1963). The
ALJ’'s assessment of Plaintiffsapabilities cannot serve to replace the recommendations of the
treating physiciaror even a medical experthis determination must be lefdo the medical
professionals, not to the ALBee alsdPerkins v. Comm’r oSoc. Se¢Case No. 3:1-LV-153,

2013 WL 4518656at*9 (S.D. Ohio Aug. 26, 2013).

Because the ALJ failed to consider the factors listed in 20 C§.R04.1527 in
determining the weight to give Plaintiff's treatipdpysicians failed to adequatelgiscuss his
discrediting of Plaintiff's treating physicians’ opinionsand incorrectly supplanted his own
findings for those ofPlaintiff's treaters and th®E, the ALJ's nordisability finding is not
supported by substantial evidencAccord Blakely, 581 F.3d at 4067. The ALJ’'s decision
thus warrants reversal under Sentence Four of 42 U.8.@05(g) and remand for
reconsideration of Plaintiff's RFC. Oremand, the ALJ shall consider anew the medical
evidence of record and properly analyze that evidence under the controlling Seciaity
regulations. Such review of Plaintiff's treating physicians shall apply gibed reasons

requirement.SeeWilson 378 F.3d at 544citing 20 C.F.R8 404.1527(d)(2){*We will always
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give good reasons in our notice of determination or decision for the weight wielgimeant’s]
treating source’s opinion”).
IV. RECOMMENDATION
For the foregoing reasons, the Cdintls Plaintiff'sfirst assignment of error meritorious,
and the ALJ’s decision unsupported by substantial evidence.
IT IS THEREFORE RECOMMENDED THAT:

1. TheALJ’s non-disability finding be found unsupported lsybstantial
evidence, anREVERSED;

2. This matter beREMANDED to the Commissioner under the Fourth
Sentence of 42 U.S.C. 8§ 405(g) for proceedings consistent with this
opinion; and

3. This case b€LOSED.

November 25, 2013 s/Michael J. Newman
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written
objections to the proposed findings and recommendations VHDWRTEEN days after being
served with this Report and Recommendation. Pursuant to Fed. R. Civ. P. 6(d), thissperiod i
extended t6SEVENTEEN days because this Report and Recommendation is being served by
one of the methods of service listed in Fed. R. Civ. P(B(&), (D), (E), or (F), and may be
extended further by the Court on timely motion for an extension. Such objectionsp&ty
the portions of the Report and Recommendation objected to, and shall be accompanied by a
memorandum of law in support of the objections. If the Report and Recommendation is based in
whole or in part upon matters occurring of record at an oral hearing, the objectynghmtt
promptly arrange for the transcription of the record, or such portions of it astedspaay agre
upon or the Magistrate Judge deems sufficient, unless the assigned Digtget atherwise
directs. A party may respond to another party’s objections WRGIDRTEEN days after being
served with a copy thereof. As is made clear above, this peritilesise extended to
SEVENTEEN days if service of the objections is made pursuant to Fed. R. Civ. P. 5(b)(2)(C),
(D), (E), or (F). Failure to make objections in accordance with this procedureonfey rights
on appeal.See Thomas v. Ard74 U.S. 14015355 (1985);United States v. Walter638 F.2d

947, 949-50 (6th Cir. 1981).
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