Roberts v. Commissioner of Social Security Administration Doc. 12

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

DARRYL K. ROBERTS,

Plaintiff, Case Na.3:12CV-340
VS.
COMMISSIONER OF District Judge Walter H. Rice
SOCIAL SECURITY, Magistrate Judge Michael J. Newman
Defendant.

REPORT AND RECOMMENDATION ! THAT: (1) THE ALJ 'SSELECTION OF
APRIL 23, 2008 AS PLAINTIFF'S DISABILITY ONSET DATE BE REVERSED ; (2)
THIS MATTER BE REMANDED TO THE COMMISSIONER UNDER THE FOURTH
SENTENCE OF 42 U.S.C. §@5(g) FOR AN AWARD OF DIB AND/OR SSI BENEFITS
WITH AN ONSET DATE OF FEBRUARY 8, 2006; AND (3) THIS CASE BE CLOSED

This is a Social Security disability benefits papl. At issue is whether the
Administrative Law Judge' ALJ”) erred in finding Plaintiff not disablggakior to April 23, 2008
and therefore unentitled to Disability Insurance Benefits (“DIB”) an8upplemental Security
Income (SSI') before that date This case is before the Court upon PlaitgifStatement of
Errors (doc. 9), the CommissioherMemorandum in Opposition (doc. 10), PlainsifReply
(doc. 11), the administrative record, and the record as a Whole.

At issue in this case ithe previoust establisheddisability onset date. Plaintiff was
granted benefits commencing April 23, 2008. He contends that he should have, estead,

granted benefits oan earlier date. For the smms more fully set forth belgwhe Courtagrees,

! Attached hereto is a NOTICE to the parties regarding objections to this Rembrt an
Recommendation.

% Hereafter, citations to the administrative record will refer onlghetranscript page number as
“Tr.”  Additionally, Plaintiff's pertinent medical records V& been adequately summarized in his
Statement of Errors and the administrative decisseedoc. 9 at PagelD 6¥1; tr. 36878 and the
Courtwill not repeat them here. Where applicable, the Court welitifly the medical evidence relevant
to its decision.
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andrecommends that Plaintiff disability onst date be amended to reflect a relyy 8§ 2006
onset.
l.

Plaintiff filed applications for DIB and SSI on April 7, 2005, alleging a disability onset
date ofJuly 20, 2004. Tr. 557, 33132. Plaintiffclaimshe is disabled due to a number of
impairments includinginter alia, arthritis, knee pain, lower back pain, depression, and anxiety.
Tr. 66.

After initial denials of his apptations, Plaintiff received aearing before ALJ Daniel
Shdl on March 18, 2008. Tri1-21 ALJ Shell issued his decision on August 20, 2008, finding
that Plaintiff was not disabled as defd by the Social Security ActThe Appeals Council
denied review, making the Alsl decision the final decisioof the Commissioner. Tr. 30.
Plaintiff then commenced action this court for judicial review ofALJ Shell’'sdecision. On
March 1, 2011United States Districludge TimothyS. Black remanded the case back to the
Commissionerunder Sentence Four for further proceedingsluding psychological and
orthopedic evaluationsTr. 380-94. Uponremand, a subsequent hearing was held on November
15, 2011 before ALJ Amelia Lombardbereafter “ALJ Lombardo” or “the ALJ”) Tr. 54062.

ALJ Lombardo issued a partially favorable decision on December 9, 2011, findiri®jahiff

became disabled on April 23, 2008. Tr. 379. Specifically, ALJ LomBarflodings were as

follows:
1. The claimant meets the insured status of the Social Security Act through
March 31, 2005;
2. The claimant has not engaged in substantial gainful activity since the

alleged onset date (20 C.F.R. 88 404.1&{74eq. and 416.97 &t seq);

3. Since the alleged onset date of disability, July 20, 2004, the claimant has
had the following severe impaients: bilateral knee problems; rotator
cuff tear of the right shoulder; mild osteoarthritis of the lumbrosacral
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spine; the residuals of a right ankle fracture; depression; and anxiety (20
C.F.R. 88 404.1520(c) and 416.920(c));

4, Since the alleged onseate of disability, July 20, 2004, the claimant has
not had an impairment or combination of impairments that meets or
medically equals the severity of one of the listed impairments in 20 C.F.R.
Part 404, Subpart P, Appendix 1 (20 C.F.R. 88 404.1520(d)13®28!.
404.1526, 416.920(d), 416.925 and 416.926);

5. After careful consideration of the entire record, the undersigned finds that
the claimant has the residual functional capaditiRFC)]"! to perform
light work as defined in 20 C.F.R. 88 404.1567(a) and 416.967(a). Giving
the claimant the full benefit of doubt with regard to his allegations and
subjective complaints, it is found that he was limited to jobs that would
not have required reaching overhead with the right upper extremity. He
was furtherimited to jobs that would not have required climbing, stairs,
or ladders. He was restricted to work that would not have required
kneeling or crawling. He was further restricted to low stress, simple,
repetitive tasks, that would not have required assembly line production
quotas or fast padéd,

6. Since July 20, 2004, the claimant has been unable to perform any past
relevant work (20 C.F.R. 88 404.1565 and 416.965);

7. Prior to the established disability onset date, the claimant was a younger
individual age 1844. The claimans age category has not changed since
the established disability onset date (20 C.F.R. 88 404.1563 and 416.963);

8. The claimant has at least a high school education and is able to
communicate in English (20 C.F.R. 88 404.1564 and 416.964);

9. Prior to April 23, 2008, transferability of job skills is not material to the
determination of disability because using the Meditatational Rules

% A claimant’s RFC is the most physical exertion a claimant can perform in thelacelgpspite
his or her impairments and any related symptoms, such as pain. 20 C.F.R. § 416.945(s3esEnecat
is based on all relevant evidence in the record and the claimant’s abilitgeiotihhe physical, mental,
sensory, and other requirements for work as described in 20 C.F.R. § 416.945(b), (9), and (d

* The Social Security Administration classifies jobs as sedgnight, medium, heavy, and very
heavy depending on the physical exertion requirements. 20 C.F.R. § 416.967. Light work “involves
lifting no more than 20 pounds at a time with frequent lifting or carrying of objeaghingiup to 10
pounds” and “requires a good deal of walking or standing,.sitting most of the time with some
pushing and pulling of arm or leg controlsld. at § 416.967(b). An individual who can perform light
work is presumed also able to perform sedentary wddk. Sedentary work “involves lifting no more
than 10 pounds at a time and occasionally lifting or carrying articles likeetbles, ledgers, and sitha
tools. Although a sedentary job is defined as one which involves sitting, a centaimteof walking and
standing is often necessary in carrying out job dutié$.at 8 416.967(a).



[(“the Grid")] as a framework supports a finding that the claimafras
disabled,” whethe or not the claimant has transferable job skills.
Beginning on April 23, 2008, the claimant has not been able to transfer job
skills to other occupationsSée SSR 8241 and 20 CFR Part 404,
Subpart P, Appendix 2);

10.  Prior to April 23, 2008considering the claimarst age, education, work
experience, anfRFC], there were jobs that existed in significant numbers
in the national economy that the claimant could have performed (20
C.F.R. 88 404.1569, 404.1569a, 416.969, and 416.969a); [and]

11. As of April 23, 2008, the claimant has been unable to perform even
sedentary work, the most restrictive category of work defined for Social
Security purposes, on a regular and continuing basis. Beginning on April
23, 2008, considering the claimatge education, work experience, and
[RFC], there are no jobs that exist in significant numbers in the national
economy that the claimant can perform (20 C.F.R. 88 404.1560(c),
404.1566, 416.960(c), and 416.966).

Tr. 369-79 (brackets and footnotes added).

Thereafter, the Appeals Council denied Plainsiffrequest for review, making ALJ
Lombardos findings the final administrative decision efie Commissioner. Tr. 35&0; see
Casey v. Ség of H.H.S, 987 F.2d 1230, 1233 (6th Cir. 1993). Plaintiff then filed this timely
appeal.Cook v. Comm’r of Soc. Se480 F.3d 432, 435 (6th Cir. 2007).

[I. APPLICABLE LAW

A. Standard of Review

The Courts inquiry on a Social Security appeal is to determine (1) whether th'es ALJ
non-disability finding is supported by substantial evidence, and (2) whether the ALJyechplo
the correct legatriteria. 42 U.S.C. 8383(c)(3);Bowenv. Comnmr of Soc. Sec478 F.3d
742,74546 (6th Cir. 2007§. In performing this review, the Court must consider the record as a

whole. Hephner v. Mathew$74 F.2d 359, 362 (6th Cir. 1978).

® The remaining citations herein will identify the pertin&8I statutes and regulations with full
knowledge of the correspondimB provisions.



Substantial evidence tssuch relevant evidence as a reasonable mind might accept as
adequate to support a conclusioRichardson v. Perales402 U.S. 389, 401 (1971). When
substantial evidence supports the A_denial of benefits, that finding must be affirmed, even if
substantial evidence also exists in the record upon which the ALJ could have founiff Plaint
disabled. Buxton v. Haltey 246 F.3d 762, 772 (6th Cir. 2001). Thus, the ALJ hdz@ne of
choicé within which the Commissionecan act without the fear of court interferericdd. at
773.

The second judicial inquiry- reviewing the correctness of the AkJegal analysis--
may result in reversal even if the AkJdecision is supported by substantial evidence in the
record.Rabbers v. Commof Soc. Se¢582 F.3d 647, 651 (6th Cir. 2009)[A] decision of the
Commissioner will not be upheld where the SSA fails to follow its own regulations laeck w
that error prejudices a claimant on the merits or deprives the claimant of a sabstgint.”
Bowen 478 F.3d at 746.

B. “Disability” Defined

To be eligible for SSI, a claimant must be undédigability’ as defined by th&ocial
Security Act 42 U.S.C. § 423(d)(1)(A). Narrowed to its statutory meaninggisability’
includes physical and/or mental impairments that are ‘totdically determinabfeand severe
enough to prevent a claimant from (1) performing his or her past job and (2) engaging in
“substantial gainful activitythat is available in the regional or national economids.

Administrative regulations require a fhstep sequential evaluation for disability
determinations. 20 C.F.R. § 416.920(a)(4). Although a dispositive finding at any step ends the
ALJ’s review,see Colvin v. Barnhard75 F.3d 727, 730 (6th Cir. 2007), the complete sequential
review poses five questions:

1. Has the claimant engaged in substantial gainful activity?
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2. Does the claimant suffer from one or more severe impairments?

3. Do the claimaris severe impairments, alone or in combination, meet or
equal the criteria of an impairment set forth in the Commissishésting
of Impairments (théListings’), 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimargt RFC, can he or she perform his or her past
relevant work?

5. Assuming the claimant can no longer perform his or her past relevant

work -- and also considering the claimantage, education, past work

experience, and RF& do significant numbers of other jobs exist in the

national economy which the claimant can perform?
20 C.F.R. § 416.1520(a)(43ee alsaMiller v. Commr of Soc. Sec181 F. Supp. 2d 816, 818
(S.D. Ohio 2001). A claimant bears the ultimate burden of establishing that he or she is
“disabled” under the Social Security Act’s definitiokey v. Comm’r of Soc. Se&09 F.3d 270,
274 (6th Cir. 1997) During the first four steps of the fixeep sequential analysitie claimant
has the burden of proof. 42 U.S&423(d)(2); 20 C.F.R. 8 416.920. Should the claimant meet
all requirements of the previous steps, at Step 5 the burden shifts to the domeniss
establish that the claimant retains an RFC to perform other substantial gainfuy agistiing in
the national economyKey, 109 F.3d at 274.

.
The procedural history of this matter is worth noting, and bears repeatingtifPtai

initial disability application was denied, and he appealed to this Court. On appeal, Jaclge B
reversed the ALJ and remanded this case under the Fourth Sentence of 483 W0S(G) for a
new administrative hearing. T394. In the Remand Order, Judge Black found that the ALJ did
not provide“sufficient medical evidnce to support his RFC findihdpeyond ‘tejecting the
opinion of [Plaintiff’s] treating physiciafi Kwasi A. Nenonene, M.D.Tr. 391. While the
Commissioner did proceed to-hear this matter on remand, and the record reflects that a new

administrative bkaring was held before ALJ Lombardo, the recalshb demonstrates thakLJ
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Lombardomade similar errors to the first ALJSpecifically shefailed to correctly apply the
treating physician rule, and relied therecordreviewing physician, WilliamNewman, M.D2
in decliningto grant deference to Plaintiff treating physician Tr. 375. Where the District
Court issues a specific directive to thAkJ, the same errors should not be commitiedemand.
See, e.g.Spaugy v. ColvinNo. 3:12CV-81, 2013 WL 3350842, at *9 (July 3, 2018)vington,
M.J.), adopted by2013 WL3835425Rice, J) (finding that“because the AL3 second decision
did not contain full and adequate reasons for rejecting [Plamtiaters opinion], the decision
fails to @mply with [the] [Rlemand Orde)” In such instances, reversal is appropriate.

A. The Treating Physician Rule

The treating physician rul&requires the ALJ to generally give greater deference to the
opinions of treating physicians than to the opinions of tneating physicians because:

‘these sources are likely to be the medical professionals most able to provide a

detailed, longitudinal giture of [the claimans] medical impairment(s) and may

bring a unique perspective to the medical evidence that cannot be obtained from

the objective medical findings alone or from reports of individual examinations,

such as consultative examinations aebnospitalizations’
Blakely v. Comrm of Soc. Se¢.581 F.3d 399, 406 (6th Cir. 2009) (quoting 20 C.F.R.
8§404.1527(d)(2)). Thus, an ALJ must give controlling weight treating source if the ALJ
finds the treatés opinion welsupported by medically acceptable evidence and not inconsistent
with other substantial evidence in the recowtlilson v. Comnn of Soc. Sec378F.3d 541, 544
(6th Cir. 2004).

Closely associated with the treating physician rule is“td@od reasons rulewhich

“require[s] the ALJ to always give good reasons in [the] notice of deteromnatidecision for

® Dr. Newman is of no relation to the undersigned.



the weight given to the claimasttreating source opinion” Blakely 581 F.3d at 406:Those
good reasons must Beupported by the evidence in the case record, and must be sufficiently
specific to make clear to any subsequent reviewers the weight the adjudicatar tyevedating
sources medical opinion and the reasons for that weightd. at 40607. When the ALJ
declines to give controlling weight a treating physicias assessmentthe ALJ must still
determine how much weight is appropriate by considering a number of factors, indlugling
length of treatment relationship and the frequency of examination, the natuextant of the
treatment elationship, supportability of the opinion, consistency of the opinion with the record
as a whole, and any specialization of the treating physiciald. The ALJs failure to
adequately explain the reasons for the weight given a treating physicigimon “denotes a
lack of substantial evidence, even where the conclusion of the ALJ may biedusti§ed upon
the record. Id. at 407.

The Court acknowledges that an ALJ is not required to accept a phisicaclusion
that his or her patient ifsinemployable” Whether a person is disabled within the meaning of
the Social Security Actis an issue reserved to the Commissioner, and a treating physician
opinion -- that his or her patient is disabledis not “give[n] any special significance. 20
C.F.R. 8416.927;see Warner v. Conmimof Soc. Se¢.375 F.3d 387, 390 (6th Cir. 2004)Tfe
determination of disability is ultimately the prerogative of the Commissioner, ndteaing
physiciari). However,*[tlhere remains a presumption, albeit a rebuttable one, that the opinion
of a treating physician is entitled to great deferénddensley v. Astrues73 F.3d 263, 266 {16

Cir. 2009).

" In support of his argument that the ALJ committed reversible error on remémialifiP
contends the ALJ improperBnalyzed reprts by his treating physician and also erred in not finding him
disabled under the Listings. In light of the Coudiscussiorinfra, theListings argument need not be
addressed



B. Dr. Nenonenes Opinion

Plaintiff began a treatment relationship with primary care interbistNenonenen
January 2006. Tr. 264During that timeDr. Nenonendreated Plaintiff for bilateral knee pain,
lower back pain, and right shoulder pain. Tr. Z88 31528. On February8, 2006, Dr.
Nenonene opined th&aintiff was unable to work due tas pain, depression, and anxiefir.
295. On February 25, 200Blaintiff underwentMRI imaging of both knees. Tr. 263. The
results were compatible with DrNenonenes assessment. The left knee showed
chondrocalcinosisvith thickening of the medial collateral ligamefiterominent joint spurring,
moderately large joint effusiohand popliteal cysts containing debtfsTr. 263. The right knee
revealed a prominent meniscal tear as well as joint effusion, a large z&cteondromalacia
with possible osteonecrosi§ signal abnormality, and possible Osge®ehlatter diseaseTr.
262.

On August 10, 2006, Dr. Nenonenpinedthat Plaintiff could stand/walk fgust one
out of every eight hoursyas markedly limited in his ability to pudull, bend, reach, and
handle; andcould lift no more than tempounds. Tr. 265. Dr. Nenonenagain, opined that
Plaintiff was unemployableld. Dr. Nenonendasedhis assessment on physical examinations,
consultations, medical records, amdaintiff's recentMRI results. Id. In April 2007, Dr.
Nenonene again assessed Plaintiff as unablestaisuull time employment Tr. 29394. Dr.

Nenoneneompleted a final assessment via interrogatories in March 2008)ialm he found a

8 Chondrocalcinosis is an arthritis variant characterizedldpyosits of calcium pyrophosphate
dehydrate crystals in one or more joints that results in damafe &affected jointsStedman’s Medical
Dictionary 368 (28th ed. 2006).

® Joint effusion is the presence of increased 4attiwular fluid in the joint. It results in
inflammation, and can call for a draining of the fluid from the affected joiitedman’s Medical
Dictionary 616 (28th ed. 2006).

19 popliteal cyst is a swellinin the space behind the knee, causing stiffness and knee pain.
Stedman’s Medical Dictionar{541 (28th ed. 2006).
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worsened condition and determined Plaintiff was unable to complete the tasks nyetessa
sustain employment. Tr. 311.

C. The ALJ Erred in Rejecting Dr. Nenonenés Opinion

Plaintiff disputes ALJ Lombarde established disability onset date of April 23, 2008.
Doc. 9 at PagelD 60. He asserts that his treating physanomion should have been adopted
and a disability onset date of Felbmu&, 2006established Id. at PagelD 76. The Court agrees.
In rejecting Dr. Nenoneng opinion, the ALJ erredy failing to adequately analyze Dr.
Nenonenes opinion under the treating physician rubmd by continuing to rely on Dr.
Newmans assessmedetermining Plaintiffs RFC

The ALJ did not afford Dr. Nenonergeopinion®controlling, or even deferential weight.
Tr. 374. The ALJ found Dr. Nenonene providew objective support for his medical opinion,
and the opinion is not supported by the overall medical record prior to April 23, 2G081In
making this determination, the ALJ relied on the fact that Dr. Nentses@nion was not
consistent with that of recomviewing medical experDr. Newman'? Tr. 375. The ALJ
found Dr. Newmais assessment of Plaintsf medical records should beafforded more
deference than Plaintiff treater, stating:

[Dr. Nenonenks] opinion is inconsistent with that of William Newman, an

orthopedic specialist. It is found that the opinion of Dr. Newman, an orthopedic
specialist, as to thelaimants functional ability prior to the onset date, should be

' Osteonecrosis is the death of bone in mass, caused by reduced blood flow imtthe joi
Stedman’s Medical Dictionar{391 (28th ed. 2006

2 There are three types of medical sources:@amining sources, neneating (but examining)
sources, and treating sourceBaly v. Comm’r of Soc. Se&94 F.3d 504, 514 (6th Cir. 2010). As a
general matter, an opinion from a treatingrseuis gven the most weight, and an opinion from an
examining source is given more weight than that from aexamining source.ld. In weighing all
medical opinions, the ALJ must consider the following factors: the examialagonship (if any); the
length, rature and extent of the treatment relationship (if any); supportakfilityecopinion; consistency
of the opinion with the record as a whole; the specializatidgheobource; and any other relevant factors
which tend to support or contradict the opinidd. at515; 20 C.F.R. § 416.927(c).
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give more weight than that of Dr. Nenonene, a primary care internist, whose
opinion appears to rely on the subject complaints of the claimant.

Id. Dr. Newmanopinedthat Plaintiff was capble of sedentary work, and his impairments did
not meet or medically equal any of thestimgs. Tr. 371. He based his determination on a
review of Plaintiffs medical recordsncluding heavy reliate on an assessmesumpleted in
1999. Id.

Dr. Nenonene was in a treatment relationship with Plaintiff for two years dthiang
alleged period of disability. Tr. 300. Dr. Nenonene treated Plaintiff for many tondi
including knee pain, shoulder pain, and depression. Tr. 301. The recorctsrefiat Dr.
Nenonene saw|&ntiff on at least thirteen occasions during the treatment period, nearly every
two months. Tr. 31&28. During that time, Dr. Nenonene found Plaintiff suffered from an
arthralgic gait, knee crepitisenderness, and muscle weakness, among other conditions. Tr. 298-
99, 31528. Additionally, Dr. Nenonene assessed Plaistiffhysical capabilities on multiple
occasions, consistently finding him unable to sustaintiuk employment. Tr. 5231. Dr.
Nenonene based these mpins onhis extensivetreatment relationshipith Plaintiff, as well as
physical examinationand consultations, Plaintiff’medical recordsand MRI results. Tr. 265.

Aside from a general statement that Dr. Nenohepgeinion was not supported by the
overall medical record prior to April 23, 2003LJ Lombardodoesnot offer further reasoning
for her discrediting of Dr. Nenoneng opinion beyond its inconsistency with Dr. Newman
assessmentlIr. 375 In Gayheart v. Comim of Soc. Se¢.710 F.3d 365 (6th Cir. 2013), the
Sixth Circuit clarified the analysian ALJ must undertake when considering the opinions of
treating doctors in light of conflicting opinions of non-treating and examiningsources

Surely the conflicting substantial/idence must consist of more than the medical

opinions of the nottreating and nomxamining doctors. Otherwise the treating

physician rule would have no practical force because the treating 'soapieion

would have controlling weight only when thehet sources agreed with that
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opinion. Such a rule would turn on its head the reguldtioresumption of giving

greater weight to treating sources because the weight of such sources would hinge

on their consistency with non-treating, non-examining sources.
Id. at 377. This clarificationis applicable here. Théother sourceé in this case-- record
reviewing physician, Dr. Newmas was used to discredit the opinion of Plaintdftreating
physician As Judge Black noted in his previous remand ofdase:

Dr. Newman relied in part upon [a physicighopinion, who evaluated Plaintiff

in 1999-- long before Plaintiffs [alleged onset date]. . . Accordingly, the Court

finds that the ALJ gave improper weight to the findings of an orthopedic surgeon

who simply reviewed the records and appeared to give significant weight to

irrelevant medical records from 1999.
Tr. 390-91(brackets added)

In a cursory mannethe ALJfound that Dr. Nenonene “provided no objective support for
his medical opiniohand“the opinion is not supported by the overall medical retoid. 374.
The ALJ listed the “good reasorisfactors as a precursor teer discussion of Dr. Nenonetse
opinion, butdid not go on to actually apply them to the treatment relationship. Tr. 374. Instead,
the ALJrelied on Dr. Newmais differing opinion asher mainreasonfor refusingto give Dr.
Nenonenes opinion controlling weight. In so doing, the Afalled to adequately identify the
“conflicting substantial edencé to warrant rejetton of the treating physicias opinion. 20
C.F.R. 8 416.927(c)(2). As such, the Ad Bnalysis deprives this Court of an opportunity to
meaningfully review whether the treatipgpysician rule was properly applietlvilson 378 F.3d
541.

D. Plaintiff is Entitled to an Award of Benefits

As discussed above, and in the previous opinion remanding this Basblewmanhs
opinion in and of itself is not an appropriate basis upon which to disr&yarNenonenes
opinion. Gayheart 710F.3d at 377Tr. 39Q The ALJ does not cite other evidence in the record

that conflicts with D. Nenonenes opinion, and does not correctly apply the good reasons
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requirement ALJ Lombardo’sestablished onset date, April 23, 2008, coincides withyx
imagingperformed on that date and a diagnosis of bilateral tricompartmental knearthsigs
of the left knee, bilateral knee pain of both knees, bone spurring in both knees, a history of
OsgoodSchlatter disease, and a worsening conditioiver the lat 5 to 10 years. Tr. 477.
This diagnosis is not inconsistent with Dr. Nenonsrapinionregarding Plaintiff'sstatus and
Plaintiff had been diagnosed witmany of these conditions in the February 2006y
examination-- including bilateral knee pairf,signal abnormality across the patellar fdcet
chondromalacia, Osgoesichlatter disease, and bone spurring. Tr-@5247778. The April
23, 2008 xray results serve to bolster Dr. Nenoriendiagnosis, and do not confliwith his
opinion, as the ALJs decision asserts. Tr. 378. Additionally, the April 23, 20€8ults
acknowledged that Plaintiff's condition had worsened “in the last 5 to 10 yeasidtement
supporting Dr. Nenonene’s assessment of total disability. Tr. 477.

When, as here, the nedisability determination is unsupported by substantial evidence,
the Court must decide whether to reverse and remand the matter for rehmatngeverse and
order benefits granted. The Court has authority to affirm, modify or rever€&thenissionés
decision With or without remanding the cause for reheafid® U.S.C. § 405(g)velkonyan v.
Sullivan 501 U.S. 89, 1001991). Generally, benefits may be awarded immediatelyly if all
essential factual issues have been resolved and the record adequately establahéf a pl
entittement to benefits. Faucher v. Ség of HH.S, 17 F.3d 171, 176 (6th Cir1994).
However, the Court may award benefits where the proof of disability is strong andngppos
evidenceis lacking in substance, so that remand would merely involve the presentation of
cumulative evidence, or where the proof of disability is overwhelmiigwery v. Heckler771

F.2d 966, 973 (6th Cir. 1985).
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Such is the case here. As recounted hefelaintiff has already been ablished as
disabled, howevethe evidence of record supports an earlier onset date than that established by
the ALJ. Like Gayheart the ALJ in the case at hand relied only on the opinions of a non
treating, norexamining source in rejecting the opinion of Plaifgifftreating physician.
GayheartF.3d at 379. Plaintiff's treating physician’s opinion should have been afforded more
weight by the ALJ, as it is not inconsistent with the record as a whole. As badyerall
evidence of record supports an established onset date of February 8, 2006, coinciding with
Plaintiff s MRI results showing disabling degeneration of his knaed$ Dr. Nenonerns
assessmerdf disability. Tr. 262-63, 295.

V. RECOMMENDATION

For the foregoing reasons, the Cdurtls Plaintiff s assignmenaf error meritorious, and
the ALJs decision unsupported by substantial evidence. The Court further finds that the record
overwhelmingly establishes Plaintdf entittement taDIB and/or S benefitswith an earlier
onset date than that selected by ALJ Lombardo.

IT IS THEREFORE RECOMMENDED THAT:

1. ALJ Lombardo’s selection of April 23, 2008 as Plaintiff's disability onset
date beREVERSED;

2. This matter beREMANDED to the Commissioner under the Fourth
Sentence of 42 U.S.C. 8§ 405(g) for an immediate award of DIB aB8&lor
benefitswith an onset date of February 8, 20a6d

3. This case b€LOSED.

January 92013 s/Michael J. Newman
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written
objections to the proposed findings and recommendations VAOWRTEEN days after being
served with this Report and Recommendation. Pursuant to Fed. R. Civ. P. 6(d), thissperiod i
extended t6SEVENTEEN days because this Report and Recommendation is being served by
one of the methods of service listed in Fed. R. Civ. P. 5(b)(2)(C), (D), (E), ,car(@)may be
extended further by the Court on timely motion for an extension. Such objectionsp&cfy
the portions of the Report and Recommendation objected to, and shall be accompanied by a
memorandum of law in support of the objections. If the Report and Recommendation is based in
whole or in part upon matters occurring of record at an oral hearing, the objectingipatty
promptly arrange for the transcription of the record, or such portions of it astedspaay agree
upon or the Magistrate Judge deems sufficient, unless the assigned Distget atherwise
directs. A party may respond to another garggbjections withiFOURTEEN days after being
served with a copy thereof. As is made clear above, this period is likextseded to
SEVENTEEN days if service of the objections is made pursuant to Fed. R. Civ. P. 5(b)(2)(C),
(D), (E), or (F). Failure to make objections in accordance with this procedureonfey rights
on appeal.See Thomas v. Ard74 U.S. 140, 1535 (1985);United States v. Walter638 F.2d

947, 949-50 (6th Cir. 1981).
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