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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

GERALD ANDERSON

Plaintiff, Case No0.3:12-CV-365
VS.
COMMISSIONER OF District Judge Walter H. Rice
SOCIAL SECURITY, Magistrate Judge Michael J. Newman
Defendant.

REPORT AND RECOMMENDATION * THAT: (1) THE ALJ 'S NON-DISABILITY
FINDING BE FOUND SUPPORTED BY SUBSTANTIAL EVIDENCE AND
AFFIRMED; AND (2) THIS CASE BE CLOSED

This is a Social Securitydisability benefits appe& brought pursuant to 42J.S.C.
§1383(c). Atissue is whether the Administrative Law Juddé.J") erred in finding Plaintif
not “disabled and therefore unentitled to Supplemental Security lec@i@SI'). This case is
before the Court upon Plainti#f Statement of Errors (doc. 6), the Commissiaglemorandum
in Opposition (doc. 9), Plaintif Reply (doc. 10), the administrative record, and the record as a

whole?

A. Procedural History
Plaintiff previouslyapplied for SSI in 1996, 2008nd 2004. Tr. 691, 26264, 32527,
53335, 60206. After thesethree applications wereeach administratively denied, Plaintiff

subsequently filed an application for SSI on May 13, 2008, asserting thas ledra under a

! Attached hereto is NOTICE to the parties regarding objestito this Report and
Recommendatian

% Hereafter, citations to the administrative record will refer only to thedrgngage number as
“Tr.” Additionally, Plaintiffs pertinent medical records have been adequately summarizki$ in
Statement of Errors and the administrative deciseedoc. 9 at Pagell32-33 and t. 30-36, and the
Courtwill not repeat them here. Where applicable, the Court will identify thécadezlidence relevant to
its decision.
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disability since June 21, 2007. Tr. 1028. Thisalleged onsetlate falls the day after the
most recent administrativéenial Id.

Following initial administrative denials of hi®urth application, Plaintiff received a
hearng beforeAdministrative Law Judge (“ALJ")Thomas McNichols on July 8, 2011. Tr.
135741405. ALJ McNichols issued a written decision in this caseugn2b, 2011 concluding
that Plaintiff was not disabled. Tr.-3®. Specifically, the ALJ Findingswvere as follows:

1. The claimant has not engaged in substantial gainful activity since May 13,
2008,the application date (20.E.R. § 416.97%t seq);

2. The claimant has the following severe impairments: chronic back pain;
asthma; depression/anxiety; history of antisocial personality disomdér; a
history of learning disorder (20.E.R. § 416.920(¢)

3. The claimant does not have an impairment or combination of impairments
that meets or medically equals one of the listed impairments in RORaR
404, Subpart P, Appendix 1 (20FCR. 88406.920(d), 416.925 and 416.926);

4. After careful consideration of the entire record, the [ALJ] finds that the
claimant has the residual functional capacigfC’] ¥ to perform light work
as defined in 20 C.F.R.§416.967(b) subject to the following limitations: no
climbing of ropes, ladders, or scdffs; no repetitive bending; no repetitive
twisting at the waist; no exposure to hazards, temperature extremes/humidity
or irritants; no exposure to the general public; must have the opportunity to
alternate sitting and standing at-@@nute intervals; n@womplex or detailed
instructions; only low stress jobs with no production quotas, only routine
work, and no exposure to hazards; only simple- ame two-step tasks
requiring little, if any, concentration; and only occasional contaith
coworkers and supésors!¥

® A claimants RFC is the most physical exertion a claimant can perform in the workpladte desp
his or her impairmes and any related symptoms, such as pain. 20 C.F.R. § 416.945(a)ass€hsment
is based on all relevant evidence in the record and the clagsramlity to meet the physical, mental,
sensory, and other requirements for work as described in 20 G.#18.94%b), (c), and (d).

* The Social Security AdministratioffSSA”) classifies jobs as sedentary, light, medium, heavy,
and very heavy 20 C.F.R. 816.%7. Light work “involves lifting no more than 20 pounds at a time with
frequent lifting or carrying of objects weighing up to 10 pounralsd “requires a good deal of walking or
standing, or. . . sitting most of the time with some pushing and pulling of arm or leg coiitiols§
416.%7(b). An individual who can perform light work is presumed also able to pededentary work.

Id.
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5. The claimant is unable to perform any past relevant work (ZARC
§ 416.965);

6. The claimant was born [in] 1962 and was 46 years old, which is defined as a
“younger individual age 189,” on the date the application was filedd(2
C.F.R.8§416.963);

7. The claimant has ‘dimited” education and is able to communicate in
English (20 CF.R. § 416.964);

8. Transferability of job skills is not material to the determination of disability
because using the Mediedbcational Ruls as a framework supports a
finding that the claimant isnot disabled, whether or not he has transferable
job skills (See SSR 821 and 20 F.R. Part 404, Subpart P, Appendix 2);

9. Considering his age, education, work experience, and residoetional
capacity, there are jobs that exist in significant numbers in the national
economy that the claimant can perform (20F.Q. 88 416.969 and
416.969(a)); [and]

10. The claimant has not been under a disability, as defined in the Social Security
Act, since May 13, 2008, the date the application was filed (ZORC §
416.920(Q)).

Tr. 30-37 (brackets and footnotes added).

Thereafter, the Appeals Council denied Plairgiffequest for review, making the AkJ
nondisability finding the final administrative decisiontbe Commissioner. Tr. 119; see Casey
v. Sety ofH.H.S, 987 F.2d 1230, 1233 (6th Cir. 1993)This timely appeal followed SeeCook
v. Comnr of Soc. Se¢480 F.3d 432435 (6th Cir. 2007).

B. Plaintiff’s Hearing Testimony

At the administrative hearing, Plaintiff testifieégfore he ALJ that has 49 years oldand
weighs220 pounds. Tr. 1360. Piff lives with his girlfiend Tr. 1362. Plaintiff testified

that he completethe tenth grades able to read and writeanddoesnot have a drivés license.

Tr. 136263. Helast worled as a dishwasher in 20b&fore quitting that positioTr. 1364.



Plaintiff testified that he cannot work due donumber of conditionsicluding inter alia,
backpain, arthriis, asthma, anxietydepressionand migraine headachesTr. 136669. Plaintiff
stated he has never received physical therapy or injections for hipdiackas never visited a pain
managemenbr orthopedicspecialist and is not currenl taking pain medications. Tr. 13G®H.
Plaintiff also testified that he experiences rapid mood swings l@wbmes irritated easily. Tr.
1368. He has not soght counseling for these issu@syr has he been hospitalized faratment of
psychological pgblems. Tr. 1369. He takes no medication for depressiomnxiety Id.

Plaintiff testifiedthat he interacts with his family memberand is able to concentrate on
tasks. Tr. 1378 He can cookwashdishes,do laundry, sweep, mop, and make bed$r. 1377
He canalsofeed, dress, and groom himselid. He enjoys gardeningnd occasionally watkin
his yardfor exercise. Tr. 1378. Plaintiff testifiedthat, on a typical day, he sleeps until noon,
watches television, ardbes general householdochs. Tr. 1373. Plaintiff estimatese canwalk
50 feetand lift up to 20 pounds. Tr. 1373,1375.

C. Vocational Expert's Testimony

Suman Srinivasan, \@cational expert‘iVE”), also testified at the hearing. Sttatedthat
Plaintiff’ s past relevant workvasas astock clerk (performed at the heavgemiskilled leve) and
dishwasher(performed at the medium, unskilled levelTr. 1395. The VE testified that she
“used the Southwest Ohio region” in making her assessnagk that the igion includes
Cincinnati, Dayton, and Springfield and thersunding counties. Tr. 1395. The ALJ asked the
VE a number of hypothetical questions premised on Plaintiff's abilityetopn light work with
the following restrictions: no climbing of ropelsdders, or scaffolds; no repetitive bending; no
repetitive twisting at the waist; no exposure to hazards, temperatoeenes/humidity, or irritants;

no exposure to the general public; and no complex or detailed instructionsl396198. The
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ALJ alsonoted in his hypotheticals that Plaintiff must have an opportunity to altrrsatteand
stand every 30 minutes; can only perform low stress jobs with no production,camdasimple
one or two-step tasks requiring little, if any, concentration; and oaly withstand occasional
contact with ceworkers and supervisorsid. In response, the VE testified that, despite these
limitations, Plaintiff can perform 10,000 medium, 10,000 light, and 3,500 segdswel jobs,i.e.,
a total of 23,500 jobs in thegional economy. Tr. 13980.

.

A. Standard of Review

The Courts inquiry on a Social Security appeal is to determine (1) whether thes ALJ
nondisability finding is supported by substantial evidence, and (2)hehd¢the ALJ employed the
correct legal criteria. 42 U.S.C. B83(c)(3) Bowenv. Comnir of Soc. Sec.478 F.3d 742,
74546 (6th Cir. 2007). In performing this review, the Court must consideetioegd as a whole.
Hephner v. Mathew$74 F.2d 359, 362 (6th Cir. 1978).

Substantial evidence issuch relevant evidence as a reasonable mind might accept as
adequate to support a conclusfionRichardson v. Perales}02 U.S. 389, 401 (1971). When
substantial evidence supports the A _denial of benefits, that finding must a#irmed, even if
substantial evidence also exists in the record upon which the ALJ cauéd found plaintiff
disabled. Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001). Thus, the ALJ Hagane of
choicé within which he can act without the feaircourt interferencé. Id. at 773.

The second judicial inquiry- reviewing the correctness of the AkJegal analysis- may
result in reversal even if the Als]decision is supported by substantial evidence in the record.
Rabbers v. Comm of Soc. $c, 582 F.3d 647, 651 (6th Cir. 2009). Thutg, decision of the

Commissioner will not be upheld where the SSA fails to follow its mgulations and where that
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error prejudices a claimant on the merits or deprives the claimant of a subsigimtia Bowen
478 F.3d at 746.

B. “Disability” Defined

To qualify for disability benefitsa claimant must be under‘disability’ as defied by the
Social Security Act. 42 U.S.@8.1382c(a)(3)(A). Narrowed to its statutory meaning;disability’
includes physical and/or mental impairments that are boikdically determinabfeand severe
enough to prevent a claimant from (1) performing his or her pasifjol2) engaging itsubstantial
gainful activity’ that is available in the regional or national economits.

Administrative regulations require a fagtep sequential evaluation for disability
determinations. 20 C.F.R. § 416.920. Although a dispositiginfynat any step ends the AkJ
review, Colvin v. Barnhart475 F.3d 727, 730 (6th Cir. 2007), the complete sequential review poses

five questions:

1. Has the claimant engaged in substantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?
3. Do the claimaris severe impairments, alone or in combination, meet or

equal the criteria of an impairment set forth in the Commissi®hésting
of Impairments (théListings’), 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimar RFC, can he or she perform his or her past
relevant work?

5. Assumingthe claimant can no longer perform his or her past relevant
work -- and also considering the claimantage, education, past work
experience, and RFE do significant numbers of other jobs exist in the
national economy which the claimant can perform?
20 C.F.R. 8§ 416.920(a)(4Miller v. Commr of Soc. Se¢ 181 F. Supp. 2d 816, 818 (S.D. Ohio
2001). A claimant bears the ultimate burden of establishing that he os stesabled” under the

Social Security Act’s definition. Key v. Comm’r of Soc. Sed09 F.3d 270, 274 (6th Cir. 1997)
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During the first four steps of the fiveep sequential analysis, the claimant thasburden of proof.
20 C.F.R. 8 41620. Should the claimant meet all requirements of the previous steps, & Step
the burden shifts to the Commissioner to establish that the claimans reteRFC to perform other
substantial gainful activity existing in the national econonmigey, 109 F.3d at 274.

M.

Plaintiff' s sole argument on peal is that the ALJ erreat Step Doy failing to satisfy*his
burden of proving that there are a significant number of jobs within thenaht@onomy that
[Plaintiff can] perfornT. Doc. 6 at PagelD 31.

Under the regulations, work exists in the national economy when it exists infitsigh
numbers either in the region where a Social Security claimant lives, or in setvemategions of
the country.” 20 C.F.R§ 416.966(a). As the regulation further makes clear, “[i]t does no¢maitt
whether . . . [w]ork exists in the immediate area in which you live . . pgific job vacancy exists
for you . . . or [yJou would be hired if you applied for work.Id. 88 4%6.966(a)(1), (a)(2), (a)(3).
“In order for a VE's testimony to constitute substantial evidence that aisggnihumber of jobs
exist, the hypothetical questions asked of the VE must accuratégyparclaimant’s physical and
mental impairments.” Cole v. Astrue 661 F.3d 931, 939 {6 Cir. 2011). In formulating the
hypothetical, the ALJ needs to incorporate only those limitatitbat he or she accepts as credible.
See Casey987 F.2d at 1235. A VE's response to a hypothetical questioadbatately portrays
the claimant’'s impairments constitutes substantial evidence for determiniethevior not a
disability exists. Pasco v. Comm’r of Soc. Se&37 F. Appx. 828, 845 {6 Cir. 2005) (citing

Varley v. Sec’y of H.H.S820 F.2d 777, 779 {6Cir. 1987)).



The Court must thus engage in two inquiries. First, were the hetmathquestions asked
here by the ALJ accurate? Second, if those hypotheticals were accurakte, k), in response,
identify a significant number of jobs in the nationalremoy?

The Court answers the first question in the affirmative. The ALJsthgpicals to the VE
incorporated all of the limitations the ALJ reasonably fouradiible and which were supported by
the evidence- namely those restrictions the ALJ reasonably included in Plaintiff's. RAT
139499. To that end, the Court notes that Plaintiff does noterig® the accuracy of the ALJ’s
RFC finding on appeal, and also that the ALJ’s hypotheticals incogubedit aspects of his RFC
finding. Seedoc. 6, PagelD 32, 37.

Next, the Court must inquire as to whether or not, at Step 5, the VE idemsigeificant
jobs in the national economy that Plaintiff can perform. Again, the Cowsweas in the
affirmative. At Step 5, the Commissioner looks to the jobihe national economy identified by
the VE. As the statute advises, ““work which exists in th@nal economy’ means work which
exists in significant numbers either in the region where such indiMigiaa or in several regions of
the country.” 42J).S.C. § 423(d)(2)(A).

Here, as noted, the VE identified 23,500 jobs in the regional economy thaiffPéan
perform. Tr. 13908. Such a large number of jobs satisfies the ALJ's burden at Steg 5 a
constitutes substantial evidence of whsability. Compare Nejat v. Comm’r of Soc. S&59 F.
Appx. 574, 579 (finding that 4,800 jobs in the national economy is a “significanber”);see also
Hall, 837 F.2d at 275 (finding that 1,3830800 jobs in the regional Dayton, Ohio economy is a
“significant number”).

In his Statement of Errors, Plaintiff argues the VE was somehow umneégarding the

number of jobs at issue. Doc. 6 at PagelD 31; tr. 1395. Having carefuttyveel the record,
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the Court disagrees. The VE clearly identified what caretit the regional economy, and also
clearly identified the 23,500 jobs at issue. Tr. 1985 Additionally, the Court notes that
Plaintiff's counsel had the opportunity to question the VE during the hearitigrify any points he
regarded as unclearindeed, Plaintiff's counsel questioned the VE extensively regarding other
factors, such as Plaintiff's ability towteract with a supervisor. Tr. 1403. Plaintiff's counsel
could have questioned the VE's testimony regarding the regional ecoawchyt pesented him
with confusion at the time of the hearingSee McClanahan v. Comm’r of Soc. Sé@4 F.3d 830,
837 (6h Cir. 2006) (“[Clounsel may not now complain because he failed to cross exghenvE]
when he had an opportunity to do so, just becaadeelieved that the [VE] had offered a favorable
opinion.”).
In conclusion, the ALJ’s naedisability finding is amply supported by the record as a whole.
The record reveals that Plaintiff took no medications, saw no speciadists,received no
extraordnary treatment for his various impairments. Tr. 18685 The ALJ's assessment is,
without question, based on substantial evidence.
V.
For the foregoing reasons, the Court finds Plaistidffssignment of erremmeritorious,
and further finds the AL3 nondisability determination supported by substantial evidence.
IT IS THEREFORE RECOMMENDED THAT:

1. The Commissionés nondisability finding be found supported by
substantial evidence, add~FIRMED ; and

2. This case b€ LOSED on the docket of this Court.

January 92014 s/Michael J.Newman
United States Magistrate Judge



NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file spewuifteen
objections to the proposed findings and recommendations VIHDWRTEEN days after being
served with this Report and Recommendation. Pursuant to Fé&lv.RP. 6(d), this period is
extended t6SEVENTEEN days because this Report and Recommendation is being served by
one of the methods of service listed in Fed. R. Civ. P. 5(b)(2j0D, (E), or (F), and may be
extended further by the Court on timely inaotfor an extension. Such objections shall specify
the portions of the Report and Recommendation objected to, and shall be acednyaa
memorandum of law in support of the objections. If the Report andrReendation is based
in whole or in part upo matters occurring of record at an oral hearing, the objecting $aatly
promptly arrange for the transcription of the record, or such portions odlit @arties may agree
upon or the Magistrate Judge deems sufficient, unless the assigned Digdiget otherwise
directs. A party may respond to another partgbjections withilFOURTEEN days after
being served with a copy thereof. As is made clear above, this period issékextended to
SEVENTEEN days if service of the objections is made purstaried. R. Civ. P. 5(b)(2)(C),
(D), (E), or (F). Failure to make objections in accordance with thigdtwe may forfeit rights
on appeal. See Thomas v. Ard74 U.S. 140, 1535 (1985);United States v. Walter638 F.2d

947, 94950 (6th Cir. 1981).
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