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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

DANA JONES
Plaintiff, Case Na.3:13CV-019
VS.
COMMISSIONER OF District JudgeWalter H.Rice
SOCIAL SECURITY, Magistrate Judge Michael J. Newman
Defendant.

REPORT AND RECOMMENDATION ! THAT: (1) THE ALJ 'S NON-DISABILITY
FINDING BE FOUND UNSUPPORTED BY SUBSTANTIAL EVIDENCE , AND
REVERSED; (2) THIS MATTER BE REMANDED TO THE COMMISSIONER UNDER
THE FOURTH SENTENCE OF 42 U.S.C.§ 405(g) FORPROCEEDINGS CONSISTENT
WITH THIS OPINION; AND (3) THIS CASE BE CLOSED

This is a Social Security disability benefits appeal. At issue is whether the
Administrative Law Judge“ALJ”) erred in finding Plaintiff not disabledand therefore
unentitled to Disability Insurance Benefits“DIB”) andor Supplemental Security Income
(“SSI).? This case is before the Court upon PlaftgifStatement of Errors ¢d. 9, the
Commissionés Memorandum in Opposition (doc. 14plaintiffs Reply (doc. 1p the
administrative recor@doc. 6),and the record as a whole.

l.
A. Procedural History
Plaintiff filed applications for DIB and&Sl in September2008, asserting a disability

onset date of July 302003 PagelD250-61 Plaintiff alleges disabilitydue to multiple

! Attached hereto isa NOTICE to the parties regarding objections to this Report and
Recommendation.

2 Hereafter, citations will be to the applicable DIB provisions with fubiedge of the
corresponding SSI statutes and regulations.

® Hereafter citations to the electronicalfjled administrative record will refer only to the PagelD
number. Additionally Plaintiff's pertinent medical records have bemlequately summarized in his
Statement of Eors and the administrative decisj@eedoc. 9 at PagelD 14727; PagelD48-52,and the
Court will not repeat them here. Where applicatile Court will identify the medical evidence relevant
to its decision.
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impairments includinginter alia, adult attention deficit hyperactivity disordetADHD").
PagelD293 Following initial administrative denials of his applicatid?laintiff receiveda
hearing before ALJ William B. Churchill on August®11. PagelD 697. OnSeptember 19
2011, the ALJ issued his written decisiofinding Plaintiff not disabled. PagelD 4.
Specifically, the ALJ s findings were as follows:

1. The claimant meets the insured status requirements of the Social Security
Act through [...];

2. The claimant has not engaged in substantial gainful activity since July 30
2003, the alleged onset date (20 C.F.R. § 404.253%&0);

3. The claimant has the following severe impairmentpjult [ADHD],
anxiety disorder and nacissistic personality disorde20 C.F.R.
§ 404.1520(c));

4. The claimant does not have an impairment or combination of impairments
that meets or medically equals one of the listed impairments inR& C
Part 404 Subpart P Appendix 1 (20 (F.R. 88 404.1520(d), 404.1525,
404.1526;

5. After careful consideration of the entire recdite undersigned finds that
the claimant has the residual functional capacitiRFC)]* to perform a
full range of work at all exertional levéfd but with the following
nonexertional limitations: the claimant can understaethember and
carry out complex tasks and maintain concentration for extended periods
but would require limited interaction with supervisaztsworkersand the

public;

6. The claimant is unable to perform apwst relevant work (20 C.F.R.
8§ 404.1565);

7. The claimant[. . ] is currently 50 years oldwhich is defined as an

individual closely approaching advanced age (20 C.F.R. § 404.1563);

* A claimants RFC is the most physical exertion a claimant can perform in the workplace despit
his or her impairments and any related symptosugh as pain. 20 C.F.R. 404.1545(a) The
assessment is based on all relevant evidence in the record and the Waaitityt to meet the physigal
mental sensoryand other requirements for woak described in 20 C.F.R. 88 404.1545(@),and (d).

®The Social Security Administrati classifies jobs as sedentary, light, medium, heavy, and very
heavy depending on the physical exertion requirements. 20 C.F.R. § 404.1567. In this caké, the A
found Plaintiff capable of performing all levels of work, regardlesssqfhysical requirements.



8. The claimant has at least a high school education and is able to
communicate in Englh (20 C.F.R. § 404.1564);

9. Transferability of job skills is not material to the determination of
disability because using the Medidabcational Rules [the Grid)] as a
framework supports a finding that the claimantnst disabled whether
or not the claimant has transferable job skibedSSR 8241 and 20
C.F.R. Part 404, Subpart P, Appendix 2);

10. Considering the claimars age educationwork experienceand [RFC]
there are jobs that exist in significant numbers in the national economy
that the claimant can perform (20 C.F.R. 88 404.1569, 404.1569(a)); [and]

11. The claimant has not been under a disabikty defined in the Social
Security Act from July 3Q 2003, through the date of this decision (20
C.F.R. 8 404.1520(Q)).

PagelD 10118 (citations omittedbrackets and footnotes added).

Thereafterthe Appeals Council denied Plaintdgfrequest for reviewnaking the ALJs
non-disability finding the final administrative decision of the Commissioner. Pageli2&5&e
Casey v. Ség of H.H.S, 987 F.2d 12301233 (6th Cir. 1993). Plaintiff then &t this timely
appeal.See Cook v. Comm’r of Soc. S&80 F.3d 432, 435 (6th Cir. 2007).

B. Hearing Testimony

At the time of the administrative hearinBlaintiff was fifty years old. PagelD 70.
Plaintiff testified that he has been unable to sustain work due tdyperactivity impulsivity,
and distractibility. PagelD 72. Plaintiff reported significant problems retaining employment.
PagelD 7374. He stated that hisunsatisfactory perfornmee has been [the] consistent reason
why I've been asked to leawdriven out and firedfrom most of the jobs. PagelD 74 Plaintiff
treatshis ADHD with medicationtherapy exerciseand diet.Id.

Plaintiff testified as to higorevious employment as a truck drivesales associate

landscaperand member of thA&rmed Forces PagelD 7279. When discussing his discharge

from the military Plaintiff described problems following rules and otherwistaying within the



box.” PageD 75. Plaintiff also testified as to difficultinteracting with ceworkers and authority
figures in the workplace. PagelD 79.

Plaintiff testified that henakesinappropriate remarks in the workplace. PagelD dg&.
testified that“when somebody comes up with a subject . . . [like] government and relidjlan
to join in on thoseand sometimes | get to a point where all of a sudden somabbding
passionate instead of reasonaald their passion is angry at thdd. He reported creating such
conflicts with ceworkers and strangeadike. 1d.

Plaintiff furthertestified that his distractibility consistently causes him to make mistakes
bothat homeandin the workplace. PagelD 78. He reported being unable terstachd societal
norms,and feeling isolated and alone due to those feelings. PagelD 81. Plaintiédesiidi he
occasionallyexperiences suicidal thoughts. PagelD 80.

C. Vocational Expert

Vocational Expert“VE”") Calvin Turneralso testified athe hearing. The ALJ asked the
VE a series of hypothetical questions regardphntiff’s vocational profile. The ALJ initially
described a hypothetical individual with the following limitatioristo physcal exertional
limitations . . . the person can adequately concentrate for extended periods of dimresra
limited contact with coworkers, public, or supervisors; can perform a complex taageéID 90.
The VE testified that such a person would be able to perform Plamndkt relevant work as a
tractor trailer driver. PagelD 91. Acknowledging that Plaintiff testifred wasunable to
perform this positionthe ALJ inquired as to other available employment for such a hypothetical
person.ld. The VE identified approximately 3200 other positions he believed the hypothetical
individual would be capable of performing in the regional economy. PagelD 92.

The ALJ then added a limitation based on PlairgiKDHD, stating:



[Y]ou've heard testimy from the applicant that he has this difficulty focusing

his attention . . . . [He] would want to move from one station to andthene

task to another. If we assume that the person would have to engage in this
behavior,would these behaviors prevehe person from . . . maintaining [these]
positions?

PagelD 92 The VE responded that sulamitations would precludan individualfrom engaging

in even simplistic work.ld. The VE opined that such a person would have ttaltentive for
eight hoursof work” and would havétask condition standards that [they would] have to abide
by.” Id. The VE found that such a person could not maintain employnieknt.

.
A. Standard of Review

The Courts inquiry on a Social Security appeal is to determine (1) whether th'es ALJ
non-disability finding is supported by substantial eviderared (2) whether the ALJ employed
the correct legal criteria. 42 U.S.C. § 405@9wen v. Cominof Soc. Se¢478 F.3d 742745-

46 (6th Cir. 2007). In performing this fiew, the Court must consider the record as a whole.
Hephner v. Mathew$74 F.2d 359, 362 (6th Cir. 1978).

Substantial evidence issuch relevant evidence as a reasonable mind might accept as
adequate to support a conclusioRichardson v. Perales402 U.S. 389 401 (1971). When
substantial evidence supports the A._denial of benefitghat finding must be affirmeaven if
substantial evidence also exists in the record upon which the ALJ could have found plaintiff
disabled. Buxton v. Halter246 F.2l 762 772 (6th Cir. 2001). Thughe Commissionehas a
“ zone of choicewithin whichthe Commissionetan act without the fear of court interfererice.

Id. at 773.

The second judicial inquiry- reviewing the correctness of the AkJegal analysis-

may result in reversal even if the AkJdecision is supported by substantial evidence in the

record.Rabbers v. Commof Soc. Se¢582 F.3d 647651 (6th Cir. 2009). Thus$a decision of



the Commissioner will not be upheld where the SSA fails tovolts own regulations and
where that error prejudices a claimant on the merits or deprives the claimant dtansalb
right.” Bowen 478 F.3d at 746.

B. “Disability” Defined

To be eligible for disability benefits, a claimant must be under a “disdlagydefined
by the Social Security Act. 42 U.S.C. §8 423(d)(1)(A). Narrowed to its statutorgimgea
“disability” includes physical and/or mental impairments that are both “medicatérrdinable”
and severe enough to prevent a claimant from (1) performing his or her past job and (Rpgengag
in “substantial gainful activity” that is available in the regional or national en@w Id.

Administrative regulations require a fhstep sequential evaluation for disability
determinations. 20 C.F.R. § 404.1520(a)(4). Although a dispositive finding at any stepe=nds
ALJ’s review,see Colvin v. Barnhard75 F.3d 727, 730 (6th Cir. 2007), the complete sequential

review poses five questions:

1. Has the claimant engaged in substantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?
3. Do the claimant’s severe impairments, alone or in combination, meet or

equal the criteria of an impairment set forth in the Commissioner’s Listing
of Impairments (the “Listings”), 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant's RFC, can he or she perform his or her past
relevant work?
5. Assuming the claimant can no longer perform his or her past relevant

work -- and also considering the claimant’s age, education, past work
experience, and RF& do significant numbers of other jobs exist in the
national economy which the claimant can perform?
20 C.F.R. § 404.1520(a)(43ee also Miller v. Comm’r of Soc. Set81 F. Supp. 2d 816, 818
(S.D. Ohio 2001). A claimant bears the ultimate burden of establishing that he or she is

“disabled” under the Social Security Act’s definitiodey v. Comm’r of Soc. Sed09 F.3d 270,



274 (6th Cir. 1997) During the first four steps of the fixeep sequential analysitie claimant
has the burden of proof. 42 U.S.C. § 423(d)(2); 20 C.F.R. 8§ 404.1520. Should the claimant meet
all requirements of the previous steps, at Step 5 the burden shifts to the domeniss
establish that the claimant retains the RFC to perfattmer substantial gainful activity existing
in the national economyKey, 109 F.3d at 274.
.

On appealPlaintiff challengesas unsupported by substantial evidenke,ALJs RFC
finding -- specifically, the ALJ's determinatiothat Plaintiff can“‘understandyememberand
carry out complex tasks and maintain concentration for extended p&tiddsc. 9 at PagelD
1478. At Step5, the Commissioner has the burden of showing the claimaritth@wocational
qualifications to perform specific joisHoward v. Comnr of Soc. Se¢276 F.3d 235238 (6th
Cir. 2002). The Commissionés Step5 determination must be supported by substantial
evidence. Id. “This kind of substantial evidence may be produced through reliance on the
testimony of a [VE]in response to a hypothetical questibat only if the question accurately
portrays [the claimaihd] individual phygical and mental impairments|id. (internal quotatios
omitted). The Court finds the AL3 Step5 analysis unsupported by substantial evidence
because the ALJ’s hypothetical questions to the-V&nd resulting RFG- did not accurately
reflect Plaintiff's mental impairments. PagelD-9P.

BecauseALJs are not qualified to interpret raw medicalajanRFC determination must
be supported bthe medical opinionsf record. Mitsoff v. Comrir of Soc. Se¢940 F.Supp. 2d

693, 702 (S.D. Ohio Jan.24, 2013)(Rice, J, Newman, M.). Here although the ALJ

® To that end, Plaintiff contends the ALJ did not satikfy shiftingburden at Step,%nd failed to
demonstrate that there are a significant number of jobs tharhperform. 20 C.F.R. § 404.1520(a)(4).
Because the Court finds fault with the RFC asked of the 9éE, infra this case merits reversal and
remand on that basis and the Court need not inquire further into the number of itifisddey the VE--
as that number was premised on an inaccurate RFC (and thus inaccurate hypotiesticels).
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acknowledged several medical opinions concerning Plastiffental functional abilitieshe
declinedto fully adopt any one of those opinioims his RFC finding Every medical source
(treating examining and consultative)for exampleyeported that Plaintiff suffedsom ADHD.
However the ALJ improperly formlated Plaintiffs RFC based on a selective incorporation of
only thoseportions of the medical opinions which supportesi RFC-- thereby excluding from
the RFC any limitationassociated with aimability to maintainattention See Howard276 F.3d
at 24041 (finding the ALJs decisionunsupportedoy substantial evidenceecausehe RFC
selectivelyincluded only the portions of a medical sousceeport which suggested tbiaimant
was @pable of working). The ALJ may not pick and choeg¢ghout a good medical or other
reason for doing so, those limited aspects of the record that he or she chodsessjedting
other aspects of the record without an identifiable basis for doing so. Such ansamalys
occurred here at Step 5, means the ALJ’s analysis is unsupported by substatdrateaviln
such a case, reversal is meritétcordWhite v.Comm’rof SocSec, 312 F. App’'x 779, 789-90
(6th Cir. 2009) (finding reveible error where the ALJ relied aime VE's response to a
hypothetical question based onRRC which did not accurately portrélye claimants physical
and mental impairments

In an attempt to satisfy his Step 5 burden, Ahd indicated that he gaveonsiderable
weight to the impressicoh of Vicki Casterline, Ph.D., a state psychologist who reviewed
Plaintiff's medical records, but neither examined Plaintiff nor treated RiagelD 50.The ALJ
found Dr. Casterline’s opiniotconsistent with the obptive evidence as a whdlePagelD 50
51. In doing so, the ALJ did not credit the opinions of any of Plaintiff's treaterselP&f)-54.
Dr. Casterlinegeneratech mental RFC assessment based on her review of Plaintifdical

records. PagelD 6663. She reported thatPlaintiff suffered from ADHD, anxiety and



narcissistic personality disordeRagelD665-71 Shefound Plaintiffs statements regarding his
impairments“credible’” 1d. Regarding Plaintifs RFC she determinedPlaintiff “retainsthe
capacity to learn and perform simplepetitive tasks in a nepublic, routine,predictable
environment without strict production standards. He should be able to work independently
without close over-theshoulder supervision. He should have onlcasional superficial
contact with others. Id. Dr. Casterline’sanalysis was affirmed by secondecordreviewing
psychologistDavid Dietz Ph.D., in March 2009. PagelD 743.

Althoughthe ALJstated he gavBr. Casterlings assessmefitonsiderableneight” his
RFC determination does not take into account many of the limitations set fbsthapinion--
most significantly Plaintiff's impairments associated withis ADHD. PagelD 50. Dr.
Casterline determinedior example, that Plaintiff wdsnited to“simple repetitive taskghat are
“routine” and ‘predictableé’ PagelD 663.Instead the ALJ’s RFC determination finds Plaintiff
capable of performing any warkvith the ability to*carry out complex tasks and maintain
concentration for extendgueriods.” PagelD 49.The ALJs decisionoffers no rationale as to
why headopted somémitations offered by Dr. Casterlinend overlookedthers. PagelD 51.
While an ALJ does not have an obligan to include all limitations of record in a hypotheljca
the ALJ does hava duty to explain why certailmitations are excluded, and other limitations
are incorporated into the RFCPhipps v. Comm’r of Soc. SedNo. 3:11CV-51, 2011 WL
6076334, at *6 (S.D. Ohio Dec. 6, 2011) (Black, J.) (finding an “ALJ must consider all the
record evidence and cannot ‘pick and choose’ only the evidence that supports his pogition”).
this case, the ALimpermissiblyselected the portions of Dr. Casterline’s opinion that supported

his RFC finding and discarded othetd.



Given that theALJ’s RFC did not accurately portray Plaifisffmental impairmentghe
VE’s testimony in responspremised on such RE@oes not provide substantial evidence that
Plaintiff can perform other work As such, the ALJ has failed to satisfy the burden at Step 5.
See Simpson v. Comm’r of Soc. S844 F. App’x 181, 192 (& Cir. 2009) (finding the ALJ
erred in failing to incorporate the claimant’s demonstrated mental impairments infi-@je
His decision is not supported by sténtial evidenceand merits reversal

V.
IT IS THEREFORE RECOMMENDED THAT:

1. The ALJ’s nondisability finding be found unsupported by substantial
evidence andREVERSED;

2. This matter beREMANDED to the Commissioneunder the Fourth
Sentence of 42J.S.C. § 405(g)n order for the ALJ to hold another
administrative hearing, and determine anew Plaintiffs RFC and disability
statusand

3. This case b€LOSED.

January30, 2013 s/ Michael J. Newman
United States Magistrate Judge

-10-



NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(lgny party may serve and file specifiwritten
objections to the proposed findings and recommendations VAOWRTEEN days after being
served with this Report and Recommendation. Pursuant to Fed. R. Civ. ,Rhig(@griod is
extended t&SEVENTEEN days because this Report and Recommendation is being served by
one of the methods of service listed in Fed. R. Civ. P. 5(b)(2003) (E), or (F), and may be
extended further by the Court on timely motion for an extension. Such objectionspsuaiy
the portions of the Report and Recommendation objectedntb shall be accompanied by a
memorandum of law in support of the objections. If the Report and Recommendation is based in
whole or in part upon matters occurring of record at an oral hedhagbjecting party shall
promptly arrange for the transcription of the recardsuch portions of it as all parties may agree
upon or the Magistratdudge deems sufficientinless the assigned District Judge otherwise
directs. A party may respond to another garggbjections withiFOURTEEN days after being
served with a copy thereof. As is made clear aptive period is likewise extended to
SEVENTEEN days if service of the objections is made pursuant to Fed. R. Civ. P. 5(b)(2)(C)
(D), (E), or (F). Failure to make objections in accordance with this procedure may figifiest
on appeal.See Thomas v. Arda74 U.S. 14015355 (1985);United St&es v. Walters638 F.2d

947, 949-50 (6th Cir. 1981).
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