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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

KELLY KEARNEY,

Plaintiff, Case No.: 3:13v-021
VS.
COMMISSIONER OF District Judge Thomas M. Rose
SOCIAL SECURITY, Magistrate Judge Michael J. Newman
Defendant

REPORT AND RECOMMENDATION ! THAT: (1) THE ALJ 'S
NON-DISABILITY FINDING BE FOUND SUPPORTED BY SUBSTANTIAL
EVIDENCE, AND AFFIRMED; AND (2) THIS CASE BE CLOSED

This is a Social Security disability benefigpe& At issue is whetheéhe Administrative
Law Judge (“ALJ”) erred in finding Plaintiffiot disabledand therefore unentitled to Disability
Insurance Benefits (“DIB”). This case is before the Court upon PlairgifStatement of Errors
(doc. 8), the CommissiorisrMemorandum in Opposition (doc. 12), PlaingfReply (doc. 13),
the administrative record (dob), and the record as a whéleOn appeal, Plaintiff argueseh
ALJ erredby failing ta (1) adopt the findings of the previous Alaind(2) follow the Appeals
Council’s Remand @ler. Doc. 8 atPagelD 1301. For theeasons that follow, the Court finds

Plaintiff's arguments unavailing.

! Attached hereto is a NOTICE to the parties regarding objestito this Report and
Recommendation.

% Hereafter, citations to the electronicaliled administrative record will refer only to the
PagelD number. Additionally, Plaintiff's pertinent medical records have beeuagéy summarized in
her Statement of Eors and the administrative decisiseedoc. 8 at PagelD 1307-09; PagelD 43-45, and
the Court will not repeat them here. Where applicable, the Court wiltiiglghe medical evidence
relevant to its decision.
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l.

A. Plaintiff 's 2003 and 200 DIB Application's

The detailedprocedural history of this cage important to its outcome anaarrants
repeating. Following an ankle injury, Plaintiffiled an applicatiorfor DIB on April 15, 2003
alleging a disability onset date of March 10, 20@&gelD 31719. This application wadenied
on June 26, 2003, and Plaintiff did megjuest reconsideratioffagelD389.

Plaintiff filed a secondapplicationfor DIB on June 8, 2007 PagelD 248&2. She
assertedthat shehad been undr a disabilitysince Januard8, 2001 owing to a right foot
impairment, ankle injury and recent cancer diagnasidd. Following initial administrative
denials ofthis application, Plaintiff received a hearing beféde] Janice Bruning on January 20,
2010. PagelD 61-83.

Two days pior to the hearing, Plaintiff counsel submitted a phearing mem@andum
requesting “that the previous applicatiaiecided on June 28003]be reopened pursuant to 20
C.F.R. 88404.988 and 404.989 based on reewd material evidence related to [Plaingffankle
injury that was not considered in the initial deniaPagelD 3891. 20 C.F.R. § 404.988(b)
provides, in relevant part, thatdssability determination may be “reopened within four years of
the date bthe notice of the initial determination if we find good cause, as defined in § 404.989,
to reopen the case.” Good cause for reopening a case exists if: “(1) new and matienmale is
furnished; (2) a clerical error in the computation or recomputatidrenefits was made; or (3)
the evidence that was considered in making the determination or decision clearlyoshibsvs
face that an error was made.” 20 C.F.R. § 404.98%0a) April 8, 2010, ALJ Bruning issued a

partially favorable decisiorfjnding that Plaintiff wasentitled to a closed period of disability
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benefits, fromJanuary 18, 2001 through October 31, 2005, but not thereafigdDPL04-17. In
her decisionALJ Bruning did not address whether or not there was “gande’’ to reopen the
2003 denial.ld.

B. Appeals CouncilProceedings

In April 2010, the Office of Central Operations issued a memorandum to the Office of
Disability Adjudication and Review. PagelD 188. This memorandum informed the
Commissioner that the closed period of benefits awarded in ALJ Bisrdegision could not be
paid to Plaintiff. Id. The Office of Central Operations advised titatreview of the case
indicated that the prior claim (filed in April 2003) was denied, and no appeaha@ds PagelD
185. As such, the Office determined that “it does not appear that reopening of the datermina
is possible based on Adnistrative Finality . . . . $ice an application was not filed less than
twelve months from the ending date of the period of disability, nefiie are payable.ld. The
Office, therefore, suggested to the Commissioner that ALJ Brisdegisiori be reopened” and
the Commissioner deny Plaintiff the award of benefids.

Thisissuereached the Appeals Qaeil, whichadvised Plaintiff thattiintended to reopen
her case anckview ALJ Bruning'’s partially favorable decision based on information provided by
the Office of Central Operations. Pd@e 184-85 On July 9, 2010, the Appeals Council
rendered its decisiofinding thatbecauséPlaintiff’s request for reopening was not considered in
ALJ Brunings decision due processlictated that the&ecisionshould bevacated andemanded
for further analysis PagelD 130. The Appeals Council did afftrm ALJ Brunings decisionn

whole or in part. PagelD 1281. As theAppeals Councilvas “not in possession gPlaintiff's]



prior file,” it was thereforé‘’unable to determine whether there is new and material evidence to
support good cause reopening of the initial determination in the clagmziot claim.” 1d.
Upon remanda newALJ wasassigned to the case andtructedto:
Obtain the claimanhs prior file, and review the prior file and current fie
determine whether good cause exists to reopen the initial [June 2003]
determination madeon the claimarits prior application and allow the
establishment of a closed perioddi$ability and payment of disability insurance
benefits. If good cause is showm reopen the initial determination on the prior
claim, and a closed period disability is awarded extending the claimantiate
last insured, the Administrative Law Judge will consider whether the evidence
supportsa secongberiod of disability as alleged.
Id. Aside from reviewing the prior file, thassignedALJ was tasked with taking fg further
action needed to complete the administrative ret@md directedto “issue a new decision”
regarding Plaintiffs claim. PagelD 131.
C. ALJ Redmond's Decision Rrsuant to the RemandOrder
Pursuant to theAppeals Councis Remand @ler, ALJ David Redmond (“ALJ
Redmond”or “the ALJ") held an administrativehearing on August 3, 2011. PagelD-B3D.
ALJ Redmond issued aritten decisionon September 22, 2011 PagelD 4150. Having
reviewedthe recordin its entirety the ALJ foundPlaintiff not disabledprior to her date last
insured. PagelD 49. ALJ Redmond did not specifically address whether or not Plaintiff had
presented “gooatausé for reopening the June 2003 decision, mdtead,found that Plaintiff

had not been disabled at any time prior to December 31, 2005, the date her insured status

expired® SeePagelD 4251. Because this finding would not allow Plaintiff to receive DIB,

® Because DIB coverage is premised on #eency of work, disability coverage is titmited.
It ends with the “date last insured.” 20 C.F.R. § 404.101(a). This meansdividuals who seek DIB
must establish that their disabling condition began on or before the last day theynsveesl ibr
disability purposes.ld. 8 404.131. If disability is not established prior to the date last insured, then the
individual is not eligible for DIB paymentdd.
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even if she became disabled after her date last insured, ALJ Redmond did notr oeseiztand
period of disability. PagelD 49. Specifically, the ALJ’s findings were as fatlow

1. The claimant last met the insured status requirements of the Social
Security Act on December 31, 2005;

2. The claimant did not engage in substantial gainful activity during the
period from her alleged onset date of January 18, 2001, through her date
last insured of December 31, 2005 (20 C.F.R. § 404.¥5&kEq);

3. Through the date last insured, the claimant had the following severe
impairments: degenerative joint diseaseha tervical spine, residuals of
surgery to the right foot, and residuals of fracture and ORIF of the right
ankle (20 C.F.R. 8§ 404.1520(c));

4. Through the date last insured, the claimant did not have an impairment or
combination of impairments that met medically equaled the severity of
one of the listed impairments in20 CFR Part 404, Subpart P, Appendix 1
(20 C.F.R. 88 404.1520(d), 404.1525 and 404.1526);

5. After careful consideration of the entire record, the [ALJ] finds that,
through the date last insured, the claimant had the residual functional
capacity [(“RFC")}" to perform sedentary work as defined in 20 C.F.R.

8§ 404.1567(a) except that she was limited to performing simple tasks
featuring a minimal degree of personal contact in the work@adeno
production quotas’

6. Through the date last insured, the claimant was unable to perform any past
relevant work (20 C.F.R. § 404.1565);,

7. The claimant was born on December 3, 1960, and was 45 years old, which
defined her as a younger indivaluage 4%49, on the date last insured (20
C.F.R. 8 404.1563);

* A claimant’s RFC is the most physical exertion a claimant can perform in thelaoekdespite
his or her impairments and any related symptoms, such as pain. 20€4BAR1545(a). The assessment
is based on all relevant evidence in the record and the claimant’s ability to megdtyical, mental,
sensory, and other requirements for work as described in 20 C.F.R. 88 404.1545(b), (c), and (d).

® The Social Security Administration classifies jobs as sedentary, light, meaawvy, and very
heavy depending on the physical exertion requirements. 20 C.F.R. § 404.1567. Sedentary wetk invol
lifting no more than 10 pounds at a time and occasionally lifting or cargyinges like docket files,
ledgers, and small tools. Although a sedentary job is defined as one whickesegdting, a certain
amount of walking and standing is often neaegsn carrying out job duties. Jobs are sedentary if
walking and standing are required occasionally ahdratedentary criteria are met. 8 404.1567(a).
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8. The claimant has at least a high school education and is able to
communicate in English (20 C.F.R. § 404.1564);

9. Transferability of job skills is not material to the determination of
disability because using the Medidabcational Rules [(“the Grid")] as a
framework supports a finding that the claimant is “not disabled,” whether
or not the claimant has transferable job skiledSSR 8241 and 20 CFR
Part 404, Subpart P, Appendix 2);

10. Through the dated last insured, considering the claimant’s age, education,
work experience, and [RFC], there were jobs that existed in significant
numbers in the national economy that the claimant could have performed
(20 C.F.R. 88 404.1569 and 4086B(a));

11. The claimant was not under a disability, as defined in the Social Security
Act, at any time from January 18, 2001, the alleged onset date, through
December 31, 2005, the date last insured (20 C.F.R. § 404.1520(Q)).

PagelD 4349.

Thereafer, the Appeals Council denigdlaintiffs request for review, stating: He
Appeals Council notes the representasvieequest that the [ALJ] consider whether good cause
exists to reopen the June 2003 initial determination denying the claimanttheh&divever,
because the [AL3] decision is unfavorable to the claimant, reopening of that determination is a
moot point.” PagelD 33. The Appeals Courxitefusal to review the decision madéeJ
Redmond’s nordisability finding the final administrative diston of the Commissioner. PagelD
32-35;see Casey v. SgcofH.H.S, 987 F.2d 1230, 1233 (6th Cir. 1993). Plaintiff then filed this
timely appeal Cook v. Comm’r of Soc. Se480 F.3d 432, 435 (6th Cir. 2007).

Il.

Based upon this procedural historylaintiff, by and through counselaises two

procedural errors on appeal. First, Plaintifgues that ALJ Redmond was obligated to adopt



ALJ Brunings RFC finding pursuant to Acquiescence Ruling (“AR”) 986) and the Sixth
Circuit's decision iDrummadv. Comm’r of Soc. Secd 36 F.3d 83{6th Cir. 1997). Second,
Plaintiff argueshat ALJ Redmond failed to follow thAppeals Counci’'sRemand @der when
issuing his decisionThese arguments are addressed in turn.

A. AR 984(6) andDrummond

AR 98-4@), issued by the Commissioner following the Sixth Citsuituling
in Drummongd mandates thaan ALJ mustadopt a prior assessment of a clairaiRFCfrom a
“final decision by an [ALJJor the Appeals Council,” absent new and additional enad or
changd circumstancesAR 98-4(6), 1998 WL 283902, at *3Contrary to Plaintiffs reasoning,
Drummondappliesonly to final decisions issued by the Commissioa@ddoes not apply when
decisions have yet to become administratively firsée Wireman v. Comnof Soc. Se¢60 F.
App’'x 570, 570 (6th Cir. 2003h6lding that Drummondapplies to final decisions arlding
that“[t]he only final decision in this case is the . . . decision which is now before this. Callir
other decisions relevant to [plairitg claim] never became final as they were vacated pursuant to
remand][] for further proceedins An ALJ’'s decision on the merits of a disability application
does not become final and binding if the Appeals Council vacates that decision andsé¢he
matter for further proceedingsld.; see Duda v. S&g of H.H.S, 834 F.2d 554555 (6th Cir.
1987) concluding thah Remand @ler is not a final decision by the Commissionsge also
Anderson v. AstryeNo. 2:07ev-140, 2009 WL 32935, at *3 (E.D. Tenn. Jan. 6, 2009) (citing
Wiremanfor the proposition that prior decisionvacated by théAppeals Councjl does not

constitute a finatlecision binding on the subsequéit] underDrummond.



In this case, the Appeals Coungdcated ALJ Bruning's decmn andremanded the
matterfor reconsideration of the evidence and issuance of a new decision. PageéD TP
Appeals Council hache discretion “to state in its [R]Jemand [@&r that it concurs with specific
findings and conclusions, or agrees gattgmwith portions of the decisional analysis [undertaken
by ALJ Bruning].” Social Security Hearings, Appeals, and Litigation Law MarftidALLEX")

8 1-3-7-1 (2005)(advising that “[i]f the ALJs decision is partially favorable and the Council
agrees witlthe favorable conclusion on entitlement but not the entire decision, the Council will
issue a combined Affirmation/Rem&®rder”). The Appeals Counahose not to exercise such
discretion, and instead found that ALJ Redmond should revisit the caseisand a new
decision.” RgelD 131. As a result of the Appeals Council’s Order vacating and remanding the
matter, neither ALJ Brunirig decisionnor any of the findings contained therdiecame “final”

and binding on ALJ Redmonplursuant toDrummond See Williams v. AstryeNo. 3:10cv-

2354, 2012 WL 892544, at *6 (S.D. Ohvar. 14, 2012)finding thatDrummonddid not apply,

as it is “axiomatic that a decision vacated by the Appeals Council heessnodicataeffect”).

As such, Plaintiffs first asggnment of error is without merit.

B. The Appeals Council’'s Remand Order

Plaintiff next contends that ALJ Redmondmmitted reversible error when Feled to
follow the mandate of the Appeals CourelRemand Order.

There is disagreement amongst Fed€lrtsas to whether an ALS failure to followan
Appeals Council directive may serve as independent grouador reversal absent other error.
Compare Miller v. Barnhartl75 F. App’x 952, 956 (fbCir. 2006) (holding that because “the

Appeals Councifound [] the ALJ complied with its [R]lemand [O]rder . . . [i]t is appropriate t
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examine the Commissioner’s final decision under our usual standards, rathesdirsing on
conformance with particular terms of the [R]lemand [O]rdeBipwn v. Comm’r of &. Seg.

No. 1:08€v-183, 2009 WL 465708, at *5 (W.D. Mich. Feb. 24, 2009) (finding plaintiff's appeal
based upon the Appeals Council’'s Remandi€) “inappropriate, because it seeks to have [the]
court review an internal agency mattem)ith Huddleston v. Astrye826 F. Supp. 2d 942, 954-55
(S.D. W.Va. 2011) (citing conflicting case law, but ultimately holding that “an’Alfdilure to
follow the directives of [aJR]emand [Oider issued by the Appeals Council constitutes legal
error” that may necessaitie remand)Salvati v. Astrue2010 WL 546490 (E.D. Tenn. Feb. 10,
2010) (finding an ALJ’s failure to follow the dictates of the Appeals Councilledte Order is

an error necessitating remand)he Sixth Circuit has not yet had the opportunity to addhes

issue For purposes dhis analysis, the Court assumes, without deciding, that such error may
serve asn independent ground for reversal, and the Court thus has jurisdiction to consider this
guestion.

Assuming such, the undersigned is satisttet ALJ Redmond met the dutives of the
Appeals Council BmandOrder® As noted above, theppeals Council vacated ALJ Bruning’s
decision, and directed ALJ Redmond to “take any further action needed to complete the
administrative record and issue a new decision.” PagelD 131. On remand, the Appeals Council
required ALJ Redmond (Ip obtain Plaintiffs file, and reviewt to determine whether good
cause existed to reopen the initial (June 2003) determination and allow the lasiailiofa

closed pdod of disability;and (2) if good cause was shotnreopen the initial determination

® Notably, as discussed above, the Appeals Council chose to deny Plaintiff's requesiew
of ALJ Redmond’s decision, and adopted his findings as its final decision. PagelD 32-35.
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on the prior claim, and a closed period of disability awarded, ALJ Redmond was to review
whether or not a second period of disability was warranted. PagelD 130.

Examination of the record and tla@ministrative decision reveal that ALJ Redmond did
not commit procedural error in responding to the Appeals Coancdmand directives.
Although ALJ Redmonddid not conduct a specific “good cause” analysesgonsidered théull
record, including all evidence relating to Plaingffcondition from her alleged onset date
January 18, 2004 forward. PagelD 41. In doing sAl.J Redmond’s review of the record in its
entirety, including the portions relating to the previduse 2003 decisioessentially functioned
as a constructive reopening of the June 2003 determinafitis was the equivalent of any
substantive reviewALJ Redmond would have made in an affirmative finding tlgmiod cause
existed to reopen the recor@ee20 C.F.R. § 404.988. As such, ALJ Redmdettt “Because
the claimant is found not disabled through the date last insured, there is no longer an issue
concerning the possible reopening of a prior adverse determinaagélD 49. A reopening of
the prior decision was only required had ALJ Redmond determined that Plairgi#ntided to
an award of a closed period of benefits. PagelD 130. Finding that she was not so entitled, ALJ
Redmond correctly concluded thegopening the 2003 decision wasnecessarySee20 C.F.R.

8 404.977(b) (“On remand, an ALJ shall take any action that was ordered by the Appeals
Council, and may also take any additional action that is not inconsistent with thenjdRema
Order]”).

Moreover, ALJ Redmondeed not have detainedwhether or not Plaintiff was entitled

to a second period of disabilityenefitsbecause he found that the evidence did not support a

closed period of disability in connection with a much broader period than that covered by
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Plaintiff' s initial appliation PagelD 49 ALJ Redmond was only to consrdesecond period of
benefitsif he found a closed period of disability should be awarded, ¢ltending Plaintiffs
date last insuredPagelD 130. Having fourttiat Plaintiff was not disabled at anyripel from
January 18, 2001 through her date last insured, ALJ Redmeasbnablydid not need to
consider a second period of disability benefifdhis determination isiot inconsistentith the
Appeals Council's Remand €@ler, which provided that if “a clesed period of disability is
awarded extending the claimant’s date last insured, the [ALJ] will @engihether the evidence
supports a second period of disability as allegeltl. In sum, it was reasonable for him to
review the record in this mannerFinding that aclosed period of disability benefits was not
appropriate, ALJ Redmond rightfully did not consider a second period of benefits beginning in
2007. PagelD 46.

.

The Court next turns to the merits of ALJ Redmond’s-disability analysis. To the
extentPlaintiff makes a generalssertion- that the ALJ’s nordisability finding is unsuported
by substantial evidence that argumenis without merit. The Court’s inquiry on a Social
Security appeal is to determine (1) whether the ALJ's-dieability finding is supported by
substantial evidence, and (2) whether the ALJ employed the correct legah.criggiU.S.C.

8 405(g);Bowenv. Comm’r of Soc. Sec478 F.3d 742, 7486 (6th Cir. 2007). In performing
this review, the Court must consider the record as a whédphner v. Mathew$74 F.2d 359,
362 (6th Cir. 1978). Substantial evidence is “such relevant evidence as a reasonablgyhtind mi
accept as adequate to support a conclusieichardson v. Perale<l02 U.S. 389, 401 (1971)

When substantial evidence supports the ALJ’'s denial of benefits, that finding maf§itrbed,
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even if substantial evidence also exists in the record upon which the ALJ could have found
Plaintiff disabled. Buxton v. Halter 246 F.3d 762, 772 (6th C2001). Thus, there is a “zone

of choice’ within which the Commissioner can act without the fear of coentfénénce.” Id. at

773. Having reviewed the record in its entirety, the Court finds ALJ Redmond'slisability
determination is supported by substantial evidence.

Plaintiff has a historpf a right foot impairment PagelD 43.Sheunderwent surgery on
her right foot @ October 25, 2002. PagelD 43Bollow-up notes to this surgery demonstrated
that Plaintiff’'s foot condition improved sigmtantly, andjustthree months latelon January 13,
2003, her surgeon reported that her right food had “improved from the surgery” and Plaintiff
“[was] not working at this point, as per her choice.” PagelD 450. Shénatasctedto return
for careon an “asneeded basis. Id. Following this period of improvemer/aintiff fractured
her right ankle after stepping out of a moving vehicle while intogctain March 10, 2003.
PagelD 49 She underwent surgery fthratinjury the same month. PagelD 52&fter surgery,
Plaintiff reported some complaints of pain, lstiedid not attend prescribed physical therapy,
and did not report resttions in ambulation. PagelD 5%8. Nor did Plaintiff's treating
physician’s records contain complaints that Pifiritad further pain-- until approximately
January 2005. PagelD 4B, 666-782 In early 2005Plaintiff underwent a proceduremoving
screwsin her footfrom the previous surgery. PagelD 6325he experienced considerable
improvement from this procede and o October 20, 2005 er treating physician reported that
she was “doing greaftbllowing surgery. PagelD642.

Given Plaintiff's medical historyALJ Redmond determined thslieretained the RFC to

perform sedentary work, “except that she wasited to performing simple tasks featuring a
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minimal degree of personal contact in the workplace and no production quotas.” R&gdi
reaching this determination, ALJ Redmonidasonablyfound that, although Plaintiff's
impairments presented difficyltthey “did not preclude effective ambulation for any consecutive
12-month period through the date last insured.” PagellDHé&5alsoreasonably found thagiven

her history of foot and ankle pain, Plaintiffas “limited in her ability to perform prologed
standing and walking.” PagelD 47. The ALJ acknowledged that Plaintiff appeahedhattring
with an ambulatory aid, but the record demonstrétatl “no prescription for such a device was
given to hel.” Id. The ALJ reasoned, and the Court agrd®at the record contains no treating
source or other opiniopurporting to establish a condition of disability through December 31,
2005, Plaintiff's date last insured. PagelD 48.

Moreover, on appeal, Plaintiff has failed to articulate any substanhallenge to ALJ
Redmond’s assessment of the relevant medical evidence andiriRif@, aside from asserting
that ALJ Bruning’s findings should have been adopted by ALJ Redmond. Dod®P&yealD
1310-15 The ALJ correctly applied the legal criteatissueand found that Plaintiffs RFC “is
supported by the objective and clinical findings of record, including the frequency and
conservative nature of treatment received through the date last insé@gelD 49. The Court
agrees, and finds the ALJ&walysis of the fivestep sequential disability analysideading here
to a finding of nordisability -- supported by substantial evidenceSee 20 C.F.R. §
404.1520(a)(4)see alsaMliller v. Comm’r of Soc. Secl81 F. Supp. 2d 816, 818 (S.D. Ohio

2001).
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V.

It is not the Court’s role to sift through the facts and malde axovodetermination
regarding a claimant’s alleged disability status. The ALJ, not the Court, iBntex of fact.
Siterlet 823 F.2d at 920.f substantial evidence supports the ALJ’s resolution of the disputed
facts, the Court must affirm the ALJ even if the Court might have resolveatigpeated facts in
Plaintiff's favor had it been the trier of fadlunn v. Bowen828 F.2d 1140, 1144 (6th Cir.
1987). The Court finds the ALJ'son-disability finding was within the reasonable “zone of

choice,” which merits affirmance in this particular instarBexton 246 F.3d at 773.

IT IS THEREFORE RECOMMENDED THAT:

1. The Commissioner’s non-disability finding be found supported by
substantiatvidence, andFFIRMED ; and

2. This case b€LOSED on the Court’s docket.

February 72014 s/Michael J.Newman
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b)ygrarty may serve and file specific, written objections to the
proposed findings and recommendations wWithihURTEEN days after being served with this
Report and Recommendation. Pursuant to Fed. R. Civ. P. 6(d), this period is extended to
SEVENTEEN days beause this Report and Recommendation is being served by one of the
methods of service listed in Fed. R. Civ. P. 5(b)(2)(C), (D), (E), or (F), and may éseleatt
further by the Court on timely motion for an extension. Such objections shall specifytibagor

of the Report and Recommendation objected to, and shall be accompanied by a memorandum of
law in support of the objections. If the Report and Recommendation is based in wholerbr in pa
upon matters occurring of record at an oral hearing, the olgquairty shall promptly arrange for

the transcription of the record, or such portions of it as all parties may agree uplo® or
Magistrate Judge deems sufficient, unless the assigned District Judgeissidirects. A party

may respond to another party’s objections wWitRRURTEEN days after being served with a
copy thereof. As is made clear above, this period is likewise exten@&MBNTEEN days if

service of the objections is made pursuant to Fed. R. Civ. P. 5(b)(2)(C), (D), (E)., Bai(&re

to male objections in accordance with this procedure may forfeit rights on afjeeal.homas v.

Arn, 474 U.S. 140, 1535 (1985);United States v. Walter$38 F.2d 947, 9480 (6th Cir.

1981).

-15-



