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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

THEODOREW. SMITH, I,
Petitioner, Case No. 3:13-cv-065

: District Judge Thomas M. Rose
-VSs- Magistrate Judge Michael R. Merz

WARDEN, Southern Oilo Correctional
Facility,

Respondent.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This case is before the Court on Petiticmédbjections (Doc. No. 6) to the Magistrate
Judge’s Report and Recommendations (Doc. 3yo. District Judge Rse has recommitted the
case to the Magistrate Judge &osupplemental report in light tife Objections (Doc. No. 7).

Petitioner was indicted byhe Montgomery County Grandury on four counts for
offenses against Cassie Davibhe relevant proceduraistory is recitecdy the Second District
Court of Appeals as follows:

[*P10] Smith was indicted on one count of Kidnapping in violation
of R.C. 2905.01(A)(3)— Count I; one count of Kidnaping to
facilitate the offense of Aggraved Robbery in violation dR.C.
2905.01(A)(2— Count II; one count cAggravated Robbery with

a Deadly Weapon in violation ofR.C. 2913.01(K) and
2911.01(A)(1)— Count lll; and one count of Kidnapping, Hold
for Ransom of a Person Under theeAgf Thirteen, in violation of
R.C. 2905.01(A)(1) Count IV. Following a jury trial, Smith was
convicted on counts | and IV. He was found not guilty on Count II,
but was convicted on the lessacluded offense of Unlawful
Restraint. Finally, he was found ngailty on Count Ill. Davis did
not appear for that trial.
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[*P11] Smith appealed that convimh and sentence. This court
reversed the conviction, holdinghat the State "failed to
demonstrate that it hagkerted reasonable efforts to secure Davis's
appearance at trial,” and that the trial court therefore erred by
permitting the introduction of hdestimony taken during a prior
parole hearing held regarding Smith. S&eje v. Smith, 2d Dist.
Montgomery No. 22926, 2010 Ohio 745he matter was
remanded for further proceedinds.

[*P12] On remand, Smith was re-tried on two Kidnaping and one
Unlawful Restraint charges. Smitlected to represent himself at
trial. Stand-by counsel was appointed. Smith was convicted on all
three charges and was sentencegrison terms of nine years on
Count IV and six years on Count I, with the sentences to be served
consecutively to each other, fotaal of fifteen years. Smith was
sentenced to 59 days on Count Il, and was credited for time served,
which exceeded 59 days. He was also classified as a "Tier 2 sex
offender/child victim offendet,with regard to Count IV.

State v. Smith, 2012 Ohio 734, {1 10-12, 2012 Ohio App. LEXIS 633 (Ohio APpDst. Feb.

24, 2012).

First Four Groundsfor Relief: The Admission of the Knifein Evidence

The indictment charged in Count Il that Smith committed aggravated robbery with a
deadly weapon — a kitchen knife. The jury acquitted him on that charge. Of course, the jury’s
acquittal is final and the aggraedtrobbery charge was never again before any court. However,
the knife was again introduced in evidence atghcond trial, not to prove aggravated robbery,
but as part of the evidenoa the remanded charges.

In his first four Grounds for Relief, Smittomplains of the admission of the knife in
evidence at the second trial. The First Ground for Relief alleges a fatal variance between the
Indictment and the proof in &h the Indictment does not mention the knife (or any deadly

weapon) in any count excepo@nt Il. The Second Ground for R claims a Double Jeopardy



violation for admitting the knife after the aggravated robbery acquittal. The Third and Fourth
Grounds for Relief allege prosecutorial miscondudd judicial abuse of discretion for admitting
the knife.

Smith attributes more significante the aggravated robbery adtal than it is entitled to
as a matter of law. He raig all four of these issugso se on his second appeal.On the
variance issue, the Second District Court ppAals held, because a kidnapping charge does not
require proof of use of a deadly weapon underoQ&w, there was no variance between the
Indictment and the proofSate v. Smith, supra, {{ 30-32. On the Double Jeopardy claim, it
noted that Smith was not re-tried on the aggravated robbery chitgat § 33. It found no
prosecutorial misconduct or abuse of judiciadcdetion in admitting the knife because it was
relevant to show how the remanded offenses were commitiedt § 34.

The original Report concludes that thec&ed District's decisions on these four
assignments of error are nabjectively unreasonable applimms of clearly established
Supreme Court precedent.

Regarding Ground One, the appiiage standard for evaluating a variance claim is taken
from Berger v. United Sates, 295 U.S. 78 (1935):

The true inquiry . . . is not whatr there has been a variance in
proof, but whether there has beerlsa variance as to “affect the
substantial rights” of the accused@he general rule that allegations

and proof must correspondhased upon the obvious requirements

(1) that the accused shall be defty informed as to the charges
against him, so that he may be enabled to present his defense and
not be taken by surprise by the evidence offered at the trial; and (2)
that he may be protected agaiasbther prosecution for the same

offense.

295 U.S. at 82. An indictment is natquired to contain tice of all the evidence to be presented

! Smith was appointed counsel for his second appeal, but counsel fidedetia brief and Smith proceedeo se.
Satev. Smith, supra, 1 1.
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at trial, but merely of the charges with sci#nt definiteness that a defendant can properly
defend. There was no requirement to include thieknithe indictment as to the charges other
than aggravated robbery because none of twrtains an element ase of a deadly weapon.

Mr. Smith’'s Second Ground for Relief isven further from showing a federal
constitutional violation. An acquittal such &e received on the aggravated robbery charge
permanently prevents the State from retryifmg bn that charge, but no precedent known to this
Court extends the Double Jeopardy bar to preesidence used on an acquitted count from
being used on retrial of other counts. Mr. 3noannot colorably claim surprise as evidence
regarding the knife was introduced the first trial, so he plainly knew of its existence as
possible evidence.

Smith argues (Objections, Dodo. 6, PagelD 83) that adssion of the knife is barred
by the extension of double jeopardy to embreackateral estoppel, adopted by the Supreme
Court inAshe v. Svenson, 397 U.S. 436 (1970). There the Court held that the Double Jeopardy
Clause forbids retrial of an issue of faohclusively determined in a prior trial.

In Yeager v. United Sates, 557 U.S. 110 (2009), the Supreme Court applisie to a
case where there were some acquittals and soongs on which the jury hung. The Court held
that the hung counts were not to be consideredDouble Jeopardy analysis, but that the lower
courts must consider whether the acquittals necéssacided a critical issue of ultimate fact in
favor of the defendant. In this case, the jurgtzjuittal on the aggravated robbery charge is
completely opaque: it merely finds Smith not guilty, but its reasonable doubt could have been on
any of the elements of the aggravated robbery charge, because reasonable doubt on any element

would have prevented conviction. The Secdidtrict Court of Appeals’ decision on the

2 Smith makes the claim in his Objections that he was “unprepared to meet a kitchen knife” on re-trial (PpgelD 8
but he claims that is because the ttiatient did not include a knife in thetrged counts. Factually, he certainly
knew the State had the knife and had used it at the first trial.
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Double Jeopardy claim is not an olijeely unreasonable application Ashe or Yeager.

Mr. Smith’s Third and Fourth Grounds for Relgt also without any mieé It cannot be
prosecutorial misconduct to offer evidence whighelevant, and the Second District found the
knife evidence was relevant tbav purpose, force, and thredtate v. Smith, supra, 1 34. And
it cannot be an abuse of judicial disovetto admit probative relevant evidence.

Smith’s first four Grounds for Relief amgithout merit because the court of appeals’
decision on the cognate assignmeoitserror is not an objectaly unreasonable application of

clearly established Supreme Court precedent.

Fifth Ground for Relief: Allied Offenses of Similar Import

In his Fifth Ground for Relief, Mr. Smitlkomplains that he was convicted of both
kidnapping Cassie Davis and unlawfastraint of Cassie Davis whitie says are allied offenses
of similar import on which only one convicticcan stand under Ohio Revised Code § 2941.25.
In the original Report, the Magistrate Judge recommended dismissing this claim because it was
pled only under state law and habeaspus is available only tworrect convictions in violation
of federal constitutional law (Rert, Doc. No. 5, PagelD 74.)

In his Objections, Smith reargues thiginl as a Double Jeopardy claim (Objections,
Doc. No. 6, PagelD 89). He ditbt make that claim in his Aemded Petition (See doc. No. 4,
PagelD 56) and cannot effectiyélamend” his Petition by an gmument on a different basis in
Objections. Smith has made no response to tigtnal recommendation thalis claim as pled
does not raise a federal constitutional claim.

The claim also should be dismissed if coasgd as a Double Jeodgrclaim. Smith was



indicted on two counts of kidnapyg Cassie Davis, one in vitikan of Ohio Revised Code §
2905.01(A)(3) (Count One) and one in violatimnOhio Revised Code § 2905.01(A)(2) (Count
Two). Sate v. Smith, supra, § 10. He was found guilty on Count One and guilty of the lesser
included offense of unlawful restraint oot Two. Although he now complains that it
violated the Double Jeopardy Ctmuto convict him on both counts never made that argument

to the Second District @urt of Appeals or, so far as he has shown, to any other Ohio court.
Because he has exhausted the remedies avaitalblen under Ohio law with respect to this
conviction, he cannot now raise that claim ire t®hio courts. He has thus procedurally
defaulted on the claim and cannot obtain a merit decision in federal haWéaswright v.

Sykes, 433 U.S. 72 (1977)

Ground Six: Void Judgment Because of Lack of Subject Matter Jurisdiction

In his Sixth Ground for RelieBmith claims his conviction is void for lack of subject
matter jurisdiction in ta trial court which convicted and sentenced him, the Montgomery County
Common Pleas Court. In theiginal Report, the Magistratdudge recommended dismissal on
the merits, despite lack of exhaustion, becahseoffenses on which Smith was convicted are
felony offenses of which Ohio Common Pleas cohage original jurisditon (Report, Doc. No.

5, PagelD 75).

In his Objections, Smith reiterates that heirdl is that he was re-tried for the kidnapping
of Cassie Davis and the trial court lacked jurigditto conduct such a+teal (Objections, Doc.

No. 6, PagelD 90). Smith does not explain whydh&as a lack of subject matter jurisdiction.

The counts which were retried were the two kiojping counts and the unlawful restraint count



on which he had been initially convicteate v. Smith, supra, § 12. Smith himself had sought
re-trial by appealing from his initial convictioms those charges: his only assignment of error
on his first appeal was that Cas$avis’ testimony against him ¢hdbeen admitted in violation
of his Confrontation Clause rights, not thilhére was insufficient evidence to conviate v.
Smith, 2010 Ohio 745 3, 2010 Ohio App. LEXIS 609 (Ohio Ap}s.Qist. Feb. 26, 2010).
While the Double Jeopardy Clause will preverttiaé on charges on which there has been an
acquittal or an appelte finding of insufficient evidencdt, does not prevent retrial when the

reversal is for improper admission of evidence. Bbbsv. Florida, 457 U.S. 31, 41 (1982).

Conclusion

Having reconsidered the caselight of Mr. Smith’s Obgctions, the Magistrate Judge
again respectfully recommends that the Petitienein be dismissed with prejudice. Because
reasonable jurists would notsdigree with this conclusiorRetitioner should be denied a
certificate of appealability and the Court shouldifeto the Sixth Circuit that any appeal would
not be taken in objective good faith.

April 22, 2013.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sffex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cig(d, this period iextended to seventeen
days because this Report is being served by otfeeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
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and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwase directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947 (6th Cir. 1981}homasv. Arn, 474 U.S. 140 (1985).



