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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

ROBERTL. JONES,
Case No. 3:13-cv-085

Petitioner, District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz
ERNIE MOORE, Warden,
Lebanon Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case is before the {Gouthe Petition (Doc. No. 2), and Answer and
state court record (Doc. Nos. 9, 10), and thatiBeer’'s Treverse [sic] (Doc. No. 12). The
pleadings being complete, the case is ripe for decision.

Petitioner pleads three Grounds for Relief:

Ground One Ineffective Assistanceof Trial Counsel (6
Amendment)

Supporting Facts. Trial counsel failed to try weapons under
disability count to the bench which deprive [sic] petitioner of Fair
Trial. Trial counsel failed to obgt to Prosecutor’'s Misconduct.
Trial counsel failed to file@ timely motion to suppress.

Ground Two: Convictions Are Against the Manifest Weight of
the Evidence (8 Amendment)

Supporting Facts: Victim-eyewitness testimony was inconsistant
[sic] and unreliable, not crediabldadp All evidence not reliable or
crediable [sic] regarding latenfingerprint evidence, expert
testimony, and cell phone evidence. No evidence connects
petitioner in any way to thissue, only allegations.
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Ground Three: Ineffective Assistance dkppellate Counsel
Supporting Facts. Appellate counsel failed to challenge the
sufficiency of the evidence. The prosecution failed to prove every
element of the charges against the petitioner in regards to all
charges especially the aggravatedbbery, aggravated burglary,
weapons under disability, 3egr firearm specification.

(Petition, Doc. No. 2, PagelD 25- 28.)
Analysis

Ground One: | neffective Assistance of Trial Counsd

In his First Ground for Relief, Jones asserts beeived ineffectiveassistance of trial
counsel in that his trial attorney did not waa/g@ury trial on his weaponsnder disability charge,
did not object to prosecutorial misconduct, and failed to timely file a motion to suppress. This
claim was raised on direct appeal and decided aglyeis Jones. He then failed to file a timely
appeal to the Ohio Supreme Court. On thesbakthis failure, Respondent asserts this Ground

for Relief is procedurally defaulted.

The procedural default defense in habeas corpus is described by the Supreme Court as

follows:

In all cases in which aae prisoner has defaulted
his federal claims in state court pursuant to an
adequate and independestate procedural rule,
federal habeas review of the claims is barred unless
the prisoner can demonstrate cause of the default
and actual prejudice as a result of the alleged
violation of federal law; or demonstrate that failure
to consider the claimsilvresult in a fundamental
miscarriage of justice.

Coleman v. Thompson, 501 U.S. 722, 750 (19919e also Smpson v. Jones, 238 F.3d 399, 406



(6™ Cir. 2000). That is, a petiti@r may not raise on federal habedsderal constitutional right
he could not raise in state cobdcause of procedural defaainwright v. Sykes, 433 U.S. 72
(1977);Engle v. Isaac, 456 U.S. 107, 110 (1982). Absent caasd prejudice, &deral habeas
petitioner who fails to comply with a State’s rutdgprocedure waives hrgght to federal habeas
corpus review.Boyle v. Million, 201 F.3d 711, 716 {6Cir. 2000)(citation omitted)Murray v.
Carrier, 477 U.S. 478, 485 (1986)Engle, 456 U.S. at 110; Wainwright, 433 U.S. at 87.
Wainwright replaced the "delibematbypass” standard éfay v. Noia, 372 U.S. 391 (1963).
Coleman, 501 U.S. at 724.

The Sixth Circuit Court of Apgals requires a four-part analysis when the State alleges a
habeas claim is precludéy procedural defaulGuilmette v. Howes, 624 F.3d 286, 290 (6Cir.
2010)en banc); Eley v. Bagley, 604 F.3d 958, 965 {6Cir.); Reynolds v. Berry, 146 F.3d 345,
347-48 (8" Cir. 1998),citing Maupin v. Smith, 785 F.2d 135, 138 {6Cir. 1986);accord Lott v.
Coyle, 261 F.3d 594, 601-02{&Cir. 2001);Jacobsv. Mohr, 265 F.3d 407, 417 {6Cir. 2001).

First the court must determine thhere is a state procedural rule
that is applicable to the pettier's claim and that the petitioner
failed to comply with the rule.

Second, the court must decide wieat the state courts actually
enforced the state predural sanction, citingCounty Court of

Ulster County v. Allen, 442 U.S. 140, 149, 99 S.Ct. 2213, 60
L.Ed.2d 777 (1979).

Third, the court must decide whetlibe state procedural forfeiture

is an "adequate and independent” state ground on which the state
can rely to foreclose review affederal constitutional claim.

Once the court determines thatstate proceduratule was not
complied with and that the rule was an adequate and independent
state ground, then the petitioner must demonstrate Sykies that

there was "cause” for him to notlfaw the procedural rule and that

he was actually prejudiced by the alleged cortstital error.

Maupin v. Smith, 785 F.2d 135, 138 {6Cir. 1986)



Jones responds to the procedural defaultndefdy claiming that the procedural rule in
guestion — the forty-five day time limit on filing appeal to the Ohio Supreme Court — is not an
adequate and independent stgiteund of decision (Treverse [ki®oc. No. 12, PagelD 930).
However, the Sixth Circuit has expressly helat ttme limit on appeal to Ohio Supreme Court is
an adequate and independent state grouBdnilla v. Hurley, 370 F.3d 494, 497 {6Cir.
2004)(citations omitted). Lack aounsel at that stage, lack aftrial transcript, unfamiliarity
with the English language, and short time for legakarch in prison do not establish cause to
excuse this defaultBonilla, citing Murray v. Carrier, 477 U.S. 478, 494-95 (1986). Where a
state court is entirely silent as to its reasdor denying requested relief, as when the Ohio
Supreme Court denies leato file a delayed appeal by fornmtien the federal courts assume that
the state court would have enforcady applicable procedural baonilla, 370 F.3d at 497,
citing Smpson v. Sparkman, 94 F.3d 199, 203 {6 Cir. 1996).

Petitionerrelieson Deitz v. Money, 391 F.3d 804 (6 Cir. 2004), where the Sixth Circuit
held that the rule regarding delayed appeals to the Ohio intermediate court of appeals was not an
adequate and independent stgiteund of decision. Jones reasdhat since the two rules are
identically worded, one cannot be adequate amdother inadequate (Treverse [sic], Doc. No.
12, PagelD 931). That does not necessarifoo identically-worded rules might be
differentially enforced by the different courtswich they apply and the Ohio Supreme Court
has more need to restrict the number of delamzkals it grants because it has many more such
requests than the intermetdiaourts of appeals.

Moreover, the viability ofDeitz as precedent has been undercut by later United States
Supreme Court decisions holdingathreservation of discretion ia state court rule to grant

exceptions does not necessarily mean the isuleot adequate and independent. Beard v.



Kindler, 558 U.S. 53, 54 (2009)(“a discretionary raign serve as an adequate ground to bar
federal habeas review."Walker v. Martin, 562 U.S. ___, 131 S. Ct. 1022011)(California rule
requires state habeas to be filed “as promptly as theinsgtances allow” and without
“substantial delay.” The discretion this allows @&lifornia courts does nahean the rule is not
firmly established and regularly followed.) The Sixth Circuit has expressly recognized that
Deitzis no longer good law in light dhese Supreme Court cases.

Beard and Walker, when read together, permit a state procedural

rule to serve as an adequateesgriound for preventing review of a

habeas petition even if theat rule accords courts broad

discretion. As a malt of the Suprem€ourt’s decision inValker,

Deitz is no longer the controlling lawn this issue in our Circuit,

and a petitioner's failure to flow Ohio Rule of Appellate

Procedure 5(A) can serve as the basis for a procedural default of a

petitioner’s habeas claims.

Sone v. Moore, 644 F.3d 342, 348 {6Cir. 2011).

Based on this analysis, the First GroundRetief should be dismissed with prejudice.

Ground Two: Convictions Against the Manifest Weight of the Evidence

In his Second Ground for Relief, Jones codt&ehis convictions aragainst the manifest
weight of the evidence presented. As Responpeints out, the United States Constitution does
not require that a conviction bapported by the manifest weight thfe evidence; a claim that it
is not thus supported does noatst a claim for relief which isognizable in habeas corpus.
Federal habeas corpus is available only toembrfederal constitutional violations. 28 U.S.C. §
2254(a);Wilson v. Corcoran, 562 U.S. |, 131 S. Ct. 13; 178 L. Ed. 2d 276 (200L8)is v.

Jeffers, 497 U.S. 764, 780 (1990@ith v. Phillips, 455 U.S. 209 (1982Barclay v. Florida,



463 U.S. 939 (1983).

Jones acknowledges that a manifest weadgitn is not cognizablen habeas (Treverse
[sic], Doc. No. 12, PagelD 932He counters, however, that a staburt holding that a verdict
is supported by “the manifest weigof the evidence implicitly also holds there is sufficient
evidence.” Based on that understang, Jones asks the Courtctanstrue his Second Ground for
Relief as raising a sufficiency dlhe evidence claim. The Coust willing to do so without a
formal motion to amend because there is nougiieg to Respondent and an amendment of this
sort would sufficiently relate back to the ongl claim to avoid any bar of the statute of
limitations.

The Supreme Court has elaborated on thedsta of review of state court decisions on
claims later raised in federal habeas corpus:

The Antiterrorism and Effecteyr Death Penalty Act of 1996
modified a federal habeas court's role in reviewing state prisoner
applications in order to prevent federal habeas "retrials" and to
ensure that state-court convictioage given effect to the extent
possible under law. Sé#illiams v. Taylor, 529 U.S. 362, 403-
404, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000). To these ends, 8§
2254(d)(1) provides:

(d) An application for a writ of halas corpus on behalf of a person

in custody pursuant to the judgmeaita State court shall not be
granted with respect to anyagin that was adjudicated on the
merits in State court proceedings unless the adjudication of the
claim--

"(1) resulted in a decision thatas contrary to, or involved an
unreasonable application of, cleamygtablished Federal law, as
determined by the Supreme Court of the United States."”

As we stated inWilliams, § 2254(d)(1)'s "contrary to" and
"unreasonable application" clagsénave independent meaning.
529 U.S., at 404-405, 120 S.Ct. 149B. federal habeas court may
issue the writ under the "contratg" clause if the state court
applies a rule different from the governing law set forth in our
cases, or if it decides a case digfietly than we have done on a set
of materially indisinguishable facts.ld., at 405-406, 120 S. Ct.



1495. The court may grant relief under the "unreasonable
application" clause if the state court correctly identifies the
governing legal principle from our decisions but unreasonably
applies it to the facts ahe particular caseld., at 407-408, 120
S.Ct. 1495. The focus of the lattequiry is on whether the state
court's application of clearly estigshed federal law is objectively
unreasonable, and we stressed\itliams that an unreasonable
application is different from an incorrect onkl., at 409- 410, 120
S.Ct. 1495. See alsd., at 411, 120 S.Ct. 1495 (a federal habeas
court may not issue a writ undéhe unreasonable application
clause "simply because that court concludes in its independent
judgment that the relevant stateurt decision applied clearly
established federal law erroneously or incorrectly”).

Bell v. Cone, 535 U.S. 685, 693-94 (2002).

AEDPA [the Antiterrorism andEffective Death Penalty Act of
1996] provides that, when a habeastitioner's claim has been
adjudicated on the merits in state-court proceedings, a federal court
may not grant relief unless the state court's adjudication of the
claim "resulted in a decision thaias contrary to, or involved an
unreasonable application of, cleadgtablished Federal law, as
determined by the Supreme Courttloé¢ United States.” 28 U.S.C.

8§ 2254(d)(1). A state-court decisiaa contrary to this Court's
clearly established preceuqts if it applies a rule that contradicts
the governing law set fdrtin our cases, or it confronts a set of
facts that is materly indistinguishable from a decision of this
Court but reaches a different resWilliams v. Taylor, supra, at

405; Early v. Packer, 537 U.S. 3, 8, 123 S.Ct. 362, 154 L.Ed.2d
263 (2002) (per curiam). A state-court decision involves an
unreasonable application of this Court's clearly established
precedents if the state court apglibis Court's precedents to the
facts in an objectively unreasonable manniliams v. Taylor,
supra, at 405;Woodford v. Visciotti, 537 U.S. 19, 24-25, 123 S.Ct.
357, 154 L.Ed.2d 279 (2008)er curiam).

Brown v. Payton, 544 U.S. 133, 134 (2005).
In cases such as Petitioner’'s challengingsiiciency of the evidence and filed after
enactment of the Antiterrorismnd Effective Death Penal#ct of 1996 (Pub. L. No 104-132,

110 Stat. 1214)(the “AEDPA”), tavlevels of deference toadé decisions are required:



In an appeal from a denial of liegas relief, in which a petitioner
challenges the constitutional sufficiency of the evidence used to
convict him, we are thus bound by two layers of deference to
groups who might view facts differtiyp than we would. First, as in

all sufficiency-of-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. Sedlackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). In dw so, we do not reweigh the
evidence, re-evaluate the credibildaf witnesses, or substitute our
judgment for that of the jury. Séited Satesv. Hilliard, 11 F.3d
618, 620 (6th Cir. 1993). Thus, even though we might have not
voted to convict a defendant had we participated in jury
deliberations, we must uphold theyuwerdict if any rational trier

of fact could have found the f@mdant guilty after resolving all
disputes in favor of the presution. Second, evewere we to
conclude that a rational trier of fact could not have found a
petitioner guilty beyond a reasomalaloubt, on habeas review, we
must still defer to the state appellate court's sufficiency
determination as long as it istnonreasonable. See 28 U.S.C. §
2254(d)(2).

Brown v. Konteh, 567 F.3d 191, 205 {BCir. 2009). In a sufficiezy of the eidence habeas
corpus case, deference should be miteethe trier-of-fact's verdict unddackson v. Virginia and
then to the appellate court's considemnatof that verdictas commanded by AEDPAucker v.
Palmer, 541 F.3d 652 (BCir. 2008).

We have made clear thddckson claims face a high bar in federal
habeas proceedings because they are subject to two layers of
judicial deference. Fitson direct appeal, "is the responsibility of

the jury -- not the court -- to det@ what conclusions should be
drawn from evidence admitted at trial. A reviewing court may set
aside the jury's verdict on the ground of insufficient evidence only
if no rational trier of fact codl have agreed with the jury.”
Cavazos v. Smith, 565 U. S. 1, , 132 S. Ct. 2, 181 L. Ed. 2d
311, 313 (2011)per curiam). And second, on habeas review, "a
federal court may not overturn state court decision rejecting a
sufficiency of the evidence challenge simply because the federal
court disagrees with the state dodrhe federal court instead may
do so only if the state cdurdecision was 'objectively
unreasonable.Tbid. (quotingRenico v. Lett, 559 U. S. |, |
130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)).



Colemanv. Johnson, 566 U.S.  , /132 S. Ct. 2060, 2062, (2@&2)Xuriam).

A state court finding that the kaict is not against the manifest weight of the evidence
implicitly also holds that tére is sufficient evidenc@&lash v. Eberlin, 258 Fed. Appx. 761, 2007
U.S. App. LEXIS 29645 (8 Cir. 2007); Ross v. Miller, No. 1:10-cv-1185, 2011 U.S. Dist.
LEXIS 65082 (N.D. Ohio 2011)(White, M.J.)Hughes v. Warden, No. 1:10-cv-091, 2011 U.S.
Dist. LEXIS 54131 (S.D. Ohio 2011)(Merz, M.J.).

While Nash is not a published opinioof the Sixth Circuit and
therefore not binding precedentetMagistrate Judge will follow it
and (1) not find any proceduralfdelt from Hughes' limitation of
his state court argument to manifestight, (2) liberally construe
the Petition as making a claim iosufficiency of the evidence and
(3) read the state court of appealecision that the conviction was
not against the manifest weight of the evidence as "necessarily
impl[ying] a finding that [Hughek'conviction was also supported
by sufficient evidence."ld. at 762. See als8ate v. Lee, 158
Ohio App. 3d 129, 2004 Ohio 3946, 814 N.E.2d 112, 115 (Ohio
App. 9th Dist. 2004), cited iNash at 765.

Hughesv. Warden, 2011 U.S. Dist. LEXIS 54131(S.D. Ohio 2011.)
In denying Jones’ weight of the evidence @ssient of error, the Second District Court
of Appeals wrote:

[*P2] On April 4, 2010, Willie Hicks was robbed and kidnapped at
gun-point from his Dayton home. Wh Hicks walked up to the
door of his apartment building, the early morning hours, a man
with a bandana covering his mbutan up behind him and pressed

a gun to the back of Hicks's head. When the two went inside the
building, Hicks saw another man wearing a ski mask. The three
men entered Hicks's apartment, and the two assailants ransacked
the premises, taking moneynd objects. They repeatedly
demanded Hicks's drugs and money. The assailants then forced
Hicks outside and into the backseat of his car, where they told him
to lay face down. The two assailants got in the front, and they
drove to a desolate area nearby. A third person followed in another
car.

[*P3] Hicks owned a truck, which he kept at a storage facility in



Drexel, Ohio (just outside DaytanYhe assailants demanded to
know where the truck was. Hicksdiend told them it was parked
inside a Dayton storage facility on ifth Street. At that facility, the
assailants could not open the locked gate. Hicks told them that the
access code was written on a slip gbgrathat was either in his car

or back at his apartment. After the assailants ransacked Hicks's car
looking for the paper, they lockddicks in the trunk while two of
them went back to search hisaamnent. When the two returned
without finding the paper, Hicks heard one of them say, "l been
[sic] locked up." * * * 'l just got out. You know | got out from
doing seven years, so | know whah doing.” (Tr. 143). He then
heard the same one say, "He playing [sic] too much. Let's Kill
him." (Tr. 144). The trunk opedeand Hicks saw the man wearing
the bandana pointing a gun at him. Hicks quickly agreed to take
the men to the place he stored thoney, his cousin's house. Hicks
was lying again.

[*P4] They all piled into Hicks's car with Hicks in the driver's seat
and the bandana wearing mantive passenger seat pressing the
gun into Hicks's ribs. While hwas driving, Hicks told the man
that riding in the car with hisate half covered was a sure way to
get stopped by the police. Thean pulled the bandana down.
Hicks did not recognize the manthae time, but later learned that
his name was Robert Jones.

[*P5] When they arrived at Hicks's cousin's house, Hicks told
Jones that he needed a phone tbhia cousin to let him know he

was outside. Jones gave Hicks his cell phone. Hicks told his
cousin, Pete Smith, that he needkd keys to the safe. Smith, of
course, had no idea what Hicksas talking about. After Smith
hung up, he checked the monitorsigected to the security-system
cameras installed on his house. Smith saw Jones pull his bandana
back up and then push Hicks toward the house with a gun pressed
into his back. Smith's wife called the police. When a police cruiser
pulled up, Jones bolted. Hicks still had Jones's cell phone.

[*P6] The next day, Hicks begahis own investigation. He
obtained the cell phone number ngsithe caller-ID feature on
Smith's home phone. Hicks used the number to obtain from the
service provider the name dahe service account, which was
Jones's. Remembering what he overheard Jones say, Hicks then
searched an online database of offenders, available on the Ohio
Department of Rehabilitation dn Corrections's website. He
immediately recognized the photo tife fourth offender listed.
Hicks printed out the photo and gave it to police, telling them that

it was the man they were looking for.

10



[*P7] The police department's owinvestigation corroborated
Hicks's findings. Police confirmeithat the cell phone was Jones's
and that Jones had been ceoted for aggravated robbery,
felonious assault, and kidnaping.liee also found one of Jones's
palm prints and one of his fingenmpts on the trunk of Hicks's car.

* % %

[*P102] Jones asserts that Hicksvgaconflicting testimony about

the condition of his second bedrooAt the preliminary hearing,

he testified that his assailants didt search it, but at trial, Hicks
testified that they did. Jones alsays that Hicks gave conflicting
testimony about which assailants had guns. At the preliminary
hearing, Hicks testified that only des had a gun, but at trial, he
testified that one of Jones's aogaices also had a gun. According

to Jones, Hicks further gave conflicting testimony about what part
of Jones's face the bandana covered. At the preliminary hearing,
Hicks said that Jones's bandana cegtéhis nose, but at trial, Hicks
testified that the bandana waddwe his nose. Finlly, Jones points

to Hick's preliminary-hearing testimony describing Jones's gun as a
black 9-millimeter semiautomatic. At trial Hicks described the gun
as a silver or chrome revolver.

[*P103] Only Hicks's trial testimony was evidence. Hicks's trial
testimony itself was not conflictingr inconsistent. Rather, Jones
points to instances on cross exaation where defense counsel
challenged Hicks's credibility with inconsistent preliminary-
hearing statements. The jury had to decide the extent to which it
would credit Hicks's testimony. It isot patently pparent that the
jury lost its way by deciding tbelieve Hicks's testimony on the
critical matters.

[*P104] Jones also contends thie police testimony about the
prints found on Hicks's car wasconsistent. We disagree.

[*P105] John Malott, a police crimgeene investigator, testified
that he found prints on Hicks's car's hood, interior door-frame, and
trunk. He testified that on the trunk he found a palm print and
partial fingerprints. Carl Steeléhe Montgomery County Sheriff's
Office corrections officer Wwo fingerprints and photographs
inmates, explained that AFIS, an automated fingerprint
identification system, stores imagefsfingerprints and palm prints

in a database. Steele testified that palm prints are first taken with
actual ink and later scanned iA&1S but fingerprints are scanned

11



directly into the system. Steele testified that he fingerprinted Jones
this time and when Jones was arrested back in 2000.

[*P106] Ronald Swank, a Dayton police officer assigned to the
Bureau of Identification, testified as the State's expert in the field
of fingerprint and palm prirexamination and comparison.

[*P107] Swank testified that he reviewed the latent print cards that
Malott submitted. Swank found that only one fingerprint and two
palm prints had any evidentiamalue, and he ran them through
AFIS. Swank explained that AFI8oes not itself make a match.
Rather, it returns what it conmes are the best candidates for a
match. The user then has tonually compare the candidates to
the subject print. Swank testifigdat on two palm prints and the
fingerprint, the number one candidawas Robert Jones. Swank
obtained Jones's 2000 fingerprint card and compared the palm and
finger prints found on Hicks's trurtio it. He concluded that one
palm print was Jones's and thhe fingerprint was Jones's too.
Another officer then reviewedswank's work as part of an
established peer-review process.

[*P108] We find that the fingerprintestimony is consistent and
coherent. We note that, evenwie had concluded that the jury
should not have credited any ibf Hicks's testimony alone would
be enough to support the jury's verdict.

[*P109] The second assignmenteafor is overruled.
Sate v. Jones, 2011-Ohio-5966, 2011 Ohio App. LEXIS 4880, 1 3-7, 102-0%0at. Nov. 18,
2011).
[T]he relevant question is whether, after viewing the evidence in
the light most favorable to the pexsution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt . . .. This familgtandard gives full play to the
responsibility of the trieof fact fairly to reolve conflicts in the
testimony, to weigh the evidence and to draw reasonable
inferences from basic facts to ultimate facts.
Jackson v. Virginia, 443 U.S. 307, 319 (1979 nited Sates v. Paige, 470 F.3d 603, 608 {6
Cir. 2006);United States v. Somerset, 2007 U.S. Dist. LEXIS 76699 (S.D. Ohio 2007).

Jones makes no argument why the evidemo#ted by the SeconBistrict Court of

12



Appeals is not sufficient for conviction. Because tdonclusion of the state court is entitled to
deference under 28 U.S.C. § 2254(d)(1) and (2), the Second Ground for Relief should be

dismissed with prejudice.

Ground Three: Ineffective Assistance of Appellate Counsel

Jones asserts his appellate raiky was ineffective for failure to raise a sufficiency of the
evidence assignment of error on direct appealneg raised this claim in his Application for
Reopening under Ohio R. App. P. 26(B) andSleeond District denied it on the meritQate v.
Jones, Case No. 24409 (Ohio App™Dist. Apr. 23, 2012)(unrepowde copy at Doc. No. 9-1,
PagelD 274-76). That court held:

Whether or not counsel should hasieallenged the sufficiency of

the evidence, Jones falls to demonstrate a probability that such a
challenge would have been successful. "In reviewing a claim of
insufficient evidence, the relevant inquiry is whether, after
reviewing the evidence in a lightost favorable to the prosecution,
any rational trier ofdct could have found the essential elements of
the crime proven beyond a reasonable douliate v. Bray, 2d

Dist. Clark App. No. 2010 CAL4, 2011-0hio-4660, 1]39, citing
Sate v. Britton, 181 Ohio App.3d 415, 2009-Ohio-1282, 909
N.E.2d 176, 1]13 (2d Dist.). The jutiiat found Jones guilty likely

did so based on the testimony oé tictim himself, who recounted
being held at gunpoint by Jones and his accomplices. Jones asserts
that the victim's testimony was nemough. Physical evidence, says
Jones, was needed-the gun, thelest property, or other real
evidence. Jones is incorrect. Tétate may rely on circumstantial
evidence to prove an essahtelement of an offensetate v.

Jenks, 61 Ohio St. 3d 259, 272-273, 574 N.E.2d 492 (1991). The
victim's testimony here is sufficient to prove the essential elements
of the offenses Jones was convicted of, even those of the firearm
specificationsee Sate v. Murphy, 49 Ohio St. 3d 206, 551 N.E.2d
932 (1990), at the syllabus (holding that the state may prove the
operability of a firearm "by # testimony of lay witnesses who
were in a position to observe the instrument and the circumstances
surrounding the crime"). Indeedgjecting the challenge that

13



appellate counsel brought to the evidence's manifest weight, we
said that "[the victim's] testimony alone would be enough to
support the jury's verdictJones, 2011-0hio-5966, at  108.

Id., PagelD 275.

While a criminal defendant is entitled toeffive assistance of cowi®n his first appeal
of right, to evaluate a claim afeffective assistance of appellate counsel, then, the court must
assess the strength of the clairattbounsel failed to raiselenness v. Bagley, 644 F.3d 308 (6
Cir. 2011),citing Wilson v. Parker, 515 F.3d 682, 707 {6 Cir. 2008). Counsel's failure to raise
an issue on appeal amounts to ineffective assistanly if a reasonable probability exists that
inclusion of the issue would haw#anged the result of the appell., citing Wilson. If a
reasonable probability exists that the defendant would have prevailed had the claim been raised
on appeal, the court still must consider whette claim's merit was so compelling that the
failure to raise it amouat to ineffective ass@hce of appellate counsédl, citing Wilson. The
attorney need not advance every argumeggariess of merit, urgeby the appellantJones v.
Barnes, 463 U.S. 745, 751-752 (1983)("Experieneelyocates since time beyond memory have
emphasized the importance of winnowing out vegakrguments on appeal and focusing on one
central issue if possible, or at mast a few key issues." 463 U.S. 751-52).

Here the very court which would have had to decide a sufficiency of the evidence claim if
it had been raised decided that such a claim would not have been likely to succeed. As it noted,
the manifest weight of the evidence assignimanerror, which places a lesser burden on an
appealing defendant, was not satisfied in this caséortiori, the higher burde of showing an
insufficiency of the evidence claimould not have been successful.

It is neither deficient performance nor picial to fail to make an argument which

would not have succeeded. The®&ad District applied the standrequired by Supreme Court

14



precedent and its application was not objectively unreasonable. Therefore the Third Ground for

Relief should be dismissed with prejudice.

Conclusion

Based on the foregoing analysis, it is respectfully recommended that the Petition herein
be dismissed with prejudice. Because reasonab#ts would not disagree with this conclusion,
Petitioner should be denied a certificate of apgaility and the Court should certify to the Sixth

Circuit that any appeal ould be objectively frivolous.

November 12, 2013.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sffex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cig(d, this period iextended to seventeen
days because this Report is being served by otteeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewimle or in part upon matters ocang of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otlmgse directs. A party marespond to another paisyobjections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Mhomasv. Arn, 474 U.S. 140, 153-55 (1985).
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