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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

MICAH ALAN COX,
Petitioner, . Case No. 3:13-cv-200
- VS - District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz

ROD JOHNSON, WARDEN,
Madison Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case is before the tGoudecision on the migs. Petitioner has filed
the Petition (Doc. No. 3) and a Traverse (Ddo. 17); Respondent has filed an Answer/Return
of Writ (Doc. No. 11) along with the state cowetord (Doc. No. 8) andReply to the Traverse
(Doc. No. 19).

Cox pleads the following Grounds for Relief:

Ground One: The trial court violated the Petitioner’s Sixth and
Fourteenth Amendment rights hyot granting the Petitioner a
hearing on the basis of higo semotion filed on December 17,
2010, to remove his counsel of record.

Supporting Facts. On or about December 17, 2010, | filegra

se motion to remove my counsélhe motion was journalized on
the court docket. During the ten weeks between the motion and the

trial, | never had a hearing. | was forced to proceed to trial despite
my pending motion.
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Ground Two: Insufficient evidenceexists to support the
Petitioner’s convictions in viotaon of his Fourteenth Amendment
due process rights.

Supporting Facts: For Count 1, | was merely a passenger in the
car where a drug deal took pla@ro-conspirator's testimony is
not enough to establish a minaas in the car; and another co-
defendant testified that | had hotg to do with the transaction

For Count 2, the informant testiflethat the back seat passenger,
Chris, not me, provided the drugdhis deal was arranged between
informants and completed by Rodriguez and Chris.

For Count 3, | was not in possessiactual or corieuctive, of the
subject of [sic] cocaine. There is no evidence that the drugs were
found on me. | was not the drivef the vehicle containing drugs.

For Count 4, this drug deal never took place. It stemed [sic] from a
phone call. In which the detectivestdied on stand that he was not
sure of who he was speakingdo the phone that day, nor does he
even know who the phone belonged to.

Ground Three: The petitioner receivenheffective assistance of
trial counsel in violation of the sixth and fourteenth amendments
for his failure to properly object titve admission of the audio tapes
as trial exhibit number one.

Supporting Facts: Trial counsel failed to object to the admission
of exhibit number one which wasag in its entirety to convict
petitioner of all counts. Prosecutor alerted the court that there was
inadmissible portions that the juppuld not hear. Prosecutor and
defense asked the judge to allow Hadliff in the jury room to fast
forward the tape past the bad portions, so the jury wouldn’t be
tainted with inadmissible evidence. This agreement was moot. The
jury had already heard exhibit nurmb@ne in its entirety twice in
open court. The judge stated héhe defense objected to exhibit
number one he would have praa granted it. For this reason,
furthermore 80 per cent of the State’s case against Petitioner was
Exhibit #1 audio tape.

Ground Four: The petitioner received ineffective assistance of
appellate counsel inviolation of his Sixth and Fourteenth
Amendment rights.



Supporting Facts. Appellate counsel failed to timely notify the
Petitioner of the denial of hisréict appeal, causing him to miss his
deadlines to file a timely appeal the Supreme Court of Ohio, and
an application for re-openingwith the appellate court.
Furthermore, the appellate attorney failed to raise the meritorious
issues contained in both Pgtiter's 26(B) Application for
Reopening and the brief accompanying this petition.

(Petition, Doc. No. 3, PagelD 85, 90, 92-93, 94, 96).

Procedural History

Cox was indicted by the Greene County @rdury in 2010 on one count of conspiracy
to commit trafficking in cocaine (Ohio Revid€ode § 2923.01(A)(2))(Coudd; three counts of
trafficking in cocaine (OhidRevised Code § 2925.03(A)(1)(Cosrt, 4 and 5); and two counts
of possession of a controlled substance, cocaine (Ohio Revised Code § 2925.11(A)) (Counts 3
and 6). Cox was convicted by a jury on all ceunThe trial court merged Counts 1 through 3
and Counts 5 and 6 under Ohio allied offerstasute, Ohio Revised Code § 2941.25, and then
sentenced Cox to an aggregate tefraixteen years imprisonment.

Cox appealed raising thirteen assignmesfterror, but the Second District Court of
Appeals affirmed the conviction and senten&tate v. Cox2012-Ohio-2100, 2012 Ohio App.
LEXIS 1839 (29 Dist. 2012). Having missedetforty-five day deadline for appeal to the Ohio
Supreme Court, Cox sought a dedd appeal without success$tate v. Cox133 Ohio St. 3d
1410 (2012). Cox filed an applicati to reopen his direct appealrise claims of ineffective
assistance of appellate counsel, but the Second District rejected tlwtapp as untimely.

State v. CoxCase No. 2011 CA 19®Dist. Feb. 25, 2013)(unreportezhpy at Return of Writ,



Doc. No. 8-1, PagelD 450-52). The Ohio Supeebourt declined jurisdiction over a subsequent

appeal State v. Cox135 Ohio St. 3d 1460 (2013). Cox then filed his Petition in this Court.

Analysis

Ground One: Due Process Violation for Failureto Hold a Hearing on Removal of Counsel

In his First Ground for Relief, Cox claims e&as denied due process of law when the
Greene County Common Pleas Court failed to hold a hearing @nchs&motion to replace his
trial attorney.

Respondent asserts this Ground for Reliefr@lé as Grounds Tworal Three) are barred
by Cox’s procedural defaults in presagtithem to the Ohio Supreme Court.

The procedural default defense in habeas corpus is described by the Supreme Court as
follows:

In all cases in which a state prisoner has defaulted his federal

claims in state court pursuantao adequate and independent state

procedural rule, federal habeasview of the claims is barred

unless the prisoner can demonsticaase of the default and actual

prejudice as a result of the gk violation of federal law; or

demonstrate that failure to consider the claims will result in a

fundamental miscarriage of justice.
Coleman v. Thompspb01 U.S. 722, 750 (19919¢ee also Simpson v. Jon288 F.3d 399, 406
(6™ Cir. 2000). That is, a petitier may not raise on federal habaaederal constitutional right
he could not raise in state cobacause of procedural defa¥ainwright v. Syket33 U.S. 72

(1977);Engle v. Isaac456 U.S. 107, 110 (1982). Absent caasd prejudice, &deral habeas

4



petitioner who fails to comply with a State’s rutdgprocedure waives hrgght to federal habeas
corpus review.Boyle v. Million 201 F.3d 711, 716 {6Cir. 2000)(citation omitted)Murray v.
Carrier, 477 U.S. 478, 485 (1986)Engle 456 U.S. at 110; Wainwright,433 U.S. at 87.
Wainwright replaced the "delibematbypass” standard éfay v. Noia,372 U.S. 391 (1963).
Coleman501 U.S. at 724.

The Sixth Circuit Court of ppeals requires a four-part analysis when the State alleges a
habeas claim is precludéy procedural defaulGuilmette v. Howe$24 F.3d 286, 290 (6Cir.
2010)en bang; Eley v. Bagley604 F.3d 958, 965 {6Cir.), cert. denied sub noriley v. Hauk,
__U.S. ,131S.Ct. 822 (201®eynolds v. Berryl46 F.3d 345, 347-48t?622ir. 1998),citing
Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986);accord Lott v. Coyle261 F.3d 594, 601-02
(6™ Cir. 2001);Jacobs v. Mohr265 F.3d 407, 417 {&Cir. 2001).

First the court must determine ttlere is a state procedural rule

that is applicable to the pettier's claim and that the petitioner
failed to comply with the rule.

Second, the court must decide wiest the state courts actually
enforced the state predural sanction, citingCounty Court of
Ulster County v. Allen442 U.S. 140, 149, 99 S.Ct. 2213, 60
L.Ed.2d 777 (1979).

Third, the court must decide whettibe state procedural forfeiture
is an "adequate and independent” state ground on which the state
can rely to foreclose review affederal constitutional claim.

Once the court determines thatstate proceduratule was not
complied with and that the rule was an adequate and independent
state ground, then the petitioner must demonstrate Sydeghat

there was "cause” for him to notltaw the procedural rule and that

he was actually prejudiced by the alleged cortstital error.

Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986).



There is no question that Ohio has a rule iraggiappeals from the intermediate court of
appeals to the Ohio Supreme Cdorbe taken within forty-five days, that that rule was actually
enforced against Cox in this case, and that tleeistan adequate an independent stare ground of
decision. Bonilla v. Hurley,370 F.3d 494, 497 {6Cir. 2004). The quéisn is whether Cox can
show adequate cause to excuse his default.

The record shows that thee®nd District Court of Appeslrejected this claim on the
merits in its decision of May 11, 2012. Under OBigp. Ct. R. Prac. 2.2(A)(1), Cox’s notice of
appeal was due to be filed dater than forty-five days lateor by June 24, 2012. No notice of
appeal was filed until August 28, 2012, in conjimet with Cox’s motion for delayed appeal
(Return of Writ, Exhibits 15 and 16, PagelD73880). The Warden notéisat Cox claimed in
his motion for delayed appeal that he nenezreived the appellate decision until July 30, 2012,
but attached a letter from his appellate attorsteying it had been serarlier (Answer/Return,
Doc. Noo. 11, PagelD 1032). The Warden alstes Cox never filed a memorandum in support
of jurisdiction setting out the clais on which he sought to appe&l.

Cox responds by asserting his attorney’sest@nt of earlier transmittal is not correct.
To support that claim, Cox moved to expand thcord (Doc. No. 4), which motion the Court
granted (Notation Order of Sephber 7, 2013). Examining the mail logs attached to the motion
to expand, the Magistrate Judge is persuadedGbats procedural detdt in filing late is
excused by his appellate attorney’s ineffectigsistance in failing to pvide him notice of the
appellate decision with sufficient time to appeath® Ohio Supreme Court. In his letter of July
30, 2012, counsel writes “[tjhe Cowtoceeded to rule othe same without oral argument and

issued their opinion on May 15, 201Zjraning the decision of the Trial Court. We sent a copy



a copy of that decision to you for review agll.” (Motion, Doc. No. 4-12, PagelD 160.)
Counsel is inaccurate by four days on the daiesafance of the decision. More importantly, he
never states when the decisionswsent and provides no corrobdoatof his statement that it
was mailed. When this lack of detail isntdoined with the mail logs from Cox’s place of
incarceration, the Magistie Judge is persuaded that thmpellate attorney did not give Cox
notice in time for him to appeal to the OhiapBeme Court. Notifying a client of an adverse
decision at the court of appeals level is pathefduty of appellate counsel and failure to do so
is ineffective assistanaaf appellate counselSmith v. Ohio Dep’t of Rehab. & Cord63 F.3d
426 (8" Cir. 2006).
The Warden asserts that this omission on counsel’s part cannot be excusing cause for the

procedural default because

the claim of attorney error inot providing him with the decision

was never fairly presented to the Ohio courts, and so that claim is

itself procedurally defaulted. It therefore cannot serve as cause for

a procedural default of Grounds One through Three.Es@eards

v. Carpenter 529 U.S. 446 (2000)bshear v. Moore354 Fed.

Appx. 964 (6th Cir. 2009). While it isue that Petitioner relied on

this excuse in his motion for dgked appeal to the Ohio Supreme

Court on direct appeal, and in higotion to file a late Ohio App.

26(B) application, Petitioner has nevairly presented to the Ohio

courts any substantive constitutional claim that his attorney

rendered him ineffective asssice by failing to timely provide

him with the Ohio appellatecourt decision affirming his
conviction.

(Reply to Traverse, Doc. No. 19, PagelD 1105, emphasis added.)

It is true that a claim oiheffective assistance of appellateunsel can be forfeited by

failing to raise it in the state court&dwards, supra But a habeas petither is not required to



present an ineffective assistarmfeappellate counsel claim todlstate courts as a substantive
claim in order to fairly present the claim to them. Cox did not “sandbag” the Warden by holding
back his claim that his attorney was ineffectivéilure reached this Court. Instead, he presented
the same facts on which he edihere to the Ohio Suprer@®urt in his motion for delayed
appeal: The fact that that court did not find irsHavor does not preclude this Court from doing
so because the question of whether a habe#@®pet has procedurally defaulted a claim is a
guestion of federal law. Henry v. Mississippi379 U.S. 443, 447 (1965)saac v. Englep46

F.2d 1129, FN3 (1980).

The Magistrate Judge condes that Cox’s delay in appieg to the Ohio Supreme Court
is excused by his appellate attorney’s ineffextess in furnishing him with a copy of the
appellate opinion.

The Court then turns to éhmerits of Ground One. Asoted above, this claim was
decided on the merits by the Second Dist@ourt of Appeals. JudgPonovan wrote for that
court:

[*P22] "THE TRIAL COURT ERRED IN NOT GRANTING
THE DEFENDANT A HEARINGON THE BASIS OF HIS PRO

SE MOTION FLED ON DECEMBER 17, 2010, TO REMOVE
HIS COUNSEL OF RECORD."

[*P23] In his first assignment, Cogontends that the trial court
erred when it failed to hold a hearing regarding his December 17,

2010, motion to remove his counsel.

[*P24] "An indigent defendant has mgght to have a particular
attorney of his own choosing rezent him. He is entitled to

! The questions before the two courts are different of course. The Ohio Supreme Court had to decide whether to
allow a delayed appeal, a matter within that court’s exclusive discretion. There is no federal constitutional right to a
delayed state court appeal upon a figdthat the failure to timely appeis caused by ineffective assistance of
counsel. But the Ohio Supreme Court was presented weithaime facts and with a quite parallel question: should

the delay in filing be excused when it was causedomething outside the appellant’s control?
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competent representation by the attorney the court appoints for
him. Therefore, in order to denstrate the good cause necessary
to warrant removing court appéat counsel and substituting new
counsel, defendant must show a breakdown in the attorney-client
relationship of such magnitudes to jeopardize defendanBsxth
Amendmentright to effective asistance of counsel.State v.
Coleman 37 Ohio St.3d 286, 292, 525 N.E.2d 792 (19&3ate v.
Murphy, 91 Ohio St.3d 516, 523, @D Ohio 112, 747 N.E.2d 765

[*P25] Disagreement between the attorney and client over trial
tactics and strategy does not watra substitution of counsel.
State v. Furlow2d Dist. Clark No. 03CA0058, 2004 Ohio 5279
SeeState v. Glasurel32 Ohio App.3d 227, 724 N.E.2d 1165 (7th
Dist.1999) Moreover, mere hostility, tension and personal
conflicts between attorney andiesit do not constitute a total
breakdown in communication ihése problems do not interfere
with the preparation and presentation of a defefAsdow, supra.

[*P26] The decision whether or not to remove court appointed
counsel and allow substitution oéw counsel is addressed to the
sound discretion of the trial courdnd its decisiorwill not be
reversed on appeal absemt abuse of discretioMurphy, supra.
The term "abuse of discretion” inigd that the court's attitude is
unreasonable, arbitrary, or unconscional#éate v. Adams62
Ohio St.2d 151, 404 N.E.2d 144 (1980)

[*P27] Initially we note that the trial court's failure to rule on Cox's
motion to remove counsel constituted an implicit ruling that the
motion was denied¥ When a triburt does not specifically rule
on a motion, the court is presumed to have overrulgdosia v.
Chrysler, 2d Dist. Greene Na2008 CA 35, 2008 CA 36, 2008
Ohio 4392

[*P28] In his motion to remove, Goargued that his counsel had
failed to allow him to hear and watch the audio and video
recordings made by the A.C.E. Tds&rce of the drug transactions
even though Cox had asked his ceeinf he could. We note Cox's
attorney had filed and conductadmotion to suppress this exact
same evidence two months earlidfe do not have a transcript of
this hearing to discern what,ahything, Cox saw and heard at that
time. Nevertheless, Cox did not raise any issues of ineffective
assistance prior to the secondltsatting. Cox further stated that

he and his counsel disagreed regarding how the case should be



handled. Cox, however, failed to state in his motion any specific
issues over which he drhis counsel disagreed.

[*P29] We also note that Cox filed his motion to remove his
counsel only three days beforeetfirst trial datewhich had been
set by the trial court approximéethree months prior. Cox,
however, failed to appear on the fiday of trial, and another date
had to be set on which to begin tiial. Clearly, the timing of the
motion to remove and his non-aggyance on the first trial date
suggests that his request was méatethe purposes of delay and
not because counsel was in anyyveeficient in his performance.

[*P30] Lastly, we note that Cox failed to express any
dissatisfaction with the performea of his appointed counsel when
he appeared for the second ltate on February 28, 2011. Had
Cox still been dissatisfied with diicounsel's representation when
the trial finally began, it follows that he could have easily voiced
his concerns to the trial couroreover, even if Cox and his
counsel failed to agree regardingkrtactics, thateason, standing
alone, would be insufficient to want a substitution of counsel.

[*P31] Upon review, we find that the record before us suggests

that Cox filed his pro se motioto remove his counsel for the

purposes of delay, that is, before the second trial date he did not

express any ongoing dissatisfactianth his attorney. On this

record, the trial court did not abuse its discretion when it failed to

guestion Cox regarding the allegats made in his motion, thereby

implicitly overruling his motion to remove counsel.

[*P32] Cox's first assignment ¢sic] error is overruled.
State v. Cox2012-Ohio-2100, 2012 Ohio App. LEXIS 1839, 11 22-32 [g#st. May 11, 2012).

When a state court decides on the meritglartd constitutional claim later presented to a

federal habeas court, the federal court mustrdeféhe state court decision unless that decision
is contrary to or an objectiyelunreasonable applicati of clearly emblished precedent of the
United States Supreme Court. 28 U.§Q@254(d)(1);Harrington v. Richter562 U.S. __ , 131
S. Ct. 770, 785 (2011Brown v.Payton,544 U.S. 133, 140 (2005Bell v. Conge535 U.S. 685,
693-94 (2002)Williams (Terry) v. Taylor529 U.S. 362, 379 (2000).
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There appears to be no doubt that Ciedfa motion to remove his attorney and
substitute different counsel, that the triaud failed to conduct a heng on that motion and
thereby effectively denied it, and that Cox #fere proceeded to trial with the attorney he
sought to have removed. Cox’s claim is thatfdalure to hold a hearing on his motion was itself
a constitutional violation for whithe is entitled to relief.

Cox is mistaken in claiming he had a amsional right to tle hearing he did not
receive. The Sixth Amendment guarantees a cahdefendant the right to effective assistance
of counsel at trial, but there is no right touosel of choice or to change counsel at will.
Furthermore, there is no conational right to a hearing on@o semotion to change counsel.
Cox asserts “[tlhe United States Supreme Chas held that once @equest for substitute
counsel has occurred, inquiry is requireqTraverse, Doc. bl 17, PagelD 1087), citingnited
States v. Robinso®73 F.2d 712, 716 YQCir. 1990); andUnited States v. Torres-Rodriquez,
930 F.2d 1375 (9Cir. 1991). The case which is reported at 973 F.2d 7$8usheast Resource
Recovery Facility v. Montenay Intl. Corpand not a criminal case at all. A criminal case
captionedUnited States v. Robinsowas decided by the Ninth €uit in 1990 and reported at
913 F.2d 712, but it does not stand for the promwsitor which Cox cites it. Another case
captionedUnited States v. Robinsomas decided by the Ninth €uit in 1990 and reported at
1990 U.S. App. LEXIS 22402, but it also does not hostehs an absoluteght to a hearing and
in fact held:

Our court has consistently uphetde denial of a motion for
substitution when the request svenade on the eve of trighee,
e.g., United States v. McClendo782 F.2d 785, 789 (9th Cir.

1986) United States v. Rogergf9 F.2d 1418, 1423-24 (9th Cir.
1985) United States v. Altamiran®33 F.2d 147, 152 & n.4 (9th
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Cir. 1980) cert. denied,454 U.S. 839 (1981)United States v.

Michelson,559 F.2d 567, 572 (9th Cir. 1977)
Id. at *1-2. The other cited sa from the Ninth CircuitJnited States v. Torres-Rodriqu&30
F.2d 1375 (1991), holds that a conviction will be reversed for denial of substitution of counsel
only if a defendant shows an abuse of discraticepplying three governing factors. It does not
hold there is an absolute comstional right toa hearing on aro semotion to substitute.

Finally, even if the cited Ninth Circuit sas had found an abstduright to such a
hearing, that would not allow Cdr prevail. Habeas corpus ynbe granted only if a petitioner
can show violation of a constttanal right clearly establisheloly holdings of the United States
Supreme Court, not by the aiiit courts of appeals.Terry Williams v. Taylar529 U.S. 362,
412 (2000).Taylor v. Withrow 288 F.3d 846, 850 (ECir.2002) (quoting 28 U.S.C. § 2254(d)).

The First Ground for Relief is without meaihd should be dismissed with prejudice.

Ground Two: Insufficient Evidenceto Support Conviction

In his Second Ground for Relief, Cox arguthat there was insufficient evidence
presented to support his conviction on any oudts 1, 2, 3, or 4. The Warden asserts this
Ground for Relief is procedurallyefaulted on the same basistlas First Ground for Relief, but

the Magistrate Judge rejects tkafense on the same analysis as is given above on Ground One.

Count |

Respecting Count | of the indictment, Cossarted on direct appethlat the conviction
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was not supported by sufficient evidence and alss against the manifest weight of the
evidence. In rejecting these two Agsments of Error, Judge Donovan wrote:

[*P34] "THERE WAS INSUFFCIENT EVIDENCE TO
SUPPORT THE FINDING BY T JURY OF GUILT AS TO
COUNT [, CONSPIRACY TO TRFFICKING IN COCAINE IN
AN AMOUNT EQUAL TO OR EXCEEDING 10 GRAMS BUT
LESS THAN 25 GRAMS, IN THE VICINITY OF A JUVENILE."

[*P35] "THE FINDING BY THE JURY OF GUILT AS TO
COUNT I, CONSPIRACY TOTRAFFICKING IN COCAINE
WAS AGAINST THE MANIFEST WEIGHT OF THE
EVIDENCE."

[*P36] In his second assignment, Cox argues that the evidence
adduced at trial was insufficierto sustain a conviction for
conspiracy to commit trafficking in crack cocaine (at least ten
grams but less than twenty-five) in the vicinity of a juvenile, in
violation of R.C. 2923.01(A)(2and 2925.03(A)(1) Additionally,

Cox asserts that his convictionrfeaid offense was against the
manifest weight of the evidence.

[*P37] "A challenge to the sufficiency of the evidence differs from
a challenge to the manifest weight of the eviden&idte v.
McKnight 107 Ohio St. 3d 101, 112, 2005 Ohio 6046, 837 N.E.2d
315 "In reviewing a claim of insuffient evidence, '[tlhe relevant
inquiry is whether, after reviewing the evidence in a light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elementf the crime proven beyond a
reasonable doubt.' (Internal citations omitted). A claim that a jury
verdict is against the manifegteight of the evidence involves a
different test. 'The court, reviéng the entire record, weighs the
evidence and all reasonable infezes, considers the credibility of
witnesses and determines whether in resolving conflicts in the
evidence, the jury clearly lost its way and created such a manifest
miscarriage of justice that themviction must be reversed and a
new trial ordered. The discretialyapower to grant a new trial
should be exercised only in the exceptional case in which the
evidence weighs heavibgainst the conviction.ld.

[*P38] The credibility of the witnesseand the weight to be given
to their testimony are matters fitre trier of facts to resolvé&tate
v. DeHass 10 Ohio St.2d 230, 231, 227 N.E.2d 212 (1967)
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"Because the factfinder * * * has the opportunity to see and hear
the witnesses, the cautious exer@$éhe discretnary power of a
court of appeals to find that adgment is against the manifest
weight of the evidence requires that substantial deference be
extended to the factfinder's determinations of credibility. The
decision whether, and to what exteto credit the testimony of
particular witnesses is withinhe peculiar competence of the
factfinder, who has seen and heard the witnessite v. Lawsagn

2d Dist. Montgomery No. 16288, 1997 Ohio App. LEXIS 3709,
1997 WL 476684 (Aug. 22, 1997)

[*P39] This court will not substitutés judgment for that of the
trier of facts on the issue of witness credibility unless it is patently
apparent that the trier of fact lost its way in arriving at its verdict.
State v. Bradley2d Dist. ChampaigiNo. 97-CA-03, 1997 Ohio
App. LEXIS 4873, 1997 WL 691510 (Oct. 24, 1997)

[*P40] "Conspiracy" is defined iR.C. 2923.01(A)(2)n pertinent
part:

(A) No person, with purpose to contror to promote or facilitate
the commission of *** a felony dig trafficking *** offense ***
shall *** with another person or persons, plan or aid in planning
the commission of any of the specified offenses.

(B) No person shall be convicted of conspiracy unless a substantial
overt act in furtherance of the c@iscy is alleged and proved to
have been done by the accuse@ @erson with whom the accused
conspired, subsequent to the accused's entrance into the
conspiracy. For the purposes ofisthsection, an overt act is
substantial when it is of a characthat manifests a purpose on the
part of the actor that the objecf the conspiracy should be
completed.

[*P41] R.C. 2925.03(A)(1defines trafficking in drugs and states
as follows:

(A) No person shall knowingldo any of the following:
(1) Sell or offer to déa controlled substance.
(C)(4) If the drug involved in the violation is cocaine or a
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compound, mixture, preparation, substance coaining cocaine,
whoever violates division (A) of this section is guilty of trafficking
in cocaine. The penalty for theffense shall be determined as
follows:

*k%

(e) *** if the amount of the drug involved equals or exceeds ten
grams but is less than twerfiye grams of crack cocaine,
trafficking in cocaine is a fehy of the second degree ***. If the
amount of the drug involved is within one of those ranges and if
the offense was committed *** in the vicinity of a juvenile,
trafficking in cocaine is &lony of the first degree ***.

[*P42] Lastly, "an offense is '‘committed in the vicinity of a
juvenile' if the offender commits the offense within one hundred
feet of a juvenile or within th@iew of a juvenile, regardless of
whether the offender knows the agkthe juvenile, whether the
offender knows the offense is being committed within one hundred
feet of or within view of thguvenile, or whether the juvenile
actually views the commission of the offense.”

[*P43] The evidence adduced atiatr established all of the
elements necessary to sustaiox@ conviction for conspiracy to
commit trafficking in crack cocaine (at least ten grams but less
than twenty-five) in the vicinityf a juvenile, in violation oR.C.
2923.01(A)(2) and 2925.03(A)(1) Initially, we note that both
Younker and Rodriguez testified that Younker's two year old son
was in the backseat of the velei where the drug transaction took
place. Rodriguez testified thab¥nker informed her that Cox had
crack cocaine for sale.

[*P44] Younker testified that she explained to Cox what
Rodriguez wanted, and Cox indiedtto Younker that he would
provide that amount prior to theale. Younker testified that Cox
stated that while he had a porti@f the crack cocaine in his
possession, he would have to getrést from his brother, Barnett.
If Younker's testimony was deemededible, thena jury could
clearly find that a conspiracylearly existd between Cox,
Younker, and Barnett to facilitagnd commit the sale of at least
ten but not [sic] less than twenty-five grams of crack cocaine.

[*P45] Younker further testified that while they were on the way
to the location of the drug traaction, Cox removed a baggie of
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crack cocaine from his pocket anchbdad it to his brother, Barnett,

in the back seat of the vehicl&he evidence further established
that Cox was present in the vehicle while the sale of the crack
cocaine took place. Once the sale to Rodriguez was completed for
$700.00, Cox distributed the drug money to Younker and Barnett,
keeping $100.00 for himself. We alsote that DetMiller testified

that on October 1, 2009, Cox stated that he was the "same dude
you got it from the last time." De Miller testified that he
understood this statement to melat Cox was the individual who
sold the crack cocaine tooRriguez on September 21, 2009, when
Det. Penrod was posing as Det. Miller's girlfriend to facilitate the
drug transaction. Thus, a reviewtbé record convinces us that the
State's evidence, taken in its entirety, was sufficient to sustain
Cox's conviction for conspiracy to commit trafficking in crack
cocaine (at least ten grams but lessmttwenty-five) in the vicinity

of a juvenile.

State v. Cox, supraq 34-45.

In cases such as Petitioner's challengingsiiciency of the evidence and filed after
enactment of the Antiterroris@nd Effective Death Penal#ct of 1996 (Pub. L. No 104-132,
110 Stat. 1214)(the “AEDPA”), tavlevels of deference toadé decisions are required:

In an appeal from a denial of heas relief, in which a petitioner
challenges the constitutional sufficiency of the evidence used to
convict him, we are thus bound by two layers of deference to
groups who might view facts differtiyp than we would. First, as in

all sufficiency-of-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. Sedlackson v. Virginia443 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). In dw so, we do not reweigh the
evidence, re-evaluate the credibildf witnesses, or substitute our
judgment for that of the jury. Séited States v. Hilliard11 F.3d
618, 620 (6th Cir. 1993). Thus, even though we might have not
voted to convict a defendant had we participated in jury
deliberations, we must uphold theyjwerdict if any rational trier

of fact could have found the ®@mdant guilty after resolving all
disputes in favor of the presution. Second, evewere we to
conclude that a rational trier of fact could not have found a
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petitioner guilty beyond a reasomalaloubt, on habeas review, we

must still defer to the state appellate court's sufficiency
determination as long as it istnonreasonable. See 28 U.S.C. §
2254(d)(2).

Brown v. Konteh567 F.3d 191, 205 {6Cir. 2009). In a sufficiezy of the eidence habeas
corpus case, deference should be mitcethe trier-of-fact's verdict unddackson v. Virginiand
then to the appellate court's considematof that verdictas commanded by AEDPAucker v.
Palmer, 541 F.3d 652 (BCir. 2008).

We have made clear thd&cksonclaims face a high bar in federal
habeas proceedings because they are subject to two layers of
judicial deference. Fitson direct appeal, "is the responsibility of

the jury -- not the court -- to det®@ what conclusions should be
drawn from evidence admitted at trial. A reviewing court may set
aside the jury's verdict on the ground of insufficient evidence only
if no rational trier of fact cod have agreed with the jury."
Cavazos v. Smittg65 U. S. 1,  , 132 S. Ct. 2, 181 L. Ed. 2d
311, 313 (2011)per curianm). And second, on habeas review, "a
federal court may not overturn state court decision rejecting a
sufficiency of the evidence challenge simply because the federal
court disagrees with the state dodrhe federal court instead may
do so only if the state cdurdecision was 'objectively
unreasonable.'lbid. (quotingRenico v. Left559 U. S. |, |
130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)).

Coleman v. Johnse®66 U.S.  , 132 S. Ct. 2060, 2062 (2@E2)¢uriam)

With respect to his conviction on Countdox admits that there is damaging testimony
from both Younkers and Rodriquez concernimg conduct on September 21, 2009. But, he
says, they were seeking “persbgain in their testimony regardy these transaction to avoid
their own criminal charges. €hefore, their testimony deservgeve suspicion.” (Petition,
Doc. No. 3, PagelD 114.) But whether any paréicyliece of testimony is to be believed or not

is a matter for the jury, particularly becausg amtives these witnesses had to shade the truth
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was available to be poid out to the jury.

Cox claims that there was no two-year-oldld present becaughe “audio recordings
contain no sound of a child.Id. at PagelD 115. There is, hoveg, eyewitness testimony from
two different people that a two-geold child was present. & argument that this eyewitness
testimony should be discounted because of tltBoarecording should have been made to the
jury. 1t is certainlynot the case that no ratial juror could have believed a child was present
when two eyewitnesses said there was a child.

Cox relies on the Ohio statute which regsi proof of conspiy by more than the
testimony of a co-conspirator, Ohio Revisedd€ § 2923.01(H)(1). But he was not charged
with conspiring to have a two-yeald present, but rather witlorspiring to traffic in drugs.

The decision of the Second District CoaftAppeals that theanviction on Count | is
supported by sufficient evidence is not @ojectively unreasonable application dd#ckson v.

Virginia, supra.

Count I1
Cox also claimed on direct appeal thagrthwas insufficient evehce to support his

conviction on Count Il of the Indictment. The@t of Appeals decided this claim as follows:

[*P49] "THERE WAS INSUFFICIENT EVIDENCE TO

SUPPORT THE FINDING BY TH JURY OF GUILT AS TO

COUNT II, COMPLICITY TO TRAFFICKING IN COCAINE."

[*P50] THE FINDING BY THE JURY AS TO COUNT II,

COMPLICITY TO TRAFFICKING IN COCAINE WAS

AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE."

[*P51] In his fourth assignment dadrror, Cox asserts that the
evidence adduced at trial was iffgtient to sustain a conviction
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for complicity to trafficking in crack cocaine (at least ten grams
but less than twenty-five grams) in the vicinity of a juvenile, in
violation ofR.C. 2925.03(A)(1). Additionally, Cox asserts that his
conviction for said offense was agsi the manifest weight of the
evidence.

[*P52] "Complicity" is defined irr.C. 2923.03 in relevant part:
(A) No person, acting with the kind of culpability required for the
commission of an offense, ah do any of the following:

(2) Aid or abet another in committing the offense.

[*P53] The drug trafficking statuteR.C. 2925.03, provides in
pertinent part:
(A) No person shall knowingl do any of the following:

(1) Sell or offer to déa controlled substance.

[*P54] A person aids and abets tb@mmission of a crime when
he advises, supports, assistscamages or cooperates with the
principal offender, and shares the criminal intent of the principal
offender.State v. Johnson, 93 Ohio St.3d 240, 2001 Ohio 13386,

754 N.E.2d 796. "Such intent may be inferred from the facts and
circumstances surrounding the crimgtite v. Whitfield, 2d Dist.
Montgomery No. 22432, 2009 Ohio 293.

[*P55] Viewing the evidence in thight most favorable to the
State, we find sufficient evidence to support Cox's conviction for
complicity to trafficking in crackcocaine. As previously stated,
Younker affirmatively testified @t Cox was the source of the
crack cocaine sold to Roduez on September 21, 2009. Younker
also testified that while she and Barnett were paid for their role in
the transaction, Cox kept $100.00 of the proceeds from the sale of
the half-ounce of crack cocaineonker's testimony in this regard
establishes that Cox assisted, facilitated, and/or promoted the
commission of trafficking in @ck cocaine. Without Cox's direct
involvement in the drug transactiatie deal could not have been
completed.

[*P56] Moreover, although Cox attepted to discredit Younker's
testimony as fabricated and self-serving, the jury did not lose its
way simply because it chose to believe her testimony regarding
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Cox's involvement in the dnsaction. Accordingly, Cox's

conviction for complicity to trafftking in crack cocaine in Count

Il is not against the manifest weight of the evidence.

[*P57] Cox's fourth and fifth assigments of error are overruled.
State v. Cox2012-Ohio-2100, 2012 Ohio App. LEXIS 1839 {1 49-8%3st. 2012).

Cox argues the evidence is insufficienstgport a conviction for complicity because he
was just a passenger in the car where thetrdhrgsaction took place tweeen the confidential
informant and the back seat passenger. Cox clhamas just sitting #re silently (Petition,
Doc. No. 3, PagelD 117). Buhis account ignores ¢htestimony presente® the jury from
Younkers and Rodriquez about what Cox’s role was in the transaction. In other words, the
premise of Cox’s claim on Count i that the testimony of thesso witnesses should not have
been believed. That is an argument directethéojury. Obviously the jury did believe these
witnesses and Cox points to ncacta which show that no rathal juror could possibly have
believed them.

The decision of the Second District CourtAgpeals that theanviction on Count Il is

supported by sufficient evidence is not alpjectively unreasonable application d#ckson v.

Virginia, supra.

Count 111

Cox argues there was insufficient evideteonvict him on Count Il for possession of
the crack cocaine because he was never in actual or constructive possession of it (Petition, Doc.

No. 3, PagelD 117-119). This claim was alsoew@isn direct appeal and decided as follows:
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[*P59] "THERE WAS INSUFFCIENT EVIDENCE TO
SUPPORT THE FINDING BY T JURY OF GUILT AS TO
COUNT I1l, POSSESSION OF COCAINE."

[*P60] "THE FINDING BY THE JURY OF GUILT AS TO
COUNT Ill, POSSESSION OF GCAINE, WAS AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE."

[*P61] In his sixth assignment of error, Cox argues that the
evidence adduced at trial was iffszient to sustain a conviction

for possession of crack cocaine (at least ten grams but less than
twenty-five grams), in violation oR.C. 2925.11(A) Additionally,

Cox asserts that his convictionrfeaid offense was against the
manifest weight of the evidence.

[*P62] To prove a violation ofR.C. 2925.11(A) the State was

required to prove beyond a reaable doubt that Cox knowingly
possessed a controlled substancejaig the crack cocaine sold to
Rodriguez during the contrelfl purchase on September 21, 2009.

[*P63] Knowingly is defined irR.C. 2901.22(B)

A person acts knowingly, regardles§ his purpose, when he is
aware that his conduct will probabtyause a certain result or will
probably be of a certain nature. A person has knowledge of
circumstances when he is awdhnat such circumstances probably
exist.

[*P64] "Possession” is defined kC. 2925.01(K)

Possess or possession means having control over a thing or
substance, but may not be inferred solely from mere access to the
thing or substance through owskip or occupation of the
premises upon which the thing or substance is found.

[*P65] Possession of a drug may lesther actual physical
possession or constructive possessigtate v. Butler 42 Ohio

St.3d 174, 538 N.E.2d 98 (1989A person has constructive
possession of an item when he is conscious of the presence of the
object and able to exercise doimim and control over that item,
even if it is not within 8 immediate physical possessi@iate v.
Hankerson 70 Ohio St.2d 87, 434 N.E.2d 1362 (1983)ate v.
Wolery, 46 Ohio St.2d 316, 348 N.E.2d 351 (1976)
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[*P66] Readily usable drugs found wery close proximity to a
person may constitute circumstahgaidence sufficient to support

a finding that the person consttively possessed those drugs.
State v. Miller 2d Dist. Montgomery No. 19174, 2002 Ohio 4197
In determining whether a defendant knowingly possessed a
controlled substance, it is necesstryexamine théotality of the
relevant facts and circumstancé&date v. Teame82 Ohio St.3d
490, 492, 1998 Ohio 193, 696 N.E.2d 1049 (19%ate v.
Pounds 2d Dist. Montgomery No. 21257, 2006 Ohio 304be
State may prove constructive possession solely through
circumstantial evidenceState v. Barnett2d Dist. Montgomery
No. 19185, 2002 Ohio 496Lircumstantial evidence and direct
evidence have the same probative valigte v. Jenkss1l Ohio
St.3d 259, 574 N.E.2d 492 (1991)

[*P67] Younker's testimony was that on September 21, 2009, Cox
handed the baggie of crack cocaiodBarnett immediately prior to
their arrival at the McDonalds gang lot where the transaction
was conducted. Moreover, after she returned from the vehicle in
which Cox was present, Rodriguez had crack that she had just
purchased therein. Det. Miller also testified that on October 1,
2009, Cox stated that he was tlsame dude you got it from the
last time,” meaning the source of the crack cocaine from the
controlled purchase on September 21, 2009. Viewed in a light most
favorable to the State, this evidence establishes that Cox
knowingly possessed the crack cocaine at issue in Count Il
Additionally, we find that Cox'sonviction for possession of crack
cocaine in Count Il was not againthe manifest weight of the
evidence.

[*P68] Cox's sixth and seventh assigents of error are overruled.
State v. Cox, supr@f 58-68.

Cox’s argument on this sub-claim focusesOhio case law discussing various ways in
which a person may be found in constructive possessi drugs in contrast to the facts of his
own case. For example, he says “In casitta Caldwell [State. Caldwell, 2011 WL 5022896
(Ohio App. %' Dist. 2011)], | was not in possessionfuat or constructig, of the subject
cocaine.” (Petition, Doc. No. 3, PagelD 118).
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Cox points to no place in the record wheretdstified he was not in possession of the
cocaine. The court of appeals, however, fourad Younkers testified Cox handed the baggie of
cocaine to Barnett “immediately prior to their arrival at the McDonalds parking Btate v.
Cox, supray 67. Perhaps if Cox had testified, the pmould have believed him, but he did not.
Here, as with the prior sub-claims, the jury veaitled to believe Younkers and that testimony
alone is enough to establish possession.

The decision of the Second District CourtAgpeals that the conviction on Count Il is
supported by sufficient evidence is not @pjectively unreasonable application dd#ckson v.

Virginia, supra.

Count IV

Cox argues that there was insufficient evidence to convict him of the charge in Count IV
of the Indictment, trafficking in powder cocain&his claim was preserdeon direct appeal and
decided by the appellate court as follows:

[*P70] "THERE WAS INSUFFCIENT EVIDENCE TO
SUPPORT THE FINDING BY T JURY OF GUILT AS TO
COUNT v, TRAFFICKING IN COCAINE."

[*P71] "THE FINDING BY THE JURY OF GUILT AS TO
COUNT 1V, TRAFFICKING IN COCAINE, WAS AGAINST
THE MANIFEST WEIGHT OF THE EVIDENCE."

[*P72] In his eighth assignment, Cox asserts that the evidence
adduced at trial was insufficiend sustain a conviction for one
count of trafficking in cocaine (dast ten grams blgss than one
hundred grams), in violation oR.C. 2925.03(A)(1) Cox also
argues that his conviction for saiffense was against the manifest
weight of the evidence. Specifigl Cox contends that the State
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failed to adduce sufficient evidence to prove that he offered to sell
powder cocaine to Det. Miller. Coalso asserts that Det. Miller
could not have been sure that the individual to whom he was
speaking was Cox.

[*P73] Det. Miller testified that Cox initially offered to sell him
ten grams of powder cocaine for $700.00. Det. Miller also testified
that Cox's phone calls on October 1, 2009, came from Younker's
phone number, and that the calldentified himself as "Twin,"
Cox's nickname. We note that w@ial, Younker identified Cox's
voice as the one on the recoginfrom the October 1, 2009,
aborted drug transaction. After D#iller terminated the deal out

of fear for his personal sajetCox became relatively agitated,
stating that he reallwanted the drug sale to occur, even going so
far as to lower the price while increasing the quantity of the
cocaine he intended to sell to Det. Miller.

[*P74] Ohio Rule of Evidence 901(B)(States that authentication
or identification ofa voice may be done ybopinion based upon
hearing the voice at any time umddrcumstances connecting it
with the alleged speaker.” On October 6, 2009, Det. Miller met
with Cox in-person and spoke witlim during that particular drug
transaction. As a result, Det. Mill would be able to state his
opinion on voice identification, thudentifying Cox's voice as the
one on the recordings from treborted controlled purchase on
October 1, 2009. Viewed in a light sicfavorable to the State, the
evidence adduced was sufficient gastain Cox's conviction for
trafficking in cocaine based ohis offer to sell Det. Miller
approximately nine grams of paer cocaine on October 1, 2009.

[*P75] Moreover, although Cox attempted to undermine Det.
Miller's testimony, the jury did ndobse its way simply because it
chose to believe his testimony rediag Cox's offer to sell nine
grams of powder cocaine, as well as his identification of Cox as
the individual speaking during thehone calls on October 1, 2009.
Accordingly, Cox's conviction fotrafficking in cocaine in Count

IV is not against the manigéweight of the evidence.

[*P76] Cox's eighth and ninth assignmtg of error are overruled.
State v. Cox, suprd 70-76.

Cox’s argument is that there are variouguable inconsistencies in Detective Miller's
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testimony and there is no scientific evidenceshsas a forensic voice analysis, to corroborate
Miller's identification of his voice Here, again, Cox misapplies tldackson v. Virginia
standard. The question is not whether thateStmight have had more evidence or more
persuasive evidence. Rather the standard requires that there be competent believable evidence
on each element of the crime, which there was on the trafficking offense.

The decision of the Second District CourtAggpeals that the conviction on Count IV is
supported by sufficient evidence is not @pjectively unreasonable application dd#ckson v.
Virginia, supra.

In sum, as found by the Second District CafrAppeals, the state presented competent
credible evidence on each elemen the offenses charged @ounts one though four of the
Indictment and applied the correct legalnstard. Ground Two for Relieshould therefore be

dismissed with prejudice.

Ground Three: Ineffective Assistance of Trial Counsel

In his Third Ground for Relief, Cox argues hexeived ineffective assistance of trial
counsel when his trial attorneyild to properly objecto the admission of theudio tape as trial
exhibit #1. The Warden asserts this Ground folieRés procedurallydefaulted on the same
basis as the First Ground for Rid)ibut the Magistrate Judge reffe that defense on the same
analysis as is given above on Ground One.

The governing standard for ineffeaiassistance ofocinsel is found irStrickland v.

Washington466 U.S. 668 (1984):
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A convicted defendant's claim ah counsel's assistance was so
defective as to requarreversal of a convion or death sentence
has two components. First, the defendant must show that counsel's
performance was deficient. Thigquires showing that counsel
was not functioning as the "counsel" guaranteed the defendant by
the Sixth Amendment. Second, tthefendant must show that the
deficient performance prejudicethe defense. This requires
showing that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable. Unless a
defendant makes both showings, cannot be said that the
conviction or death sentence riked from a breakdown in the
adversary process that renders the result unreliable.

466 U.S. at 687. In other words, to establisgffective assistance, a defendant must show both
deficient performance and prejudicBerghuis v. Thompkin$60 U.S. 370, , 130 S.Ct. 2250,
2264 (2010)¢iting Knowles v. Mirzayancé56 U.S.111 (2009).

With respect to the first prong of ti&tricklandtest, the Supreme Court has commanded:
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Judicial scrutiny of counsel'performance must be highly
deferential. . . . A fair assesent of attorney performance requires
that every effort be made tdireinate the distorting effects of
hindsight, to reconstruct the dinmstances of counsel’s challenged
conduct, and to evaluate the condinom counsel’s perspective at
the time. Because of the ddfilties inherent in making the
evaluation, a court must indulge a strong presumption that
counsel's conduct falls within a wide range of reasonable
professional assistance; that tise defendant must overcome the
presumption that, under the circstances, the challenged action
"might be considered sound trial strategy."

466 U.S. at 689.
As to the second prong, the Supreme Court held:

The defendant must show thaietl is a reasobée probability
that, but for counsel's unprofessibnerrors, the result of the
proceeding would have been different. A reasonable probability is
a probability sufficient to overcome confidence in the outcome.466
U.S. at 694. See also Darden v. Wainwright77 U.S. 168, 184
(1986), citing Strickland, supra.Wong v. Moneyl142 F.3d 313,
319 (8" Cir. 1998),citing Strickland, supraBlackburn v. Foltz

828 F.2d 1177, 1180 {6Cir. 1987),quoting Strickland, 466 U.S.

at 687. “The likelihood o& different result must be substantial, not
just conceivable.”Storey v. Vasbinde657 F.3d 372, 379 (&Cir.

2011),cert. denied,  U.S. __ , 132 S.Ct. 1760 (201Quoting
Harrington v. Richter 562 U.S. _ , | 13S. Ct. 770, 792
(2011).

Counsel’s performance is measured by “pravgiprofessional norms” at the time of the
alleged errorsRickman v. Bell131 F.3d 1150, 1154 {&Cir. 1997).
Cox raised this Ground for Relief on direct appand the court of appeals decided it as
follows:
[*P87] Cox's eleventh assignment of error is as follows:
[*P88] "THE DEFENDANT RECEIVED INEFFECTIVE

ASSISTANCE OF COUNSEL IN FAILURE [sic] TO
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PROPERLY OBJECT TO TH ADMISSION OF THE AUDIO
TAPE AS TRIAL EXHIBIT #1."

[*P89] In his eleventh assignment, Cox argues that he received
ineffective assistance when hisunsel failed to object to the
admission of State's Exhibit #1, wh contained recordings that
were not admitted as testimony, nauthenticated by the State.

[*P90] "We review the alleged instaes of ineffective assistance

of trial counsel undethe two prong angsis set forth irStrickland

v. Washington466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984) and adopted by the Supreme Court of OhidSiate v.
Bradley (1989), 42 Ohio St.3d 136, 538 N.E.2d 373* * .
Pursuant to those cases, trial counsel is entitled to a strong
presumption that his or her conddialis within the wide range of
reasonable assistancetrickland 466 U.S. at 688To reverse a
conviction based on ineffective assince of counsel, it must be
demonstrated that trial counsel's conduct fell below an objective
standard of reasonableness and that his errors were serious enough
to create a reasonable probabilitatthbut for the errors, the result

of the trial would have been differentd. Hindsight is not
permitted to distort the assessment of what was reasonable in light
of counsel's perspective at the time, and a debatable decision
concerning trial strategy cannédrm the basis of a finding of
ineffective assistance of counsdlinternal citation omitted)State

v. Mitchell 2d Dist. Montgomery No. 21957, 2008 Ohio 493, § 31

[*P91] An appellant is not deprived of effective assistance of
counsel when counsel chooses, dtrategic reasons, not to pursue
every possible trial tactiGtate v. Brown38 Ohio St.3d 305, 319,
528 N.E.2d 523 (1988)The test for a claim of ineffective
assistance of counsel is nethether counsel pursued every
possible defense; the test is whether the defense chosen was
objectively reasonabléStrickland v. Washingtor466 U.S. 668,
104 S.Ct. 2052, 80 L. Ed. 2d G&7A reviewing court may not
second-guess decisions of counglich can be considered matters
of trial strategy State v. Smithl7 Ohio St.3d 98, 17 Ohio B. 219,
477 N.E.2d 1128 (1985Debatable**35] strategic and tactical
decisions may not form the basof a claim for ineffective
assistance of counsel, even if,himdsight, it looksas if a better
strategy had been availabftate v. Coak65 Ohio St.3d 516, 524,
605 N.E.2d 70 (1992)

[*P92] After a thorough review of ¢hrecord, we conclude that

Cox has failed to establish that he was prejudiced by his counsel's
failure to object to the admissia@i State's Exhibit #1. Initially we
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note that the admissible portion of the evidence on the audiotape
comprising State's Exhibit #1 was péalyfor the jury during trial.
Additionally, while it is true thatlefense counsel did not object to
admission of State's Exhibit #1, thecord indicates that defense
counsel entered into an agreemeith the State whereby the tape
would be admitted into evidence, but the bailiff would be
instructed not to permit the jury to hear the portion of the tape
which was inadmissible. On appe@bx does not argue that State's
Exhibit #1 was inadmissible in i@ntirety. Rather, Cox contends
only a portion of the tape was inadisible, and it ppears from the
record that steps were taken to iresa portion of the tape was kept
from the jury pursuant to the agreement between the parties. Cox
does not argue that he was imyavay prejudiced by the parties'
agreement to instruct the bailiff not to allow the jury to hear the
inadmissible portion of the tape, ndwes he suggest that there was
a breach of this directive. ThuspChas failed to establish that his
counsel's performance was dediti. Reviewing courts must
indulge in a strong presumption that counsel's conduct was not
improper, and reject post-trial retiny of an act or omission that
was a matter of trial tdics merely because it failed to avoid a
conviction." State v. Reid2d Dist. Montgomery No. 23409, 2010
Ohio 1686

[*P93] Cox's eleventh assignntesf error is overruled.

State v. Cox, suprd1 87-93.
In support of this Ground for Relief, Cox makes the following arguments:

In the current case, my counsel failed to object to the admission of
Exhibit #1 which contained recordings that were not admitted as
testimony and not authenticated by the state. Exhibit #1 was used
in it's [sic] entirety to convict me on all charges and was the main
evidence in the states [sic] case. The admissions hearing at trial the
prosecutor made it paof the record that a part of Exhibit #1 was
deemed inadmissible. The defense went into an agreement with the
state, without my permission, tol@k the bailiff to fast forward

the tape past the harmful portions. This was a critical error made
by the defense attorney for sevem@asons: 1) The deal that was
made to protect the jury , haédn breached. The jury had already
heard Exhibit #1 in it's [sic] entitgtwice unredacted in open trial.

2) One of my convictions came solely from an audio tape from
Exhibit #1. October 1, 2009, courur, in which | received [sic] 4
years for, there is no other evidence of this drug deal taking place.
Besides an audio tape, Which isagysic] of Exhibit #1. Nor [sic]
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only was this the sole evidence of the October 1, 2009 charge, but
Exhibit #1 was also used to linke from the October 1, 2 009
deal, back to the Septemb2d, 2009, deal. Had my attorney
objected to the admission of ExHil#il at transcript page 375 and
376. The trial judge stated that:yibu want an exhibit admitted, it
needs to be clean because----Iggiehat | am saying is, if you go

on and admit an exhibit take tb&éending portion out.” The judge
goes on at transcript ga 376 at 6-11 stating: That absent of an
objection at this point we are going forward with it and we will

do it the way you two agreed to dathbut candidly, if the defense
had objected to the admission tifat | probably would have
granted it for that reason. Eveéhough the trial attorney didn't
object, the court was aware &fie problem and would have
excluded the evidence. Theveg the court should have Sua
Sponte excluded Exhibit #1 the audio tapes, and abused it's[sic]
discretion by knowingly allowing pjudicial evidence to be heard

by the jury.

(Petition, Doc. No. 3, PagelD 123-24.)

The Second District found that “the admidsiportion of the evidence on the audiotape
comprising State’s Exhibit #1 wasagked for the jury during trial.”State v. Cox, suprd] 92.
Cox claims this “fact finding determination in this aspect was wrong.” (Traverse, Doc. No. 17,
PagelD 1092.)

Under 8 2254(e)(1), a state court’s findingfsfact are presumed correct and may be
rebutted by the petitioner only by clear and convincing evidence to the con@amwell v.
Bradshaw 559 F.3d 398, 405 {6Cir. 2009);Mitchell v. Mason325 F.3d 732, 737-38 {&Cir.
2003); Warren v. Smith161 F.3d 358, 360-61 (6Cir. 1998). This statutory presumption of
correctness extends to factualdings made by state appellate ¢sum the basis dheir review
of trial court recordsGirts v. Yanai501 F.3d 743, 749 {6Cir. 2007);:Mason v. Mitchell320
F.3d 604, 614 (B Cir. 2003); Brumley v. Wingard269 F.3d 629, 637 {6Cir. 2001),citing
Sumner v. Matad449 U.S. 539, 546-47 (1981).

To rebut the court of appeals’ findingpxargues “my trial transcripts are incomplete,
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with regards [to] State’s TridExhibit #1. State’s Exhibit #1 vganot transcribed in real time
with my trial. There is no record of what was exactly said in the presence of my jury.”
(Traverse, Doc. No. 17, PagellD92.) Cox then direstthis Court’'s attetion to the trial
transcript, citing twenty-eight different pagesThe first such place is at PagelD 581 where the
transcript reads “(WHEREUPON, State’s Exhibit played for the Jury.)” The next such place
is at PagelD 587 where the transcript reall8HEREUPON, State’s Exhibit No. 1 played for
the Jury.)” Just before this, the following colloquy is recorded:

MR. HAYES [the prosecutor]: Youdonor, at this point | ‘'m going

to play that portion of the audrecording. That will be marked as

State’s Exhibit No. 1B.

'HE COURI'": Is this all on the same disk?

MR. HAYES: It is. We can just refer to it as Exhibit 1?

'IHE COURI': Yeah. Are yogomfortable with that?

MR. HAYES: Yeah. We're only gag to have one Exhibit.

'IHE COURI'" If you want with Consel and the Jury to break it

down into parts, you are entitled do that, but | just need Exhibit

1 for the disk.

MR. HAYES: Fair enough. | thini the Court will indulge me, |
will continue to break it down.

The third instance cited by Cox is atgetd 697 and reads “(WHEREUPON, State’s
Exhibit No. 1 played for the Jury) just after Mdayes says he is abotat play a portion of

Exhibit 1. Exactly the same language appears at PagelD 604, 607, 608, and 612. It is apparent

2 Cox cites to pages of the transcript as originally nugt®y the court reporter (Traverse, Doc. No. 17, PagelD
1093). In the Order for Answer, the Court required the Warden to file the reeotwbelcally, causing the Court’'s
CM/ECF filing system to affix a unigu@agelD number to each page of the record and ordered “All papers filed in
the case thereafter, by either partycluling the answer and exhibit indexaihinclude record references to the
PagelD number.” (Doc. No. 2, PagelD 84). Cox has ignored this Order.
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that the court reporter who made the stenotygmond of the trial (1) did not transcribe the
portions of State’s Exhibit 1 abey were played and (2) made the same record notation each
time a portion of the recording was played.

Mr. Cox asks this Court to infer from whats not transcribed that what was played for
the jury included inadmissible evidence. The Magte Judge concludes, to the contrary, that
the court of appeals’ finding is fully supported by theord. First, it is clear from the context of
each of these excerpts that Judge Wolaver antivthattorneys were very attentive to what was
properly admissible. Secondly, tteav is that regularity of theecord is to be presumedhinn
v. Warden 2013 U.S. Dist. LEXIS 91248 at *86iting Johnson v. ZerbsB804 U.S. 458, 468
(1938)(regularity of a state court judgment is tqpbesumed.) It is customary in most courts not
to have the court reporter trangaiaudio recordings, so the faeat this court reporter followed
that custom in this case does not support terence that somethingadmissible was heard by
the jury. Finally, there is no evidence — only Gogssertion — that the jury heard the entire
recording.

At the time the case was submitted to the jury, an agreement was reached between
counsel that the bailiff would control which paris of the audio recording the jury heard. Cox
claims he did not concur in that agreement,Hisifack of concurrence is immaterial: the proper
handling of evidence by a deliberating jury is a matter that a defense lawyer can decide himself
without the concurrence of his client. An attey undoubtedly has a duty to consult with the
client regarding “important decisions,” inciag questions of overarching defense strategy.
Florida v. Nixon 543 U.S. 175 (2004giting Strickland 466 U.S. at 688. That obligation does
not require counsel to obtain defendartbnsent to every tactical decisioldl. citing Taylor v.

lllinois, 484 U.S. 400, 417-418 (1988), holding thatatiorney has authority to manage most
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aspects of the defense withaldtaining his client’s approval.

At the end of his argument, Cox asserts the trial judge shouldsbhaveponteexcluded
Exhibit 1 and abused his discretion in not doso (Petition, Doc. bl 3, PagelD 124). That
claim is not properly before this Court becauseats not presented at all to the Ohio courts.
Cox’s only claim on appeal as to State’s Exhibivds ineffective assistan@é trial counsel for
failing to object to the exhibit. Any claidudge Wolaver should have excluded the recording
sua spontés procedurally defaulted by failute present it in the Ohio courts.

Cox makes much of Judge Wolaver's statentkat if an objection had been made, he
would have excluded Exhibi. From the context of that statement, it is clear the judge believed
the State should have created a “clean” copy @fetthibit for submission to the jury and he has
doubts about the agreement to have the bailghitor what is played. Those concerns are
certainly understandable, but tfeet that the judge went ahewaith the procedure counsel had
agreed on does not prove the jury heard any inadmissible evidence.

Cox argues that “if | have not met my bumndef proof that the jury heard the offending
portions of State’s Exhibit #1 | kghis Court to grant an evidegary hearing to prove that the
jury did in fact hear the offeding portion of the tape in it'$sic] entirety, unredacted.”
(Traverse, Doc. No. 17, PagelD 1095). There tavo conclusive objeains to this request.
First, Cox has not suggested how he would proveftitit he offers no evidence that there is
any person prepared to testify tioat fact. Second, an evidemy hearing on this point is
prohibited by the Supreme Court’s decisionduallen v. Pinholster563 U.S. |, 131 S.Ct.
1388 (2011), which requires that ti@®urt decide whethehe state court desion is objectively
unreasonable on the basis of the record made in the state court.

The Second District's decision on thiSround for Relief is not an objectively
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unreasonable application &ftrickland v. Washingtorsuprg and its progeny. Ground Three

should therefore be disssed with prejudice.

Ground Four: Ineffective Assistance of Appellate Counsel

In his Fourth Ground for Relief, Cox claint®e received inefféive assistance of
appellate counsel in several respects.

The first sub-claim deals with appellateuasel’'s failure to tiraly notify Cox of the
adverse decision of the Second District CourAppeals. The Court has accepted this claim
insofar as it is offered to excuse procedurdhdk of the first three Grounds for Relief. The
Court does not understand Cox to offeis as a stand-alone anbstantive claim, i.e., a claim
that he is entitled to be released from prisenduse of this failure of his attorney, but merely
that he is entitled to have his first three Grounds for Relief considered on the merits, which this
Court has done above.

Cox’s substantive claim of ineffective assistamf appellate counsi that his appellate
attorney was ineffective for failing “to raise the meritorious issue’s [sic] included in the
Petitioner’s Pro Se, state 26(Bjpplication.” (PetitionDoc. No. 3, PagelD 127.)

As with the first three Grounds for Religfie Warden asserts Ground Four is barred by
Cox’s procedural default. Because the Wardsseds a different basis for default, this defense
requires a separate analysis for Ground Four.

Before a habeas petitioner can bring a clairmeffective assistance of appellate counsel
in federal court, he must firskieaust that claim by presting it to the state courts. In Ohio the

exclusive way to presesuch a claim in a non-ciéi@l case is by filing ampplication to reopen
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the direct appeal under Ohio R. App. P. 26(EB}ox filed such an pplication November 5,
2012, but the court of appealsddnot reach the migs because it founthe Application was
untimely. It held:

On May 11, 2012 we issued an Opinion affirming the judgment of
the trial court.State v. Cox2d Dist. Greene No. 2011 CA 19,
2012-0Ohio-2100. From that decisioBpx has filed a Motion to
Reopen his appeal.

Cox’s motion is not timely. AppR 26(B) states that “[a]n
application for reopening shall ded in the Court of Appeals
where the appeal was decidedithin ninety days from
journalization of the appellatedgment unless thapplicant shows
good cause for filing at a later time.” While Cox has demonstrated
that he received a letter from his attorney at the Madison
Correctional Institution on Augu& 2012, the letter dated July 30,
2012, from Cox’s attorney mentiotisat our decision of May 11,
2012 was sent to Cox previouslgox did not provide this court
with mail logs from any date jor to August 2, 2012. It is Cox’s
duty to demonstrate good cause fioe delayed filing, which the
letter of July 30, 2012, and madd from August 2, 2012, failed to
establish. Even assumimagguendothat Cox first became aware of
this court’'s judgment on thetl& date of August 2, 2012, his
motion filed on November 5, 2@ is nevertheless untimely,
because it was filed more than ninety days from August 2, 2012.

State v. CoxCase No. 2011 CA 19 (Ohio App. 2dshiFeb. 25, 2013)(unreported, copy at
Return of Writ, Doc. No. 8-1, PagelD 450-52.)

Applying the analysis required aupin v. Smith, supr&@hio has a relevant procedural
rule, to wit, that a claim of iffective assistance of appellate coeingust be filed within ninety
days of judgment. Ohio App. R. 26(B). Cox did not file within the regliime: the ninetieth
day after May 11, 2012, is August 9, 2012. As showthe above quotation, the Second District
enforced that rule againsto&€ In noncapital cases, the tiiness rule for filing a 26(B)
application is an adequate amdlépendent state @snd of decision.Parker v. Bagley543 F.3d

859 (8" Cir. 2008);Scuba v Briganp527 F.3d 479, 488 {6Cir. 2007)(distinguishing holding in
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capital cases)ylonzo v. Edwards 281 F.3d 568 (6Cir. 2002);Tolliver v. Sheets594 F.3d 900
(6™ Cir. 2010) citing Rideau v. Russel2009 WL 2586439 (6Cir. 2009).

Thus Cox’s ineffective assatce of appellate counsel claims are procedurally defaulted
unless he can show excusing cause and prejudiceattempt to do sdje again directs this
Court’s attention to the documents added ® racord by his Motion to Expand the Record
(Doc. No. 4). He argues in that Motion

my 26(B) application was late from the time | was aware because |
had sent it to the wrong court. But when it was sent back to me |
still had 7 days left on my deadline. My 26(B) was held or lost in
Madison’s mail room, so | didn’t know it had been sent to the
wrong court, which is also explained in detail in the accompanying
affidavit. | want to submit theof for the day | received my 26(B)
back along with a post-markeahelope and the letter from the
Clerk of Courts to show had my By(not been held up or lost in
the mail | would have been abledet it sent out and been timely.

(Motion, Doc. No. 4, PagelD 139-40.) Exhibit Gthee Motion to Expandeads in its entirety:

OCT 24, 2012
2011CA19
THIS IS NOT A MONTGOMERY COUNTY APPEAL. WE
CANNOT FILE THIS PAPERWORK.
IT SHOULD BE FILED IN THE COUNTY WHERE YOUR
APPEAL IS FILED.
CLERK OF COURTS
Id.at PagelD 156.
The legal mail log attached &xhibit J shows Cox received thiocument from Gregory A.
Brush on October 29, 201[l. at PagelD 159.
There are several defects in this arguméiitst of all, Ohio App. R. 26(B) does not toll

the 90-day deadline for any periodwhich a defendant is not aveaof the appellate decision.
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The deadline runs from the daikjournalization, not from the date when the appellant becomes
aware of journalization.Second, the Court of Appsahoted that, even assumiagguendioit
was correct that Cox first leamhef its decision on August 2, 20ihe had taken more than
ninety days from then to file his 26(B). It edtthat the burden of proof of good cause for delay
was on Cox and he had not met it. Whenileel fhis Delayed Application to Reopen, he made
no mention to the court of appsadf having sent the applicati to the wrong court or of any
delay in his learning that GregoBrush had refused his filing. (See Return of Writ, Doc. No. 8,
PagelD 419-20.) Nor did he offer any reason Wwhyhad waited more than sixty days from the
date he received notice of the decisioevten attempt to file a 26(B) application.

Excusing cause must be somethiexternal to the petitionerHartman v. Bagley492
F.3d 347, 358 (8 Cir. 2007);Murray v. Carrier, 477 U.S. 478 (1986). Waiting more than sixty
days to attempt to file is not attributable toyane other than Cox. This case was tried before
Judge Wolaver in the Greene County Common P@ast. The Clerk of Courts for Greene
County was then and is now Terri Mazure tbaption on the opinioreads “In the Court of
Appeals for Greene County, Ohio.” (PagelD 38@3regory Brush was then and is now the
Clerk of Courts for Montgomery County, Ohio, dtut any authority to file documents in the
Court of Appeals for Greene County. Sendingapplication to Mr. Brush rather than to Ms.
Mazur was Cox’s mistake, nottidlbutable to anyone else.

In sum, Cox has not shown excusing cafmehis procedural default in raising his
ineffective assistance of appak counsel claims. Ground fosihould therefore be dismissed

with prejudice.

% The court of appeals accepted Mr. Milleassertion that he had sent the decision earlier; this Court has given Cox
the benefit of the doubt on that point.
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Conclusion

Based on the foregoing analysis, it is respectfully recommended that the Petition be
dismissed with prejudice. Because reasonablstgumwould not disagree with this conclusion,
Petitioner should be denied a certificate of apgaility and the Court should certify to the Sixth

Circuit that any appeal ould be objectively frivolous.

November 21. 2103.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United States v. Walte638
F.2d 947, 949-50 (6th Cir. 198Thomas v. Arpd74 U.S. 140, 153-55 (1985).
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