Grenoble v. Warden Hocking Correctional Facility

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

DEAN O. GRENOBLE,
Petitioner, . Case No. 3:14-cv-104
- VS - District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz
SHERRI DUFFEY, WARDEN,
Hocking Correctional Facility,

Respondent.

REPORT AND RECOMMENDATIONS

This is a habeas corpus case broymgbtse by Petitioner Dean Grenoble to obtain relief
from his conviction in the Preble County CommPleas Court and his consequent imprisonment
in Respondent’s custody. Grenopleads that he was convictedarbench trial of possession of
marijuana and possession of criminal tools sedtenced to eight yeaimprisonment (Petition,
Doc. No. 2, PagelD 2.) The case is before the ouiinitial review pursuant to Rule 4 of the
Rules Governing § 2254 Cases whipbvides in pertinent part: iff it plainly appears from the
petition and any attached exhibitegt the petitioner is not entitled relief in the district court,
the judge must dismiss the petition ancedi the clerk to notify the petitioner.”

After conviction, Grenoble appealed to thei@hwelfth District Gurt of Appeals which
affirmed the conviction. State v. GrenepR011-Ohio-2343, 2011 Ohio App. LEXIS 2005%12
Dist. May 16, 2011). The Ohio Supreme Courtlided jurisdiction over aubsequent appeal on
October 19, 2011Sate v. Grenoble, 129 Ohio St. 3d 1505 (2011). Thereafter Grenoble moved

to modify his sentence under House Bill 86. Tied ttourt deniedelief and the court of appeals
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affirmed. Sate v. Grenoble, 2012-Ohio-5961, 2012 Ohio App LEXIS 5113 {1Rist. Dec. 17,
2012). Grenoble took no appeal to the Ohio Supr@uourt, but later filed a petition for writ of
habeas corpus in that court st was dismissed January 22, 201@renoble v. Duffey, 2014
Ohio 176, 2014 Ohio LEXIS 46 (2014). The Petitwas filed in this Court on March 31, 2014.

28 U.S.C. § 2244 (d) provides:

(1) A 1-year period of limitation sl apply to an application for a
writ of habeas corpus by a pemnsin custody pursuant to the
judgment of a State court. The limitation period shall run from the
latest of —

(A) the date on which the judgment became final by the conclusion
of direct review or the expit@n of the time for seeking such
review;

(B) the date on which the impediment to filing an application
created by State action in violatiof the Constitution or laws of
the United States is removed thie applicant was prevented from
filing by such State action;

(C) the date on which the constiturtal right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Cbuand made retroactively
applicable to cases on collateral review; or

(D) the date on which the factualegiicate of the claim or claims
presented could have been discedethrough the exercise of due
diligence.

(2) The time during which a properly filed application for State
post-conviction or other collaterakeview with respect to the
pertinent judgment or claim is pending shall not be counted toward
any period of limitatiorunder this subsection.

A district court may dismiss a habeas petitsoa sponte on limitations grounds when
conducting an initial review under Rul¢ of the Rules Governing § 2254 CasEsy V.
McDonough, 547 U.S. 198 (2006)(upholdiraa sponte raising of defense even after answer
which did not raise it)Scott v. Collins, 286 F.3d 923 (6Cir. 2002).

Grenoble reasons that his federal Petitionnely because “state habeas corpus in Ohio



Supreme Court became final on January 22, 2014ttaad~ederal Petition is filed within one
year from that date.”

Grenoble’s assertion of timeliness is ineatr Under 28 U.S.C. §82244(d), a habeas
petitioner has one year from the date his comuicbecomes final. In this case, that occurred
ninety days after the Ohio Sme Court declined jurisdiction avhis direct appeal because a
criminal defendant has ninety days to petitiba United States Supreme Court to hear his case
on certiorari. Cases become final on direct rewdven certiorari is denied or when the time to
file a petition for certiorari expiresshamv. Randle, 226 F.3d 691, 694-95'(&Cir. 2000); Smith
v. Bowersox, 159 F.3d 345 (8Cir. 1998);see also Clay v. United Sates, 537 U.S. 522 (2003)(as
to 8§ 2255), Lawrence v. Florida, 549 U.S. 327 (2007)(indicatinglay analysis would also
apply to 8 2244). In this caske ninetieth day aftehe Ohio Supreme Caudenied the appeal
was January 17, 2012. The one-year statute of tiontsbegan to run on that date and expired
one year later on January 17, 2013. Grenoble didladti$ petition for writof habeas corpus in
the Ohio Supreme Court until October 23, 2013. Aespetition for collaterateview filed after
the statute of limitations has expired does not re-start the statute. Because the federal Petition
was not filed until more than fourteen months rafite statute of limitations expired, it should be

dismissed with prejudice.

Conclusion

In accordance with the foregoing analysis,ist respectfullyrecommended that the

Petition be dismissed with prejudice as timerdd Because reasomalurists would not

disagree with this conclusion, Petitioner shooéddenied a certificate @ppealability and the



Court should certify to the Sixth Circuit theaty appeal would be objectively frivolous.

April 4, 2014.

s Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwase directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Thomasv. Arn, 474 U.S. 140, 153-55 (1985).



