Stein v. Warden Ross Correctionl Institution

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

SAMUEL C. STEIN,
Petitioner, :  Case No. 3:14-cv-274

- VS - District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz

MARK HOOKS, Warden,

Respondent.

SECOND SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus case is before the GouPetitioner Stein’s Objections (Doc. No. 20

Doc. 25

to the Magistrate Judge’s Supplemental Report and Recommendations (Doc. No. 19). Judge

Rose has recommitted the case for reconsideratibighthof the Objections (Doc. No. 21). To
obtain additional evidence regardirbtein’s complaints about theourt's Order that he file
papers by way of the digital sender at Ross Coameal Institution, the Magistrate Judge ordered
the record expanded (Doc. No. 23) and the Wiardas timely complied with that order (Doc.
No. 24). The case is therefore ripe decision on Judge Rose’s recommittal.

The Supplemental Report and Recommendatimesely consideredour additional
exhibits added to the record on Stein’s request and concludetthelyadid not prog either that

the Second District Courof Appeals’ decision in thigase “was based on an unreasorable

determination of the facts in light of the evidence presented in the State court proceeding” or

“that either witness Ramga wiitness Thompson committed perjury.” (Supplemental R&R, Doc.
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No. 19, PagelD 1292.) Based on that finding, thgisteate Judge again recommended that the

Petition be dismissed withg@udice. Stein’s Objectioreddress both prior Reports.

Filing Status of Stein’s Objections

The Supplemental Report was filed Janu8ry2015, and mailed to Stein by regular
United States mail by the Clerk on the same (@xc. No. 19). Under Fed. R. Civ. P. 72(b)(2),
Stein had fourteen days to “fiend serve” objections; thatrte was extended by three days by
Fed. R. Civ. P. 6(d) because Stein was setwednail. As has been this Court’s standard
practice for more than thirty years, a NMetiRegarding Objections was appended tc the
Supplemental Report, advising Stein of his rightobject and of the time limits on doing so
(Doc. No. 19, PagelD 1293). That madeist Objections due on January 26, 2015.

Because of prior disputes about the timeds of Stein’s filingsthe Court on December
22, 2014, ordered Stein to use tharstng facility (“Digital Sende) at Ross Correctional “[f]or
all future filings in this casé. (Decision and Order, DodNo. 13, PagelD 1263.) Stein moved
for reconsideration(Doc. No. 17) and the Court reiteratiés order (Ordepn Reconsideration,
Doc. No. 18).

Stein’s Objections (Doc. No. 20) comahe following Certiicate of Service:

| hereby swear under penalty gderjury that the foregoing
"Objection to the Report and Recommendation” was placed in the
prison's mailing system, addressedthie Clerk of this court, via
First-Class U.S. Mail, postage pegg@, on this 17th day of January,
2015. | hereby certify that a true and accurate copy of the

foregoing was sent by regular &J. Mail, First Class postage
prepaid, to Mary Anne Rees€punsel for the Respondent, at 441

Y In his initial act of defiance of the December 22, 2@#Jer, Stein sent his Motion for Reconsideration to the
Court by ordinary mail and filed a Certificate of Service that he had also mailed it to Responderg& oaun
December 27, 2014. (DoNo. 17, PagelD 1287.)



Vine St., Suite 1600, CincinnatDH, 45202, on this 17th day of

January, 2015.
Id. at PagelD 1307. Although the Certificate purptotbe made under dmtit is not notarized.
Moreover, the Warden’s counsel has proved, beyogddaubt, that the Certificate is false. The
Warden’s counsel declares ungenalty of perjury tat she received the Objections in four
separate envelopes, postmarked on January82ana 29, 2015 (Notice, Doc. No. 24-3, PagelD
1366). Unlike Stein, she documents her factualrasae by attaching copies of the envelopes
showing postmarks at least ten days later tt@ndate on which Stein claims he mailed the
Objectionsld. at PagelD 1377, 1378, 1382, 1386.

Stein’s most recent filing shows the wisdontleé Court’s digital scanner project and the
need to make it mandatory in this case. Shais plainly lied to the Got about his service of
the Objections on the Warden’s counsel, reinfydhe Court’s doubt of the truth of his prior
assertions of service (see Order on ddstderation, Doc. Nol8, PagelD 1288, quoting
Decision and Order, Doc. No. 1BagelD 1263). Moreover, Stés claim that he mailed his
Objections to this Court on January 17, 2015 éotipns, Doc. No. 20, PagelD 1307) is refuted
by the postmark on the envelope in which tleyre received, which is January 26, 2015, nine
days later than the date on whicleiStswears he mailed them (Doc. No. 22).

Aside from the date of mailing, Stein’s Objecis were filed by mail in defiance of this
Court’s prior Orders. His defiance places Steicantempt of this Court. In his Objections he
asserts that the Magistrate Judge was not legatlypowered to enter the Order requiring him to
use the digital scanner and tld Motion for Reconsideration dhat Order should have been
decided by Judge Rose rather than the Magisiiadge. However, the Order to use the digital

scanner is plainly a pre-trial non-dispositive order which a Magistrate Judge is empowered to



enter in a referred case. Althoughiteant has a righto review of such an order by a District
Judge, S. D. Ohio Civ. R. 72.3 provides thatlagistrate Judge’s orde on non-dispositive
motions remain in effect unless stayed or odedby a District Judge. Because the order is
within the jurisdiction of a magistrate judgeniust be obeyed until reversed, under penalty of
contempt. Walker v. City of Birmingham, 388 U.S. 307 (1967).

Stein asserts that the Order to file by usehef scanning facility i€ontrary to clearly
established Supreme Court law, citidguston v. Lack, 487 U.S. 266 (1988)Houston is usually
cited as adopting the “mailbox rule,” i.e., thetprisoner files a paper with the relevant court
when he deposits it in the prison mailbox. In fact, the Supreme Court hidlolgon that an
inmate “files” a notice of amal “at the time [it is] delivered to the prison authorities for
forwarding to the court clerk.”ld. at 276. Justice Brennan'’s jmiaty opinion presumed that
dropping a filing in a prison mailbox was the onlay a prisoner had of sending a filing to a
court.

The pro se prisoner does not anonymously drop his notice of

appeal in a public mailbox -- he s it over to prison authorities

who have well-developed procedsr for recording the date and

time at which they receive papdms mailing and who can readily

dispute a prisoner's assertionsttihe delivered the paper on a

different date. Because referenceptson mail logs will generally

be a straightforward inquiry, rkeng filing turn on the date tharo

se prisoner delivers the notice to prison authorities for mailing is a

bright-line rule, not an uncertain one.
487 U.S. at 275. Thus the Supreme CouHanston assumed a set of facts which is not present
in this case or reflective of the practice Rdss Correctional Institution. In defense of his
preference for mailing, Steinages he can deposit his pepen a public mailbox without

processing them through the prison authorities ‘g@]nvelopes are avaitde and the mailbox is

right outside the chow hall where it can lmEessed daily.” (Objeatns, Doc. No. 20, PagelD



1304.) This is consistent with the Deddon of Lieutenant William Faught at Ross
Correctional that no log is kept by the institutmiinmates’ outgoing legahail and that “[i]f an
inmate’s outgoing lettents in the mailbox and if it contairsufficient postage, however, there
would be no need to generate alcalip or indigent mail recordnd so no record of the inmate’s
outgoing mailing would exist.” (Notic&oc. No. 24-4, PagelD 1388, 11 9-10.)

A litigant who is not confined satisfies his or her obligation to file something with the
Clerk by getting it to the Clerk on defore the date the filing is duddouston v. Lack, supra,
relieves a prisoner of the duty of delivering a filing to the Court by permitting the prisoner to
deposit the filing with the prison authorities onb&fore the date the filing is due. Stein did not
satisfy theHouston v. Lack rule because he did not delivbis Objections to the prison
authorities, but rather deposited them in the WhB¢ates mail. That gesit did not satisfy the
filing requirement in Fed. R. Civ. P. 72 becauseas not done in time to have the Objections
reach the Clerk by the due date of January2P@5. Instead, Stein maddhe Objections the
date they were due and they diot arrive until two days laterMoreover, Stein did not satisfy
his obligation under Fed. R. Civ. P. 5 to senapy of the Objections on Warden’s counsel on
the same date as it is due to be filed: w@den’s counsel has provétat Stein sent her the
Objections (without the attachmig in four separate mailings made on January 27, 28, and 29,
2015 (see Notice, Doc. No. 24-3).

Stein could have avoided thestoof postage, the risk afelays in the mail, and his
ultimate failure to file and serve if he had useel digital sender. There is no cost to an inmate,
there is no dela§and there is verification of when tdecument is scanned and sent. Because

he willfully refused to use the digital scanner wiedered to do so and did not otherwise file or

2 The Ross Correctional Librarian informs the Court themibacklog. (Declaration of Andrew Hart, Doc. No. 24-
5, PagelD 1399-1400.)



serve his Objections on time, they should be STRICKEN.

Alternative Analysis on the Merits

Procedural Default Issues

Should the Court decide to make an alteveatiecision on the merits of the case, the
Magistrate Judge offers the following analysis.

Stein was convicted in the Montgome@punty Common Pleas Cdusf conspiring to
murder the mother of his child. Judge Huffmaanttsentenced him to the nine year sentence he
IS now serving. His Petition ithis case raises twenty-thr€sounds for Relief which were all
found in the original Report to be without meartd, in almost every instance, barred by Stein’s
procedural default in presengj them to the Ohio courts.

To facilitate District Cour review, this Supplemental Rert will address the issues

raised in Stein’s Objections in the order in which he raises them.

1. Lack of Counsel in the Delayed Reopening Proceeding

Stein’s direct appeal aaluded on July 12, 2013Xate v. Sein, 2013-0Ohio-3050, 2013
Ohio App. LEXIS 3101 (¥ = Dist. July 12, 2013). Stein did nfite a timely appeal to the
Supreme Court of Ohio. Instead, on Februgyy2014, Stein filed a theyed application to
reopen the appeal pursuant to Ohio R. App. PBR8(he Second Distriadenied the application

as untimelyState v. Sein, Case No. 25432 {2~ Dist. Mar. 20, 2014)(unreported, copy at Notice



of Filing, Doc. No. 6-1, PagelD 380-82).

The Report found that Grounds for Reliebur, Five, Six, Eight Eleven, Twelve,
Thirteen, Fifteen, Sixteen, Saeween, Eighteen, Nineteen, Twgnand Twenty-two were based
on facts which were of record at the time ofeditrappeal but not raised in that proceeding and
were therefore barred by Ohio’s crimimas judicata doctrine adopted iBtate v. Perry, 10 Ohio
St. 2d 175 (1967)(Report, Doc. No. 11, PagelD 1241-42).

Stein claims the Ohio Supreme Court heldSiate v. Murnahan, 63 Ohio St. 3d 60
(1992), that fesjudicata is not applicable to an applicatitmreopen a direct appeal because of
the ineffective assistance of appellate counsel.” (Objections, Doc. No. 20, PagelD 1295.) What
the Ohio Supreme Court actually heldNfurnahan was that post-conviction relief under Ohio
Rev. Code § 2953.21 is not available as a remedyédiective assistance afppellate counsel.
Instead, it held that issues wofeffective assistance of appellateunsel can be raised in an
application for reconsideration the court of appealsr a direct appeal to the Ohio Supreme
Court under Article IV, Sec. 2(B)(](ii). The Supreme Court iNlurnahan also directed its
Advisory committee on Rules toodify a provision for litigatig ineffective assistance of
appellate counsel claims which it didAppellate Rule 26(B). To the exteviurnahan set out a
procedure for raising ineffective assistance of appellate counsel claims, it was applicable only
until 26(B) was adopted. And the court never hekljudicata was inapplicable to bar claims
eventually raised in 26(B) application. Ohio’ses judicata doctrine remains fully applicable to
this case and bars any claims which depend oappellate record but were not raised on direct
appeal.

Stein relies on ineffective astnce of appellate counselewcuse his procedural default

in not raising many of his grounds direct appeal. But the Reparbtes that before this excuse



can be used, a habeas petitioner must firstestheand not default the effective assistance of
appellate counsel claim in the state couieport, Doc. No. 11, PagelD 1242, citiagwards v.
Carpenter, 529 U.S. 446 (2000)). Under Ohio App. R.Rp& claim of ineffective assistance of
appellate counsel must be filedthin ninety days of the appate judgment. Stein’s 26(B)
application was not filed untR08 days after judgment and t8econd District found the filing
was untimely and the delay unexcusktl. at PagelD 1242-43. The Report further held the
guestion whether the delay was excused waseatgu of state law on wi¢h this Court could
not second guess the Ohio courts of appdals.at PagelD 1244.

Stein objects that the habeagpus statute, 28 U.S.C. 852d), empowers this Court to
overturn state court decisions that are unreaserai contrary to clearly established Supreme
Court precedent (Objections, Doc. No. 20, Pagg#ld5). To the contrarythe habeas statute
only authorizes federal court® overturn state court deaisis on questions of federal
constitutional law. Whether or not a statespner has complied with state rules for raising a
claim of ineffective assistance of appellate colis@urely a question of state law. To put it
another way, the United States Constitution deesmpose on the States any particular method
for litigating those claims.

Stein argues that “Ohio already has the q@pie of equitable tolling in the filing of a
delayed application to reopen under App. R. 28(BObjections, Doc. No. 20, PagelD 1296.)
That is true, but the Ohio cdarare entitled to their indepesmat judgment on whether just cause
for delay has been shown. Nothing gives this Cthe power to say whether they got it right or
wrong. The federal courts havepeatedly held thathe time limit on 26(B)applications is an
adequate and independe@hio procedural rule. Parker v. Bagley, 543 F.3d 859 (8 Cir.

2008)(noting thaFranklin was a capital casefcuba v Brigano, 527 F.3d 479, 488 {(6Cir.



2007)(distinguishing holdin@ capital casesonzo v. Edwards, 281 F.3d 568 {6Cir. 2002);
Tolliver v. Sheets, 594 F.3d 900 (B Cir. 2010),citing Rideau v. Russell, 2009 WL 2586439 (6
Cir. 2009).
Stein asserts that the rec&upreme Court decisions Martinez v. Ryan, 566 U.S. |
132 S. Ct. 1309, 182 L. Ed. 2d 272 (2012), @r@Vinov. Thaler, _ U.S. __ , 133 S. Ct. 1911,
185 L. Ed. 2d 1044 (2013), mean that the failurghef State to provide Stein with effective
counsel in his 26(B) proceeding excuses his failio present the defaulted claims on direct
appeal (Objections, Doc. No. 20, PagelD 129&)dekd, he claims his situation is “virtually
identical toMartinez andTrevino.” 1d.
In Martinez, the Supreme Court held:

[W]hen a State requires a prisoner to raise iaeffective-

assistance-of-trial-counsel claimin a collateral proceeding, a

prisoner may establish cause for a default of an ineffective-

assistance claim in two circumstances. The first is where the state

courts did not appoint counsel ithe initial-review collateral

proceeding for a claim of ineffective assistance at trial. The second

is where appointed counsel ithe initial-revew collateral

proceeding, where the claim should have been raised, was

ineffective under the standardsSfickland v. Washington, 466 U.

S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). To overcome the

default, a prisoner must alstemonstrate that the underlying

ineffective-assistance-of-trial-cowisclaim is a substantial one,

which is to say that the prisoner must demonstrate that the claim

has some merit. CMiller-El v. Cockrell, 537 U. S. 322, 123 S. Ct.

1029, 154 L. Ed. 2d 931 (2003) (describing standards for
certificates of appealability to issue).

132 S. Ct. at 1318-19 (emphasis addedijost of the claims thReport found to be procedurally
defaulted were trial court erroragins, not ineffective assistance of trial counsel claims. Most of
them depend on evidence of record and therefore should have iseenoradirect appeal, rather
than in a collateral proceeding. Stein had appdimbunsel on direct appeal. To the extent he

asserts his claims were not raised because thénb&ective appellate counsel, he has forfeited



that claim by filling his 26(B) too late as concluded above. The Sixth Circuit has expressly held
thatMartinez does not apply to excuse procedural défaupresenting an ineffective assistance
of appellate counsel clairhlodges v. Colson, 711 F.3d 589, 603 {6 Cir. 2013).

In sum, Stein has not excused his procedigédult failing to raise most of his claims on

direct appeal.

2. Failure to File a Petition for Post-Conviction Relief

The Report concludes Grounds for Relief Fien, and Nineteen were procedurally
defaulted because they depend on evidence oulsdecord and Stein never filed a petition for
post-conviction relief under Ohio Rev. Cog953.21 (Doc. No. 11, PagelD 1245, 1248, 1253)
Stein argues he could not have filed a post-cdivigetition because he had appellate counsel
and Ohio forbids hybrid representation.

Ohio’s prohibition on hybridepresentation only applies toepent that representation in
the same proceeding. The appointment of celufar direct appeal does not encompass an
appointment for post-conviction and this Courtiaware of any Ohio authority holding that a

represented appellant cannite 2 post-conviction petitiopro se. Stein cites none.

3. Failure to File a Direct Appeal to the Supreme Court of Ohio

On several claims the Report found a procedural default in Stein’s failure to take a direct
appeal to the Ohio Supreme Court from theecti appeal decision ahe Second District

(Grounds for Relief Two and Seven, Doc. N&, PagelD 1240, 1246). Stein argues this failure

10



is excused by his filing the 26(B) applicatiorddry his appeal to the Ohio Supreme Court from
denial of that application. However, he citeslam holding that either ahese applications can
substitute for direct appeal. &hvhole purpose of a 26(B) appliaatiis to raise claims that were
omitted on direct appeal, not to reargue clainad tirere presented but not accepted. The same

limitation applies to appeal froaenial of a 26(B) application.

Individual Grounds for Relief

Stein’s individual Grounds for Relief aresat with here only to the extent that his

Objections raise additional points requiring comment.

Ground Eight: Admission of Prejudicial Testimony

In his Eighth Ground for Relief, Stein assertsmMas deprived of a fair trial when the trial
judge allowed testimony by State’s witnesses 8tatn had filed false ports with police about
being harassed by Ms. Mausolf (Petition, DNo. 1-2, PagelD 18). The Report concluded this
Ground was procedurally defaulted, but also not cognizable as a federal constitutional claim.
(Report, Doc. No. 11, PagelD 1247, citiBggh v. Mitchell, 329 F.3d 496, 512 {6 2003)).

Stein objects thaBugh only addressed the admission of prior bad acts under the Federal
Rules of Evidence which do not apply in staténinal proceedings (Objections, Doc. No. 20,
PagelD 1300). He relies instead MoKinney v. Rees, 993 F.2d 1378 {8Cir. 1993). McKinney
is, of course, not precedent from the Sixth Circiwtore importantly, it was decided before the

Antiterrorism and Effective Death Penalty Act wiikmited our authority to grant the writ to

11



cases where the state decision was contrary smarnreasonable application of United States
Supreme Court precedeniicKinney does not cite any Supren@urt precedent which would
be offended by the evidence admitted here.

Stein also misreaddugh v. Mitchell, supra. There the Sixth Circuéxpressly held “[tlhere
is no clearly established Supreme Court precedéith holds that a state violates due process
by permitting propensity evidence in the form of other bad acts evideBaogliv. Mitchell, 329
F.3d 496, 512 (B Cir. 2003), noting that the Supreme Court refused to reach the isEstelin

v. McGuire, 502 U.S. 62 (1991).

Ground Nine: Juror Note-Taking

In his Ninth Ground for Relief, Stein asserthe trial judge deprived him of his
constitutional rights by not allowinte jury to take notes (Petib, Doc. No. 1-2, PagelD 19).
The Report rejected this claim as procedurddyaulted, but also noted that no Supreme Court
case law held that there was a constitutional rightave jurors take ne$. (Report, Doc. No.
11, PagelD 1247).

Stein objects, but merely says “Ohio jurore ar fact allowed to take notes in complex
cases under state rules.” (Oltjens, Doc. No. 20, PagelD 1300.) Stein cites no authority. The
Ohio rule in question is Ohio R. Crim. P. 24@hich provides that an Ohio trial “court, after
providing appropriate cautionary instructions, magnpejurors who wish to do so to take notes
during a trial.” The rule gives the trial judge distion; it does not purport to create any right in
a criminal defendant to insist that jurors be p#ed to take notes. And iany event, even if it

were a state-created proceduight of a defendant, that wouttbt make it required as a matter

12



of constitutional law.Levine v. Torvik, 986 F.2d 1506, 1515 {&Cir. 1993),

Grounds Twelve and Thirteen: Uncastitutional Seizure of Evidence

In Grounds Twelve and Thirteen, Steasserts evidence was seized from him
unconstitutionally. Although he labels these Grouaslsrising under thEourth, Fifth, Sixth,
and Fourteenth Amendments, in fact suchnetasound only in Fourth Amendment terms, as
applied to the States under the FourteentheAdment. The Report rejected the claims as
procedurally defaulted and also as non-cognizable usidee v. Powell, 428 U.S. 465 (1976).

Stein objects (Doc. No. 20, PagelD 1301) thigt trial counsel was ineffective for not
appealing Judge Huffman’s denial of the motiosuppress, but the obligati to raise issues on

appeal falls on the appellatéaney, not the trial attorney.

Ground Seventeen: Allowance of Heawrsy, Speculation, and Leading Questions

In his Seventeenth Ground for Relief, Steimmptains that the trial court allowedhearsay,
speculation, and leading questigietition, Doc. No. 1-2, Pali2 27). The Report concluded
this Ground for Relief was both procedurally ddtieai and non-cognizable t&use it raised only
state evidentiary law objections (Report,ddNo. 11, PagelD 1251-52) Stein objects that
violation of a state evidentiary rule can alse a violation of due process when it denies
fundamental fairness (Objectigridoc. No. 20, PagelD 1301, citingfalker v. Engle, 703 F.2d
959 (8" Cir. 1983)).

Stein is correct that where awmidentiary error is so egregious that it results in a denial of

13



fundamental fairness, it maviolate due process anduis warrant habeas reliddey v. Bagley,
500 F.3d 514, 519-20 {6Cir. 2007);Bugh v. Mitchell, 329 F.3d 496 (B Cir. 2003),citing
Coleman v. Mitchell, 244 F.3d 533, 542 {6Cir. 2000). Courts he, however, defined the
category of infractions that violatandamental fairness very narrowldugh, quoting Wright v.
Dallman, 999 F.2d 174, 178 {6Cir. 1993)¢uoting Dowling v. United Sates, 493 U.S. 342, 352
(1990)). “Generally, state-cauevidentiary rulings cannot rise the level of due process
violations unless they ‘offend[fome principle of justice soooted in the traditions and
conscience of our people aslie ranked as fundamentalS&ymour v. Walker, 224 F.3d 542,
552 (6" Cir. 2000),quoting Montana v. Egelhoff, 518 U.S. 37, 43 (1996). The Supreme Court
has defined very narrowly the category of aafiions that violateuhdamental fairnessBey v.
Bagley, 500 F.3d 514 (B Cir. 2007),citing Dowling v. United Sates, 493 U.S. 342, 352
(1990)(ldentification from a trlawhich resulted in an acquittaould be introduced at second
trial for similarities.) Stein has not showrathany of the evidentiary problems of which he
complains comes within that narrow class of evidentiary violations which renders a trial

fundamentally unfair.

Ground Nineteen: Admission of Evicence Which Had Been Tampered With

In his Nineteenth Ground for Relief, Stein claims the trial court admitted evidence which
had been tampered with, i.e., that the wire rdogsland transcripts of the recordings offered at
trial were different from those produced discovery and somehow withheld exculpatory
evidence from the jury.

The Report rejected this claim on theogmd Stein had not shown any constitutional

14



violation (Report, Doc. No. 11, PagelD 1252-53)eisbjects that if thisvere correct, a State
could convict a defendant with [gnted evidence, manufacturedd®nce, or no eviehce at all. .
..” (Objections, Doc. No. 20, PagelD 1302.) aTlargument is a red herring. The question of
whether evidence is authentic is a question ferttial judge and there 0 constitutional right
under which a habeas court can review an authgntiding. Planted omanufactured evidence

would present a quite different case.

Ground Twenty-Three: Failure of the Court of Appeals to Reconsider its Rule 26(B)

Decision

In his last Ground for Relief, Stein claimsettfsecond District Courdf Appeals deniedhim
access to the courts when it refused to reconggleecision on his 26(B) Application (Petition,
Doc. No. 1-2, PagelD 33). The Report found ttiesm was without meribecause the court of
appeals did in fact reconsider its decisiom avrite an opinion on what it concluded. Stein
objects, but offers no Supreme Court authotityshows he was entitled as a matter of due
process to more reconsideratitian he got. Reconsideringdacision does not mean changing

it.

Supplemental Report

The Supplemental Report is based on theyisteate Judge’s having listened to the
testimony Stein says is perjured and finding nmewce of perjury. Stein’s Objections (Doc.
No. 20, PagelD 1303) confuse proving a whole poasy with proving a single overt act in

furtherance of the conspiracy.
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Conclusion

Based on the foregoing analysis, it is respdigtfecommended that Stein’s Objections
be stricken and the Petition be dismissed withjyalice on the basis dhe original Report.
Because reasonable jurists would disagree with this conclusion, Petitioner should be denied a
certificate of appealability and the Court shouldifyetb the Sixth Circuit that any appeal would

be objectively frivolous and therefoshould not be permitted to proceerdiorma pauperis.

March 2, 2015.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Thomasv. Arn, 474 U.S. 140, 153-55 (1985).
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