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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

PATTIE BUSBY,

Plaintiff, : CaséNo. 3:14-cv-410

Dstrict Judge Thomas M. Rose
- VS - Magistrate Judge Michael R. Merz

BANK OF AMERICA, N.A,, et al.,

Defendants.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS ON
MOTIONS TO DISMISS; DECISION AND ORDER ON MOTION TO
AMEND

This case is before the Court on Plaintif®bjections (Doc. No. 33) to the Magistrate
Judge’s Report and Recommendasi recommending that this cdse dismissed with prejudice
(the “Report,” Doc. No. 31). Btrict Judge Rose has recommitted the case for reconsideration in
light of the Objections (Recommittal Order, D&. 35). The case is also before the Court on
Plaintiffs Motion for Leave to File a é&ond Amended Complaint (Doc. No. 32) which

Defendant Reimer, Arnovitz, Chernek & Jeffrey Co., L.P.A., (the “Reimer Law Firm”) opposes

(Doc. No. 34).
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The Motionsto Dismiss

The Report recommended dismissing allmkiagainst the Bank of America Defendants
as barred byes judicata (Doc. No. 31, PagelD 923). All ctas against the Reimer Law Firm
were found barred by the relentsstatutes of limitatiorid. at PagelD 924-26.

Ms. Busby first objects “to thassignment of this case to Article | Magistrate. . . .”
United States Magistrate Judges aot Article | judges as, for ample, are administrative law
judges or judges in United States territories. Instead they are adjuncts of Article Il courts, the
United States District Courts. Referral of att@ato a United States Magistrate Judge does not
require consent of the parties and a fyucenclusory objection to the referfadrovides no basis
for vacating the referral which was made randomly pursuant to the Dayton location of court
General Order of Assignment and ReferencBhe parties did not unanimously consent to
plenary magistrate judge juristion under 28 U.S.C. 8§ 636(c) and the case therefore remains
assigned to District Judge Thomas M. Rosdif@l decision on all dispositive motions.

Ms. Busby’s second objection is thattReport “fails toadequately addred2ooker-
Feldman with regard to all claims and issuesoring prior to the 10 December 2014, ‘no sale’
entry in the lower court.” (jections, Doc. No. 33, PagelD 1028-35.) But the Report does not
recommend dismissal under tReoker-Feldman Doctrine? but on the basis afs judicata and
the statutes of limitations.

Ms. Busby'’s third objection is that the Repmproperly considers internet evidence in

favor of Defendants while improdg ignoring relevant credible internet information that

! Ms. Busby merely says she objects but gives no reasons (Objections, Doc. No. 33, PagelD 1027).
2 Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923)Dist. Columbia Ct. of Appealsv. Feldman, 460 U.S. 462
(1983).



destroys Defendants’ position.(Objections, Doc. No. 33, Pagell®35.) The relevant portion
of the Report reads:

To flesh out the facts surroundirthe Foreclosure Action, the
Bank of America Defendantsite public records of the
Montgomery County Common Pled&Sourt in the Foreclosure
Action. Public records and governma@ocuments, including those
available from reliable sources on the Internet, are subject to
judicial notice.United States ex rel Dingle v. BioPort Corp., 270 F.
Supp. 2d 968, 972 (W.D. Mich. 2003). A federal district court is
permitted to take judicial notice of another court’'s website.
Graham v. Smith, 292 F. Supp. 2d 153, 155, n.2 (D. Me. 2003);
Ward v. Wolfenbarger, 323 F. Supp. 2d 818, 821 (E.D. Mich.
2004).

(Doc. No. 31, PagelD 919.)

In a case in which the defenseres judicata is pled, the records dhe prior case whose
final judgment assertedly barsethater litigation isof critical relevance. The Montgomery
County Clerk of Courts Gregory A. Brush is, as a matter of law, the official custodian of the
records in the underlying forexdure action. Mr. Brush maains an Interet site at
www.clerk.co.montgomery.oh.usn which the documents from the underlying foreclosure
action can be viewed. As the home page for $itatindicates, all cil cases in the General
Division of the Common Pleas Courtust be filed electronically,0s just as in this Court, the
electronic document is the “original.” That istong guarantee of the rddifity of case filings
available on that site.

Not all information on the Internet is creategual. In contrast tthe website of Clerk
Brush, there are hundreds of millions of welssitgth information that is unreliable.

Ms. Busby cites two pieces of informatigairportedly taken from the Internet in her

Objections. The first is an excerpt from the website of the Federal Deposit Insurance



Corporation which Ms. Busby relies on to shtvat Countrywide Bank, FSB, was “inactive as

of April 27, 2009. She does not refer the Courang place in her opposition to the Motions to
Dismiss where she cited this material or ggce in the Report where the Magistrate Judge
refused to consider it. But more importantliye excerpt purports to show that Countrywide
Bank “merged into Bank of America, NA.” Thegld effect of a mergewould usually be to

allow the successor corporation to continue the business of the prior corporation without
interruption.

Ms. Busby’s second Internet citation is amerpt which she says fails to indicate Mohit
Pathan has any experience as an executive d®34EHere she does ngive a citation to the
website from which the excerpt is taken, so ris@der cannot check her source. She gives no
citation to any place in her opposition to the Motitm®ismiss where she cited this material or
any place in the Report where the Magistrate Juefysed to consider itAnd she fails to make
any argument as to why this information is relevant to Defendaestgidicata defense.

Ms. Busby’s fourth objection is that the ReimiLaw Firm has engaged in a “pattern of
misconduct and untrustiworthiness.” (Doc. No. 33, PagelD 1036—41.) As proof she cites an
occasion when Mr. Reimer was found to havedféefalse affidavit respecting service of process
in a case.Smsv. Bloomfield Sav. Bank, 1977 Ohio App. LEXIS 8777 {®Dist. Dec. 14, 1977).

Her argument seems to be that since the affidavit regarding service in that case was false, it must
also have been in this case. The difficulty with this argument, aside from the logical problem of
generalization from one example, is that tpgestion of proper sewé of process in the
underlying foreclosure acih has already been litigated amgpealed with the court of appeals
finding service was propemd Ms. Busby defaultedBAC Home Loans Servicing LP v. Busby,

2013-Ohio-1919, 2013 Ohio App. LEXIS 1800(Dist. May 10, 2013). Ms. Busby has many



complaints about how this case was handigdludge Timothy O’Gnnell in the Montgomery
County Common Pleas Court, but the proper placaised them was on appeal to the Second
District Court of Appeals. This Court, p&ooker-Feldman, supra, does not sit to review
decisions of the Ohio courts of appeal.

As an attachment to her Objections, MssByrequests the Court take judicial notice
of a number of matters. While all of the citadtk relate in some way to the general controversy
over mortgage foreclosures in this country ie thst eight years, nor@d them speak to the
issues addressed in the Repontes judicata as to the claims against the Bank of America

Defendants or statute of limitatis bars as to the claims against the Reimer Law Firm.

The Motion to Amend

Plaintiff seeks leave to file a secondearded complaint (Doc. No. 32). The Motion is
timely under the Court’s Scheduling Order (DN@. 28) which set a deadline of April 10, 2015,
for filing motions to amend.

The general standard for considering a omoto amend under Fed. R. Civ. P. 15(a) was
enunciated by the United States Supreme Courbiman v. Davis, 371 U.S. 178 (1962):

If the underlying facts or circustances relied upon by a plaintiff
may be a proper subject of religie ought to be afforded an
opportunity to test his claim ondhmerits. In the absence of any
apparent or declared reasonsuch as undue delay, bad faith or
dilatory motive on the part of the movant, repeated failure to cure
deficiencies by amendments previously allowed, undue prejudice
to the opposing party by virtue of any allowance of the
amendment, futility ohmendment, etc.

-- the leave sought should, as thkesurequire, be "freely given."



371 U.S. at 182. In considering whethergtant motions to amend under Rule 15, a court
should consider whether the amendment would bk fu.e., if it coutl withstand a motion to
dismiss under Rule 12(b)(6joover v. Langston Equip. Assocs., 958 F.2d 742, 745 {6 Cir.
1992): Martin v. Associated Truck Lines, Inc., 801 F.2d 246, 248 {6 Cir. 1986); Marx v.
Centran Corp., 747 F.2d 1536 ('6 Cir. 1984); Communications Systems, Inc., v. City of
Danville, 880 F.2d 887 (6 Cir. 1989); Roth Seel Products v. Sharon Steel Corp., 705 F.2d
134, 155 (8 Cir. 1983); Neighborhood Development Corp. v. Advisory Council, 632 F.2d 21,
23 (6" Cir. 1980). Likewise, a motion to amend nieydenied if it is brought after undue delay
or with dilatory motive. Foman v. Davis, 371 U.S. 178 (1962) Prather v. Dayton Power &
Light Co., 918 F.2d 1255, 1259 {6 Cir. 1990). InBrooks v. Celeste, 39 F.3d 125 (8 Cir.
1994), the court repeated and explicatedRbtmman factors, noting that “[dlay by itself is not a
sufficient reason to deny a motion to amend.tidéoand substantial prejice to the opposing
party are critical factors in determininghether an amendment should be grantbdi.at 130,
quoting Head v. Jellico Housing Authority, 870 F.2d 1117, 11236 Cir. 1989). Denial of a
motion for leave to amend the complaint generallgigewed for abuse of discretion, but denial
on the basis of futility is reviewed de nouevans v. Pearson Enters., Inc., 434 F.3d 839, 853
(6™ Cir. 2006).

The Motion for Leave to Amend is DENIEDecause the amendment would be futile.
For the reasons given in the (Ret, Plaintiff's claims agaitghe Bank of America Defendants
are barred byes judicata and her claims against the Reimer Law Firm are barred by the relevant
statutes of limitations. Furthermore, she hasnapted to add parties without stating any claim

for relief against them.



Conclusion

Having reconsidered the Report in light tife Objections, it is again respectfully
recommended that the Complaint herein be wised with prejudice. The Motion for Leave to
Amend is DENIED.

April 22, 2015.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sffex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(dP, this period iextended to seventeen
days because this Report is being served by otteeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewimle or in part upon matters ocdng of record at an oral
hearing, the objecting party shalifomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otimgse directs. A party marespond to another paisyobjections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Mhomasv. Arn, 474 U.S. 140, 153-55 (1985).



