
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

TRESSA SHERROD, et a l.,  

  Pla in tiffs , 

 v. 

WAL-MART STORES, INC., e t 

a l.,   

  Defendants . 

: 

 

: 

 

: 

Case  No. 3:14-cv-454  

J UDGE WALTER H. RICE 

 

DECISION AND ENTRY OVERRULING PLAINTIFFS’ MOTION FOR 

RECONSIDERATION OF COURT’S RULING DISMISSING 

PLAINTIFFS’ WRONGFUL DEATH CLAIM (DOC. #319); 

OVERRULING WAL-MART’S MOTION FOR RECONSIDERATION ON 

SURVIVORSHIP CLAIM (DOC. #324); CONFERENCE CALL SET FOR 

FEBURARY 23, 2021, TO DISCUSS PLAINTIFFS’ ALTERNATIVE 

MOTION REQUESTING RULE  54(b) CERTIFICATION (DOC. #319) 

ON WRONGFUL DEATH CLAIM (COUNT 14) AND STAYING CASE 

PENDING APPEAL 

 

 Office r Sean  William s and  Sergeant David  Darkow, of the  Beavercreek 

Police  Departm ent, responded to  a  911 ca ll involving  a  pe rson  with  an  assault rifle  

ins ide  the  Beavercreek Wal-Mart s tore .  Wal-Mart shopper Rona ld  Ritch ie , the  911 

ca lle r, to ld  the  d ispa tcher tha t th is  ind ividua l was  loading  the  gun  and  poin ting  it 

a t people .  The  officers  found J ohn Crawford , III, a lone  in  the  pe t a is le , ho ld ing  

wha t appeared  to  be  a  loaded rifle .  With  the ir weapons  drawn, they com m anded 

h im  to  drop  the  gun .  As  he  turned  toward  them , Office r William s  fired  two shots , 

killing  Crawford .  It was  la te r d iscovered  tha t Crawford  was  ca rrying  an  
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unpackaged , un loaded  pe lle t rifle  tha t he  had  p icked  up  in  the  sporting  goods  

section  of the  s tore .   

Tressa  Sherrod , the  executrix of Crawford’s  e s ta te , and  o the r fam ily 

m em bers  filed  su it aga ins t the  City of Beavercreek, Office r William s , Se rgeant 

Darkow, and  Beavercreek Police  Chie f Dennis  Evers .  Pla in tiffs  have  se ttled  a ll 

cla im s  agains t these  Beavercreek Defendants .   

Pla in tiffs  a lso  filed  severa l cla im s  aga ins t Wal-Mart.  On J anuary 28, 2019, 

the  Court sus ta ined  in  pa rt and  overru led  in  pa rt Defendant Wal-Mart’s  Motion  for 

Sum m ary J udgm ent.  Doc. #273.  In  tha t Decis ion  and  Entry, the  Court denied  

sum m ary judgm ent on  Pla in tiffs ’ cla im s  of negligence  (Count 11), p rem ises  

liab ility (Count 12), survivorsh ip  (Count 13), and  loss  of consortium  (Counts  15-17), 

bu t gran ted  sum m ary judgm ent in  Wal-Mart’s  favor on  Pla in tiffs ’ wrongful dea th  

cla im  (Count 14). 

Pla in tiffs  engaged  in  extens ive  se ttlem ent d iscuss ions  with  Wal-Mart, bu t 

m a in ta in  tha t the  Court’s  ru ling  on  the  wrongful dea th  cla im  is  a  m a jor s tum bling  

b lock.  During  a  confe rence  ca ll he ld  on  Septem ber 14, 2020, the  Court invited  

Pla in tiffs  to  file  a  m otion  for recons ide ra tion  and  m otion  for ce rtifica tion  under 

Fed . R. Civ. P. 54(b).  On October 13, 2020, Pla in tiffs  filed  the ir Motion  for 

Recons ide ra tion  of Court’s  Ruling  Dism issing  Wrongful Dea th  Cla im , or in  the  

a lte rna tive , Motion  Reques ting  a  Rule  54 Certifica tion , Doc. #319.  Wal-Mart filed 

its  m em orandum  in  oppos ition  on  Novem ber 24, 2020.  Doc. #324.  There in , Wal-

Mart a sked  the  Court to  a lso  recons ide r its  ru ling  on  the  survivorsh ip  cla im .    
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I. Background and  Procedura l His tory 

The  re levant facts  a re  se t forth  in  th is  Court’s  J anuary 28, 2019, Decis ion  

and  Entry, Doc. #273, PageID##19983-87, and  will no t be  repea ted  he re .  Before  

turn ing  to  the  pending  m otion , a  brie f recap  of the  Court’s  ru ling  on  Wal-Mart’s  

Motion  for Sum m ary J udgm ent is  in  orde r.    

A. Negligence , Prem ises  Liab ility, Survivorsh ip , Loss  of Consort ium  

The  Court concluded  tha t genuine  is sues  of m a te ria l fact p recluded  

sum m ary judgm ent on  Pla in tiffs ’ cla im s  of negligence  (Count 11) and  prem ises  

liab ility (Count 12).  The  Court he ld , a s  a  m a tte r of law, tha t Wal-Mart had  a  duty 

to  pro tect its  bus iness  invitees  from  the  dangers  a ssocia ted with  the  unsecured  

d isp lay of the  pe lle t rifle .  Doc. #273, PageID##19997-20001.  The  Court then  he ld  

tha t a  reasonable  jury could  find  tha t Wal-Mart breached  tha t du ty by fa iling  to  

secure  the  pelle t rifle  while  it was  on  d isp lay, by fa iling  to  re turn  it to  its  box, 

and/or by fa iling  to  loca te  Crawford  in  a  tim e ly m anner to  warn h im  of the  

dangers  a ssocia ted  with  ca rrying  the  unpackaged  pe lle t rifle  th rough the  s tore .  Id . 

a t PageID##20001-07. 

On the  is sue  of proxim ate  cause , the  Court found tha t a  reasonable  jury 

could  find  tha t: (1) Wal-Mart’s  a lleged  negligence  was  a  proxim ate  cause  of 

Crawford’s  dea th ; (2) Wal-Mart’s  conduct com bined  with  the  conduct of o the rs  to  

crea te  a  s ing le , ind ivis ib le  in jury; and  (3) Crawford’s  dea th  was  a  foreseeable , 

na tura l consequence  of Wal-Mart’s  a lleged negligence .  The  Court furthe r 

concluded  tha t the re  was  a  genuine  is sue  of m a te ria l fact a s  to  whe ther Rona ld  
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Ritch ie ’s  911 ca ll and/or Office r William s’ use  of deadly force  were  in te rvening , 

superseding  causes , such  tha t Wal-Mart would  be  absolved  of liab ility.  Id . a t 

PageID##2007-14. 

Given  tha t the  cla im s of negligence  and  prem ises  liab ility rem ained  for tria l, 

the  Court re fused  to  d ism iss  the  cla im s  of survivorsh ip  (Count 13) and  loss  of 

consortium  (Counts  15-17).1  Id . a t PageID##20018-19.   

B. Wrongful Dea th  

The  Court’s  d ism issa l o f Pla in tiffs ’ wrongful dea th  cla im  (Count 14) is  the  

subject of Pla in tiffs ’ Motion  for Recons ide ra tion .  Dism issa l o f th is  cla im  was  

based  on  the  language  of Ohio  Revised  Code  § 2125.01, and  on  the  Second 

Dis trict Court o f Appea ls ’ in te rpre ta tion  of th is  s ta tu te  in  Monnin  v. Fifth  Third  

Bank of Miam i Va lley, N.A., 103 Ohio  App.3d  213, 658 N.E.2d  1140 (2d  Dis t. 1995).     

1. Ohio  Revised  Code  § 2125.01 

Wrongful dea th  cla im s  a re  governed  by Ohio  Revised  Code  § 2125.01.  The  

s ta tu te  provides , in  re levant pa rt, a s  fo llows: 

When the  dea th  of a  pe rson  is  caused by wrongful act, neglect, o r 

de fault which  would  have  en titled  the  pa rty in jured  to  m ain ta in  an  

action  and  recover dam ages  if dea th  had not ensued , the  pe rson  who 

would  have  been  liable  if dea th  had  not ensued , or the  adm inis tra tor 

or executor of the  es ta te  of such  pe rson , as  such  adm inis tra tor or 

executor, shall be  liab le  to  an  action  for dam ages , no twiths tanding  

the  dea th  of the  pe rson  in jured  and  a lthough the  dea th  was  caused  

under circum stances  which  m ake  it aggrava ted  m urder, m urder, o r 

m ans laughte r. . . . No action  for the  wrongful dea th  of a  pe rson  m ay 

be  m ain ta ined  aga inst the  owner or le ssee  of the  rea l p roperty upon 

which  the  dea th  occurred  if the  cause  of the  dea th  was  the  vio len t 
 

 
1   Wal-Mart had  not m oved for sum m ary judgm ent on  any of these  cla im s .   
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unprovoked act of a  pa rty o the r than  the  owner, le ssee , o r a  pe rson  

under the  contro l of the  owner or le ssee , un less  the  acts  or om iss ions  

of the  owner, le ssee , o r pe rson  under the  contro l of the  owner or 

le ssee  cons titu te  gross  negligence . 

 

Ohio  Rev. Code § 2125.01 (em phas is  added).2   

In  the  ins tan t case , the  ita licized  sen tence  governs  the  ques tion of whe ther 

Wal-Mart can  be  he ld liab le , on  a  wrongful dea th  cla im , for Office r William s’ 

shooting  dea th  of J ohn  Crawford , III. 

2. Monnin  v. Fifth  Third Bank of Miam i Va lley 

In  Monnin , a  bank robber shot and  killed  two people  a fte r one  of the  bank 

em ployees  to ld  h im  tha t she  knew his  m other.  Pe rsona l representa tives  of the  

deceased filed  a  wrongful dea th  cla im  agains t the  bank.  The  Second Dis trict Court 

o f Appea ls  he ld  tha t the  tria l court e rred  in  d ism iss ing  th is  cla im  on  sum m ary 

judgm ent.  The  court he ld  tha t § 2125.01: 

opera tes  to  ba r a  wrongful dea th  action  brought aga ins t the  owner or 

opera tor of a  prem ises  for a  dea th  caused  by the  vio len t act o f a  th ird  

pe rson  while  on  the  prem ises  unless  (1) the  cause  proxim ate ly 

resu lted  from  the  gross  negligence  of the  owner or opera tor, o r (2) 

the  cause  was  provoked by the  owner or opera tor's  act o r om iss ion . 

 

Monnin , 103 Ohio  App. 3d  a t 228, 658 N.E.2d  a t 1150. 

 The  court found noth ing  in  the  record  to  support a  find ing  of gross  

negligence  on  the  part o f the  bank.  However, it concluded  tha t a  reasonable  jury 

 

 
2   As  noted  in  Monnin , "[a ]ctions  for wrongful dea th  and  survivorsh ip  a re  

s ta tu tory, and  opera te  a s  exceptions  to  the  com m on-law ru le  tha t dea th  

te rm ina tes  a ll cla im s  for re lie f tha t o the rwise  m ight be  brought."  103 Ohio  App.3d 

a t 227, 658 N.E.2d  a t 1149.     
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could  find  tha t the  cause  of dea th  was  “provoked”  by the  bank em ployee  who to ld  

the  robber tha t she  knew his  m other, and  tha t the  bank could  be  liable  for he r 

conduct.  The  court expla ined as  fo llows:   

To  “provoke”  is : “To excite ; to  s tim ula te ; to  a rouse ; to  irrita te , or 

enrage .”  Black's  Law Dictionary (5 Ed.1990) 1225. Whether 

provoca tion  has  occurred  looks  to  the  act which  is  a lleged  to  be  

provoca tion  and  to  the  resu lt it crea tes , no t to  the  purposes  or 

m otiva tion  of the  pe rson  who offe rs  the  a lleged  provoca tion . Thus , 

the  provoca tion  m ay be  in ten tiona l or it m ay be  inadverten t. R.C. 

2125.01 expresses  no res triction  as  to  e ither kind  for a  wrongful dea th  

action  founded on  prem ises  liab ility. There fore , the  act o r acts  which  

provoke  the  cause  of dea th  m ay be  negligent a s  we ll a s  in ten tiona l 

for purposes  of R.C. 2125.01. 

 

Id .  The  court concluded  tha t a  reasonable  jury could  find  tha t, a lthough the  bank 

em ployee  did  not act with  any m alicious  purpose , he r s ta tem ent m ay have  

provoked the  robber to  shoot because  he  was  a fra id  tha t he  could  be  identified.  

Id . a t 229, 658 N.E.2d  a t 1150. 

3. Court ’s  Applica t ion  of Re levant  Law  

  In  applying  the  above  law to  Pla in tiffs ’ wrongful dea th  cla im , the  Court he ld  

tha t, based  on  the  evidence  presented , Wal-Mart was  not gross ly negligent.  It 

a lso  he ld  tha t no  reasonable  jury could  find  tha t Wal-Mart’s  a lleged  negligence  

som ehow “provoked”  Office r William s  to  shoot Crawford .  The  Court he ld  tha t 

“ [a ]lthough Wal-Mart’s  a lleged  acts  or om iss ions  m ay very well be  a  proxim ate  

cause  of Crawford’s  dea th , they d id not ‘provoke’ William s’ decis ion  to  use  deadly 

force .”   Doc. #273, PageID#20017.  The Court expla ined  tha t, in  contras t to  
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Monnin , “no  Wal-Mart em ployee  had  any in te raction  with  Office r William s  tha t 

could  be  deem ed to  have  ‘provoked’ him  to  pull the  trigger.”   Id .  Moreover,        

the  Wal-Mart m anagers  d id  not even  know tha t Rona ld  Ritch ie  had  

ca lled  911 or tha t the  office rs  had  en te red the  s tore .  Likewise , 

William s  d id  not know whe ther Crawford  had  ca rried  the  rifle  in to  the  

s tore  or had  p icked it up  ins ide  Wal-Mart.  Doc. #121, PageID##2495-

96.  Nor d id  he  know tha t it was  a  pe lle t rifle .  He  te s tified  tha t he  shot 

a t Crawford  because  he  be lieved  tha t Crawford  was  aggress ive ly 

turn ing  toward  h im  with  wha t appeared  to  be  a  loaded  assault rifle .  

Wal-Mart’s  a lleged  negligence  in  fa iling  to  properly secure  the  pe lle t 

rifle  and  fa iling  to  re turn  it to  its  package  played  no pa rt in  William s’ 

assessm ent of the  need  for deadly force .   Id . a t PageID#2496.   

 

Id .  The  Court the re fore  concluded  tha t “ [a]lthough Wal-Mart’s  a lleged negligence  

m ay have  crea ted  the  s itua tion  tha t led  to  Crawford’s  dea th , Wal-Mart’s  a lleged  

‘provoca tion’ is  s im ply too  a ttenua ted  to  support a  wrongful dea th  cla im  under 

Ohio  law.”   Id . a t PageID#20018. 

 

II. Motions  for Recons ide ra t ion 

A. Applicable  Law  

The  Federa l Rules  of Civil Procedure  do  not specifica lly provide  for m otions  

for recons ide ra tion .  Motions  for recons ide ra tion  a re  often  trea ted  as  m otions  to  

a lte r or am end a  judgm ent under Federa l Rule  of Civil Procedure  59(e ), if filed  

with in  28 days  a fte r the  en try of judgm ent.  In  th is  case , however, because  no  fina l 

judgm ent has  been  en te red , Rule  59(e ) is  inapplicable .  See  Russe ll v. GTE Gov’t 

Sys . Corp., 141 F. App’x 429, 436 (6th  Cir. 2005) (hold ing  tha t because  the re  was  
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no fina l judgm ent when the  court en te rta ined  the  m otion  for recons ide ra tion , Rule  

59(e ) d id  not apply) 

Nevertheless , “ [d]is trict courts  have  au thority both  under com m on law and  

[Federa l Rule  of Civil Procedure ] 54(b) to  recons ide r in te rlocutory orders  and  to  

reopen  any pa rt o f a  case  be fore  en try of fina l judgm ent.”   Rodriguez v. 

Tennessee  Labore rs  Hea lth  & Welfa re  Fund , 89 F. App’x 949, 959 (6th  Cir. 2004).  

See  a lso  Am . Civil Libe rtie s  Union  of Ky. v. McCreary Cty., Ky., 607 F.3d  439, 450 

(6th  Cir. 2010) (noting tha t where  the  d is trict court has  not ye t en te red  fina l 

judgm ent, it is  “ free  to  recons ide r or reverse  its  decis ion  for any reason .” ). 

Typica lly, however, courts  will recons ide r an  in te rlocutory order on ly when 

the re  is  “ (1) an  in te rvening  change  of contro lling  law; (2) new evidence  ava ilab le ; 

o r (3) a  need to  correct a  clear e rror or prevent m anifes t in jus tice .”   Louisville / 

J e ffe rson  Cty. Metro  Gov’t v. Hote ls .com , L.P., 590 F.3d 381, 389 (6th  Cir. 2009) 

(quota tion  om itted).  See  a lso  Northeas t Ohio  Coa lition  for Hom eless  v. Brunner, 

652 F. Supp. 2d  871, 877 (S.D. Ohio  2009) (“Motions  for recons ide ra tion  a re  not 

in tended  to  re -litiga te  is sues  previous ly cons ide red  by the  Court o r to  present 

evidence  tha t could  have  been  ra ised  ea rlie r.” ).    

B. Pla in t iffs ’ Mot ion  for Recons ide ra t ion  (Doc. #319) 

As  previous ly noted , the  Monnin  court he ld  tha t, under § 2125.01, a  pla in tiff 

can  recover dam ages on  a  wrongful dea th  cla im  brought aga inst the  owner of the  

prem ises  where  a  th ird  pe rson  has  caused a  “vio len t unprovoked dea th”  only if 
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the  p la in tiff p roves  tha t: (1) the  cause  of dea th  was  the  proxim ate  resu lt o f the  

owner’s  gross  negligence ; or (2) the  cause  of dea th  was  provoked by the  owner.   

Monnin , 103 Ohio  App. 3d  a t 228, 658 N.E.2d  a t 1150. 

Pla in tiffs  do  not cha llenge  the  Court’s  find ing  tha t Crawford’s  vio len t dea th , 

a t the  hands  of Officer William s , d id  not proxim ate ly resu lt from  Wal-Mart’s  gross  

negligence .  They a rgue , however, tha t the  Court e rred  in  hold ing  tha t no  

reasonable  jury could find  tha t Wal-Mart “provoked”  William s  to  shoot Crawford .    

As  a  th reshold  m atte r, the  Court m us t address  Wal-Mart’s  argum ent tha t 

Pla in tiffs  a re  jud icia lly es topped  from  a rguing  tha t Crawford’s  dea th  was  

provoked .3  Wal-Mart no tes  tha t, in  th is  litiga tion , Pla in tiffs  have  cons is ten tly taken  

the  pos ition  tha t Crawford’s  dea th  was  unprovoked , i.e ., tha t he  d id  noth ing  to  

warran t be ing  shot.  Wal-Mart a rgues  tha t Pla in tiffs  a re  bound by these  factua l 

adm iss ions .  The  Court re jects  th is  a rgum ent, because  the  ques tion  of whe ther 

Crawford  d id  anyth ing  to  provoke  Office r William s  to  pull the  trigger is  clea rly 

d is tinguishable  from  the  ques tion  of whe ther Wal-Mart d id  anyth ing  to  provoke  

the  shooting .  The  Court the re fore  turns  to  the  m erits  o f Pla in tiffs ’ m otion .   

Accord ing  to  Pla in tiffs , the  Court applied  an  overly res trictive  tes t in  

de te rm ining  wha t cons titu tes  a  “provoca tion ,”  and  im properly im posed  a  

 

 
3   "J udicia l e s toppe l is  an  equitab le  doctrine  tha t p rese rves  the  in tegrity of the  

courts  by preventing  a  pa rty from  abus ing  the  jud icia l p rocess  through cynica l 

gam esm anship , ach ieving  success  on one  pos ition , then  a rguing  the  oppos ite  to  

su it an  exigency of the  m om ent.”   Lorilla rd Tobacco  Co. v. Ches te r, Willcox & 

Saxbe , 546 F.3d  752, 757 (6th  Cir. 2008). 
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he ightened  causa tion requirem ent.  Pla in tiffs  no te  tha t, in  denying  sum m ary 

judgm ent on  the  cla im s  of negligence  and prem ises  liab ility, the  Court he ld  tha t a  

reasonable  jury could find  tha t Wal-Mart’s  a lleged negligence , in  fa iling  to  secure  

the  MK-177, was a  proxim ate  cause  of Crawford’s  dea th .  The  Court he ld  tha t “a  

reasonable  jury could find  tha t Crawford’s  dea th  was  the  cu lm ina tion  of a  na tura l 

and  continuous  sequence  of events  which  produced  a  resu lt which  would  not 

have  occurred  without Wal-Mart’s  a lleged negligence  in  fa iling  to  secure  the  MK-

177.”   Doc. #273, PageID#20010.  In  so  hold ing , the  Court no ted tha t “ [b]u t for 

Crawford’s  ab ility to  p ick up  the  unpackaged  MK-177 and  ca rry it th rough the  

s tore , Ritch ie  would  not have  ca lled  911 and  William s  would  not have  shot 

Crawford .”   Id .     

Pla in tiffs  m a in ta in  tha t th is  ho ld ing  on  the  is sue  of proxim ate  cause  cannot 

be  squared  with  the  Court’s  ho ld ing  tha t Wal-Mart’s  a lleged  negligence  cannot be  

deem ed to  have  “provoked”  William s’ decis ion  to  use  deadly force  such  tha t Wal-

Mart can  be  he ld liable  on  the  wrongful dea th  cla im .  More  specifica lly, Pla in tiffs  

cha llenge the  Court’s  conclus ion  tha t “ [a ]lthough Wal-Mart’s  a lleged  negligence  

m ay have  crea ted  the  s itua tion  tha t led  to  Crawford’s  dea th , Wal-Mart’s  a lleged  

‘provoca tion’ is  s im ply too  a ttenua ted  to  support a  wrongful dea th  cla im  under 

Ohio  law.”   Id . a t PageID#20018. 

Pla in tiffs  a rgue  tha t no th ing  in  the  wrongful dea th  s ta tu te  requires  the  

“provoca tion”  to  be  an  im m edia te , d irect cause , o r predom inant cause  of the  th ird  

pa rty’s  decis ion  to  use  vio lence .  Accord ing  to  Pla in tiffs , a  reasonable  jury could  
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find  tha t Wal-Mart’s  negligence  proxim ate ly caused  William s  to  be lieve  the  gun  

was  rea l, and  “William s’ lack of re s tra in t and  judgm ent be fore  opening  fire  

ind ica tes  tha t h is  be lie f the  gun  was  rea l m ay have  been  the  only th ing  he  

cons ide red  be fore  he  pulled  the  trigger.”   Doc. #320, PageID#20566.  

There  a re  severa l p roblem s with  Pla in tiffs ’ a rgum ents .  Firs t, a s  Wal-Mart 

no tes , Pla in tiffs  im properly confla te  the  concepts  of “proxim ate  cause”  and  

“provoca tion .”   In  denying  sum m ary judgm ent on  the  negligence  and  prem ises  

liab ility cla im s , the  Court expla ined  tha t the re  can be  m ore  than one  proxim ate  

cause  of an  injury.  It concluded  tha t a  reasonable  jury could  find  tha t Wal-Mart’s  

a lleged negligence  com bined  with  the  conduct of o the rs  to  cause  Crawford’s  

dea th , and  could  a lso find  tha t h is  dea th  was  a  foreseeable , na tura l consequence  

of Wal-Mart’s  a lleged negligence . Doc. #273, PageID##20007-11. 

However, the  lega l princip les  re levant to  th is  proxim ate  cause  

de te rm ina tion  on  the  cla im s  of negligence  and  prem ises  liab ility a re  clea rly 

d is tinguishable  from  the  ques tion  of whe ther Wal-Mart can  be  deem ed to  have  

“provoked”  Office r William s  to  shoot J ohn  Crawford  such  tha t Wal-Mart m ight be  

he ld  liable  on  Pla in tiffs ’ wrongful dea th  cla im .   

As  Wal-Mart no tes , the  word  “provoked”  is  no t found anywhere  in  the  

s ta tu te .  Ra the r, the  s ta tu te  re fe rs  on ly to  “ the  vio len t unprovoked  act o f a  pa rty 

o the r than  the  owner.”   Ohio  Rev. Code  § 2125.01 (em phas is  added).  Monnin  

neverthe less  in te rpre ted  th is  s ta tu te  to  im pose  liab ility for wrongful dea th  on  a  
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property owner whose  conduct “provoked”  the  act tha t caused  the  decedent’s  

dea th . 

Pla in tiffs  a rgue  tha t no th ing  in  the  language  of § 2125.01 requires  the  

owner’s  a lleged  “provoca tion”  to  be  an  im m edia te , d irect cause , o r predom inant 

cause  of the  th ird  pa rty’s  decis ion  to  use  vio lence .  Likewise , Monnin  does  not 

address  the  ques tion  of how fa r rem oved the  “act”  can  be  from  the  “ resu lt it 

crea tes .”   Nevertheless , the  facts  of Monnin  give  rise  to  an  infe rence  tha t the  

re levant “act”  m us t be  an  im m edia te , d irect cause  of the  th ird  pa rty’s  decis ion  to  

use  vio lence .  There , the  court he ld  tha t a  reasonable  jury could  find  tha t the  bank 

em ployee’s  s ta tem ent to  the  robber tha t she  knew his  m other “provoked”  h is  

decis ion  to  kill two people  during  the  course  of tha t robbery.  Moreover, the  ve ry 

word  “provoke”  evokes  a  sense  of im m ediacy.   

The  word  “provoke”  a lso  im plies  the  need for som e  a ffirm ative  act on  the  

pa rt o f the  property owner.  Citing  Black’s  Law Dictionary, the  Monnin  court 

de fined  “provoke”  with  “action”  ve rbs : “To excite , to  s tim ula te ; to  a rouse ; to  

irrita te , o r engage .”   The  court then  he ld  tha t “ [w]he the r provoca tion  has  occurred  

looks  to  the  act which  is  a lleged  to  be  provoca tion  and  to  the  resu lt it crea tes .”   

Monnin , 103 Ohio  App.3d  a t 228-29, 658 N.E.2d  a t 1150 (em phasis  added).   

In  sha rp  contras t to  Monnin , Wal-Mart’s  a lleged  wrongdoing  does  not 

involve  any a ffirm ative  “acts ,”  bu t ra the r “ fa ilures  to  act.”   Wal-Mart a llegedly 

breached  its  du ty by fa iling  to  secure  the  pe lle t rifle  while  it was on  d isp lay, by 

fa iling  to  re turn  it to  its  box, and  by fa iling  to  loca te  Crawford  in  a  tim e ly m anner 
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to  warn  h im  of the  dangers  a ssocia ted with  ca rrying  the  unpackaged  pe lle t rifle  

th rough the  s tore .  Although the re  m ight be  a  un ique  s itua tion  in  which  a  property 

owner’s  fa ilure  to  act som ehow “provokes”  a  th ird  pa rty to  vio len tly kill som eone  

on  the  prem ises , th is  is  no t one  of those  cases .       

Wal-Mart’s  a lleged  fa ilures  to  act m ay have  se t in  m otion  the  cha in  of 

events  tha t a llowed Crawford  to  ca rry the  unpackaged  rifle  th rough the  s tore , 

which  led  Rona ld Ritch ie  to  ca ll 911, which  resu lted  in  Office r William s  and  

Sergeant Darkow be ing  d ispa tched  to  the  s tore , and  which  u ltim a te ly resu lted  in  

Office r William s  shooting  and  killing  Crawford .  However, in  sharp  contras t to  the  

bank em ployee  in  Monnin , no  Wal-Mart em ployee  had  any d irect contact with  

Office r William s  prior to  the  shooting .  Under the  circum stances  presented  he re , 

Wal-Mart’s  a lleged  fa ilures  to  act cannot be  deem ed to  have  “provoked”  Office r 

William s  to  shoot Crawford .  As  previous ly he ld , the  causa l connection  is  too  

a ttenua ted . 

Moreover, the  undisputed  facts  of th is  case  show tha t, even  though Office r 

William s  believed  tha t Crawford  was  ca rrying  a  rea l firea rm , Doc. #121, 

PageID#2439, th is  is  no t why he  shot h im .  Office r William s  acknowledged  tha t, 

because  Ohio  is  an “open  ca rry”  s ta te , Crawford  was  lega lly en titled  to  ca rry a  

loaded  firea rm  ins ide  the  s tore .  He  repea ted ly te s tified tha t he  shot Crawford  only 

because  Crawford  turned  toward  h im  in  an aggress ive  m anner with  the  gun , 

lead ing  William s  to  fea r for h is  own sa fe ty and  tha t of o the rs .  Id . a t 

PageID##2435, 2439, 2459, 2467.  Based  on the  evidence  presented , no  reasonable  
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ju ry could  find  tha t Wal-Mart’s  a lleged  wrongdoing , which  a llowed Crawford  to  

ca rry the  unpackaged pe lle t gun  through the  s tore , som ehow “provoked”  

William s  to  shoot h im .        

The  Court concludes  tha t Pla in tiffs  have  fa iled  to  es tab lish  tha t the  Court 

com m itted  clea r e rror.  For the  reasons  se t forth  above , the  Court OVERRULES 

Pla in tiffs ’ Motion  for Recons ide ra tion  of Court’s  Ruling  Dism issing  Pla in tiffs ’ 

Wrongful Dea th  Cla im , Doc. #319.4   

C. Wal-Mart ’s  Mot ion  for Recons ide ra t ion  (Doc. #324) 

In  its  m em orandum  in  oppos ition  to  Pla in tiffs ’ Motion  for Recons ide ra tion , 

Doc. #324, Wal-Mart m oves  for recons ide ra tion  on  the  survivorsh ip  cla im .  Wal-

Mart m a in ta ins  tha t it is  en titled  to  sum m ary judgm ent on  tha t cla im .  It a rgues  

tha t, because  Crawford  was  legally en titled  to  ca rry the  pe lle t rifle  th rough the  

Wal-Mart s tore , Wal-Mart cannot be  he ld  liab le  for a llowing  h im  to  do  so , m ere ly 

because  Office r William s  happened  to  shoot h im  while  he  was  engaged  in  tha t 

conduct.  Accord ing  to  Wal-Mart, it is  incons is ten t for the  Court to  gran t sum m ary 

 

 
4  Given  the  Court’s  ruling , it need not, and  does  not, address  Wal-Mart’s  

a lte rna tive  a rgum ents  tha t the  wrongful dea th  cla im  a lso  fa ils  because : (1) 

William s’ conduct was  an  unforeseeable  inte rvening  and  superseding  cause ; (2) 

the re  is  no  overwhe lm ing  evidence  tha t the  shooting  was  foreseeable ; (3) carrying  

the  unpackaged  rifle  th rough the  s tore  was  an  open  and  obvious danger; and  (4) 

adequa te  warn ings  were  g iven .  The  Court no tes , however, tha t, in  ru ling  on  the  

cla im s  of negligence  and  prem ises  liab ility, the  Court found tha t genuine  is sues  of 

m a te ria l fact p recluded  sum m ary judgm ent on  each  of these  issues .       
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judgm ent in  favor of Wal-Mart on  the  wrongful dea th  cla im  but no t on  the  

survivorsh ip  cla im .   

The  Court re jects  Wal-Mart’s  a rgum ents .  Sum m ary judgm ent is  warran ted  

on  the  wrongful dea th  cla im  only because  Wal-Mart was  not gross ly negligent 

and  Wal-Mart’s  a lleged  wrongdoing  d id  not “provoke”  William s  to  shoot 

Crawford .  Whether Crawford  was  lega lly en titled  to  ca rry the  pelle t rifle  th rough 

the  s tore  p lays  no  part in  de te rm ining  whether Pla in tiffs  can  sa tis fy these  § 

2125.01 requirem ents  in  orde r to  proceed  on  the  wrongful dea th  cla im .  It m ay, 

however, be  re levant to  Pla in tiffs ’ cla im s  of negligence  and  prem ises  liab ility.    

Any perce ived  inconsis tency in  gran ting  sum m ary judgm ent on  the  

wrongful dea th  cla im , but no t on  the  survivorsh ip  cla im  is  a ttribu tab le  only to  the  

fact tha t the  leg is la ture  chose  to  im pose  a  he ightened  s tandard  of liab ility with  

respect to  wrongful dea th  cla im s  asse rted  aga ins t p rem ises  owners  where  the  

decedent’s  dea th  is  caused  by the  vio len t unprovoked act of a  th ird  pa rty.  The  

leg is la ture  im posed  no  s im ila r he ightened  s tandard  for a  survivorsh ip  cla im .   

As  expla ined  in  the  previous  Decis ion  and  Entry, Doc. #273, PageID#20018, 

because  genuine  is sues  of m a te ria l fact p reclude  sum m ary judgm ent on  the  

cla im s  of negligence  and  prem ises  liab ility, sum m ary judgm ent is  no t warran ted  

on  the  survivorsh ip  cla im .  The  Court the refore  OVERRULES Wal-Mart’s  m otion  

for recons ide ra tion , Doc. #324. 

 

III. Pla in t iffs ’ Alte rna t ive  Mot ion  Reques t ing  Rule  54 Cert ifica t ion  (Doc. #319) 
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In  the  event the  Court denies  Pla in tiffs ’ Motion  for Recons ide ra tion , 

Pla in tiffs  a sk the  Court to  en te r fina l judgm ent on  the  wrongfu l dea th  cla im , 

pursuant to  Fed . R. Civ. P. 54(b), so  tha t they can  im m edia te ly appea l d ism issa l o f 

tha t cla im .  Rule  54(b), which  represents  an  exception  to  the  genera l federa l po licy 

aga ins t p iecem ea l appea ls , p rovides , in  re levant pa rt: 

(b) J udgm ent on  Multip le  Cla im s  or Involving  Multip le  Partie s . When an  

action  presents  m ore  than  one  cla im  for re lie f--whe ther a s  a  cla im , 

counte rcla im , crosscla im , or th ird-party cla im --or when m ultip le  pa rtie s  a re  

involved, the  court m ay d irect en try of a  fina l judgm ent a s  to  one  or m ore , 

bu t fewer than  a ll, cla im s  or pa rtie s  on ly if the  court express ly de te rm ines  

tha t the re  is  no  jus t reason  for de lay.  

 

Fed . R. Civ. P. 54(b).  If the  court en te rs  fina l judgm ent on  jus t one  cla im , it m us t 

“clea rly expla in  why it has  concluded  tha t im m edia te  review of the  cha llenged  

ru ling  is  des irab le .”   Daleure  v. Com m onwea lth  of Ky., 269 F.3d  540, 543 (6th  Cir. 

2001) (quoting  Gen. Acquis ition , Inc. v. GenCorp , Inc., 23 F.3d  1022, 1026 (6th  Cir. 

1994)).     

Factors  to  be  cons idered  in  m aking  a  Rule  54(b) de te rm ina tion  include :   

(1) the  re la tionship  be tween the  ad judica ted  and  unadjudica ted 

cla im s; (2) the  poss ibility tha t the  need  for review m ight or m ight no t 

be  m ooted  by fu ture  deve lopm ents  in  the  d is trict court; (3) the  

poss ib ility tha t the  reviewing  court m ight be  obliged  to  cons ider the  

sam e  issue  a  second tim e ; (4) the  presence  or absence  of a  cla im  or 

counte rcla im  which  could  resu lt in  se t-off aga ins t the  judgm ent 

sought to  be  m ade  fina l; (5) m isce llaneous  factors  such  as  de lay, 

econom ic and  so lvency cons ide ra tions , shorten ing  the  tim e  of tria l, 

frivo lity of com peting  cla im s , expense , and the  like .  

 

Corros ioneering , Inc. v. Thyssen Env’tl Sys., Inc., 807 F.2d  1279, 1283 (6th  Cir. 

1986) (quota tion  om itted).   
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In  Curtiss -Wright Corp . v. Genera l Electric Co., 446 U.S . 1 (1980), the  

Suprem e  Court no ted tha t the  presence  of one  of these  factors  does  not 

necessa rily render Rule  54(b) ce rtifica tion  im proper.  It no ted , for exam ple , tha t 

even  if the re  was  a  poss ib ility tha t the  sam e  issue  m ay need  to  be  addressed  in  a  

subsequent appea l, th is  “m ight pe rhaps  be  offse t by a  find ing  tha t an  appella te  

reso lu tion  of the  ce rtified  cla im s  would  facilita te  a  se ttlem ent of the  rem ainder of 

the  cla im s .”   Id . a t 8 n .2.     

Having  cons ide red  the  pa rtie s ’ brie fs , and  a ll re levant factors , the  Court 

finds  tha t th is  is  one  of those  infrequent cases  in  which  Rule  54(b) ce rtifica tion  

m ay be  warran ted  and  tha t the re  is  no  jus t reason  for de lay.   

As  an  in itia l m a tte r, the  Court re jects  Wal-Mart’s  a rgum ent tha t, because  the  

d ism issa l o f the  wrongful dea th  cla im  d id  not re so lve  a  “d is tinct”  cla im , 

ce rtifica tion  m us t be  denied .  See Novia  Com m c’ns , LLC v. Weatherby, 798 F. 

App 'x 890, 893 (6th  Cir. 2020) (hold ing  tha t tha t ce rtifica tion  is  no t warran ted  

unless  the  court has  “ fu lly resolved  a  d is tinct ‘cla im .’” ).  Pla in tiffs ’ wrongful dea th  

cla im  is  se t forth  as  a  separa te  count in  the  Com pla in t.  As  Wal-Mart no tes , 

however, the  m ere  fact tha t a  cla im  is  separa te ly p leaded  does  not necessa rily 

m ean tha t it is  “d is tinct”  for purposes  of Rule  54(b) ce rtifica tion .  Id .  The re levant 

ques tion  is  whe ther the  ad judica ted  and  unadjudica ted  cla im s  a rise  from  an  

“aggrega te  of opera tive  facts  which  g ive  rise  to  a  righ t enforceable  in  the  courts .”   

See  Gen. Acquis ition , 23 F.3d  a t 1028 (quota tion  om itted).  Wal-Mart a rgues  tha t, 

because  Pla in tiffs ’ wrongful dea th  cla im  a rises  from  the  sam e  se t o f opera tive  
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facts  tha t g ive  rise  to  the  cla im s  of negligence , p rem ises  liab ility and  survivorsh ip , 

it cannot be  cons ide red  a  “dis tinct”  cla im  for purposes  of Rule  54(b).   

The  Court d isagrees .  As  the  S ixth  Circu it has  furthe r expla ined , no t on ly 

m us t the  cla im s  a t is sue  a rise  from  the  sam e  se t o f opera tive  facts , bu t they m us t 

a lso  “seek to  recover for the  sam e  underlying  in jury.”   In  re  Fifth  Third  Early 

Access  Cash  Advance  Litig ., 925 F.3d  265, 273 (6th  Cir. 2019) (quoting  Lowery v. 

Fed . Exp. Corp ., 426 F.3d  817, 821 (6th  Cir. 2005)).      

Here , each  of Pla in tiffs ’ rem ain ing  cla im s  aga ins t Wal-Mart a rises  from  the  

sam e  se t o f opera tive  facts , s tem m ing from  Wal-Mart’s  a lleged negligence  in  

fa iling  to  secure  the  pe lle t rifle s  tha t were  on  d isp lay, fa iling  to  re turn  the  pe lle t 

rifle  tha t Crawford  p icked  up  to  its  box, and  fa iling  to  tim e ly find  Crawford  to  warn  

h im  of the  dangers  of ca rrying  the  unpackaged  rifle  th rough the  s tore .  However, 

the  cla im s  do  not seek to  recover for the  sam e  underlying  in jury.   

The  Ohio  Suprem e Court has  he ld  tha t, even  though wrongful dea th  cla im s  

“share  m any of the  sam e  issues  as  surviva l cla im s  asse rted  aga ins t the  sam e  

defendant,”  they a re  “d is tinct cla im s  tha t be long  to  separa te  ind ividua ls .”  Pete rs  

v. Colum bus  S tee l Cas tings  Co., 115 Ohio S t.3d  134, 2007-Ohio-4787, 873 N.E.2d  

1258, a t ¶¶ 16-17.  "[W]hen an  ind ividua l is  killed  by the  wrongful act o f another, 

the  pe rsona l representa tive  of the  decedent's  e s ta te  m ay bring  a  surviva l action  

fo r the  decedent's  own in juries  lead ing  to  h is  or he r dea th  as  we ll a s  a  wrongful-

dea th  action  for the  in juries  suffe red  by the  beneficia rie s  of the  decedent a s  a  

re su lt o f the  dea th ."  Id . a t ¶ 11 (em phas is  in  orig ina l).  For th is  reason , the  Court 
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finds  tha t Pla in tiffs ’ wrongful dea th  cla im  is  d is tinct from  the  survivorsh ip  cla im  

for purposes  of Rule  54(b) ce rtifica tion .   

Having  cons ide red  the  pa rtie s ’ brie fs  and  the  above factors , the  Court is  

inclined  to  find  tha t th is  is  one  of those  infrequent cases  in  which  Rule  54(b) 

ce rtifica tion  is  warranted , and  tha t the re  is  no  jus t reason  to  de lay the  en try of 

fina l judgm ent on  the  wrongful dea th  cla im .  The  Court d ism issed  the  wrongful 

dea th  cla im  aga ins t Wal-Mart because  it concluded  tha t no  reasonable  jury could  

find  tha t Wal-Mart was  gross ly negligent or tha t Wal-Mart “provoked”  Office r 

William s  to  shoot J ohn  Crawford , III.  This  m eant tha t the  wrongful dea th  cla im  

aga ins t Wal-Mart was  ba rred  by Ohio  Revised  Code  § 2125.01.  As  a  resu lt o f th is  

ru ling , Pla in tiffs  will try the ir rem ain ing  cla im s  of negligence  and  prem ises  liab ility 

to  a  ju ry, bu t dam ages  will be  lim ited  to  those  tha t Crawford  h im se lf could  have  

recovered  had  he  survived  his  in juries , i.e ., the  survivorsh ip cla im .  See Ohio  

Revised  Code  § 2305.21.   

Counse l have  ind ica ted  tha t the  Court’s  ruling  on  the  wrongful dea th  cla im  

is  a  m a jor s tum bling  b lock to  se ttling  the  case .  This  is  no t surpris ing  g iven  its  

im pact on  the  scope  of dam ages  ava ilab le  to  Pla in tiffs .  If Pla in tiffs  a re  lim ited  to  

the  survivorsh ip  cla im , they can  recover only for the  in juries  Crawford  suffe red  

be fore  h is  dea th , i.e ., any conscious  pa in and  suffe ring  for the  few m inutes  he  

rem ained  a live  a fte r be ing  shot.  On the  o the r hand , if Pla in tiffs  can  proceed  on  

the ir wrongful dea th  cla im , th is  opens  the  door to  prospective  dam ages  ava ilab le  

to  h is  he irs  under Ohio  Revised  Code § 2125.02(B).  Pla in tiffs ’ counse l has  
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ind ica ted  tha t it is  a ll bu t ce rta in  tha t any tria l excluding  a  cla im  for dam ages  for 

wrongful dea th  will re su lt in  an  appea l.  Accord ingly, it does  not appear tha t the  

need  for appe lla te  review m ight be  m ooted  by fu ture  deve lopm ents .  

Moreover, it is  h ighly unlike ly tha t the  appe lla te  court would  be  obliged  to  

cons ide r for a  second tim e  the  ques tion  of whe ther a  reasonable  jury could  find  

tha t Wal-Mart’s  conduct “provoked”  William s  to  shoot Crawford  such  tha t Wal-

Mart could  be  he ld  liab le  on  the  wrongful dea th  cla im  under § 2125.02.  The  Sixth  

Circu it’s  decis ion  on  th is  d iscre te  is sue  s im ply reso lves  the  question  of whe ther, 

under th is  pa rticu la r se t o f facts , Pla in tiffs  m ay proceed  to  tria l on  the ir wrongful 

dea th  cla im  aga ins t Wal-Mart.  Tha t decis ion  will no t need  to  be  revis ited  on  any 

la te r, pos t-tria l appeal by e ithe r pa rty.  In  addition , the re  is  no  pending  cla im  or 

counte rcla im  tha t could  resu lt in  a  se t-off aga ins t the  judgm ent on  the  wrongful 

dea th  cla im .   

Wal-Mart correctly notes  tha t en te ring  fina l judgm ent on  the  wrongful dea th  

cla im  and  certifying  it under Rule  54(b) will like ly resu lt in  furthe r de lay.  The Court 

no tes  tha t COVID-19-re la ted  concerns  have  a lready pushed  the  tria l da te  in  th is  

case  to  J une  of 2021.  Neverthe less , in  te rm s  of jud icia l econom y, the  Court tends  

to  be lieve  tha t, under the  circum stances  presented  he re , it m akes  sense  to  a llow 

Pla in tiffs  to  im m edia te ly appea l the  d ism issa l o f the  wrongful dea th  cla im .  The  

outcom e of the  appea l will de te rm ine  the  scope  of dam ages  ava ilab le  to  Pla in tiffs  

should  they succeed  on  the ir negligence  and/or prem ises  liab ility cla im s  aga ins t 

Wal-Mart.          
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If the  S ixth  Circu it agrees  tha t no  reasonable  jury could  find  tha t Wal-Mart 

“provoked”  the  shooting , and  tha t the  wrongful dea th  cla im  there fore  was  

properly d ism issed, the  pa rtie s  can  then  reeva lua te  the ir se ttlem ent pos itions  and  

pe rhaps  se ttle  a ll rem ain ing  cla im s , or go  to  tria l with  dam ages  lim ited  to  those  

ava ilab le  under § 2305.21.  If, however, the  S ixth  Circu it finds  tha t the re  is  a  

genuine  is sue  of m a te ria l fact a s  to  whe ther Wal-Mart “provoked”  the  shooting , 

then  “ the  ba r provided  by R.C. 2125.01 fa lls .”   Monnin , 103 Ohio  App. 3d  a t 229, 

658 N.E.2d  a t 1150.  If Pla in tiffs  succeed  on the ir cla im s  of negligence  or prem ises  

liab ility, they could then  pursue  dam ages for wrongful dea th  in  addition  to  those  

ava ilab le  on  the  survivorsh ip  cla im .  Id .  

Although the  Court is  inclined  to  sus ta in  Pla in tiffs ’ a lte rna tive  m otion  for 

ce rtifica tion  under Fed . R. Civ. P. 54(b), Doc. #319, it would  like  to  d iscuss  th is  

m a tte r with  counse l prior to  m aking  a  fina l decis ion .  Accord ingly, the  Court will 

ho ld  a  confe rence  ca ll on  February 23, 2021, a t 4:00 p .m .     

 

IV. Conclus ion  

For the  reasons  se t forth  above , the  Court OVERRULES Pla in tiffs ’ Motion  for 

Recons ide ra tion  of Court’s  Ruling  Dism issing  Pla in tiffs ’ Wrongful Dea th  Cla im , 

Doc. #319, and  Wal-Mart’s  Motion  for Recons ide ra tion  of the  Court’s  re fusa l to  

d ism iss  Pla in tiffs ’ Survivorsh ip  cla im .  Doc. #324.   
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A confe rence  ca ll will be  he ld  on  February 23, 2012, a t 4:00 p .m ., to  d iscuss  

Pla in tiffs ’ a lte rna tive  Motion  Reques ting  a  Rule  54 Certifica tion , Doc. #319, on  the  

wrongful dea th  cla im .   

 

Da te : February 12, 2021 

      _____________________________________ 

WALTER H. RICE 

UNITED STATES DISTRICT J UDGE 

 

 

 


