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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

CHERYL LEWIS,

Plaintiff, : CaséNo. 3:15-cv-11

- VS - Magistrate Judge Michael R. Merz

NAVISTAR INTERNATIONAL TRUCK 7,

Defendant.

DECISION AND ORDER

This case is before the Court on Defendant’s Motion for Summary Judgment (ECF No.
21), Plaintiff’'s Reply in Opposition (ECF No. R2and Defendant’s Reply in Support (ECF No.
23).

The parties unanimously consented to aitgnmagistrate judge jurisdiction under 28
U.S.C. 8 636(c)(ECF No. 16) and District Jadgice referred the case on that basis (ECF No.

17).

SUMMARY JUDGMENT STANDARD

Summary judgment is properf the pleadings, depositionanswers to interrogatories,
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and admissions on file, together witie affidavits, if any, show #t there is no genuine issue as
to any material fact and the moving party isitted to judgment as a matter of law." Fed. R.
Civ. P. 56. On a motion for summary judgment, the movant has the burden of showing that there
exists no genuine issue of materiatt, and the evidence, togetheith all inferences that can
reasonably be drawn therefrom, shie read in the light moftvorable to the party opposing
the motion.Adickes v. S.H. Kress & C@&98 U.S. 144, 157-59 (1970). Nevertheless, "the mere
existence ofsomealleged factual dispute between thetipa will not dekéat an otherwise
properly supported motion for sumary judgment; the requirement is that there bgerine
issue of material fact.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-248 (1986)
(emphasis in original). Summajudgment procedure is properly regarded not as a disfavored
procedural shortcut, but rather as integral part of the Federal Rules as a whole, which are
designed to "secure the just, speedy amxpensive determination of every actionCelotex
Corp. v. Catrett477 U.S. 317, 327 (1986).

Read togethet,iberty LobbyandCelotexstand for the proposition that a party may move
for summary judgment asserting that the oppogiady will not be able to produce sufficient
evidence at trial to withstand a directed verdiotion (now known as a motion for judgment as
a matter of law. Fed. R. Civ. P. 5(treet v. J.C. Bradford & C0886 F.2d 1472, 1478{&ir.
1989). If, after sufficient time for discovery, tbhpposing party is unable to demonstrate that he
or she can do so under théerty Lobbycriteria, summary judgment is appropriatiel. The
opposing party must "do more than simply shoat there is some metaphysical doubt as to the
material facts." Matsushita Electric IndustriaCo., Ltd. v. Zenith Radio Corp475 U.S. 574,
586 (1986). "If the evidence is medy colorable, or is not gnificantly probative, summary

judgment may be grantedliberty Lobby 477 U.S. at 249-50 (citations omitted). "The mere
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possibility of a factuladispute is not enoughMitchell v. Toledo Hosp 964 F.2d 577, 582 {6
Cir. 1992)quoting Gregg v. Allen-Bradley Cp801 F.2d 859, 863 {6Cir. 1986). Therefore a
court must make a preliminary assessment ef @élidence, in order to decide whether the
plaintiff's evidence concerns a material issue and is more than de mitianitsel v. Keys87
F.3d 795 (8 Cir. 1996). "On summary judgment,” moregvéhe inferences to be drawn from
the underlying facts . . . must be viewed in light most favorable tahe party opposing the
motion." United States v. Diebold, In@B69 U.S. 654, 655 (1962). Thus, "the judge's function is
not himself to weigh the evidence and deterntimeetruth of the matter but to determine whether
there is a genuine issue for trialliberty Lobby 477 U.S. at 249.
The moving party

[A]lways bears the initial respondiity of informing the district

court of the basis for its motioand identifying those portions of

"the pleadings, depositions,sarers to interrogatories, and

admissions on file, together withe affidavits, if any," which it

believes demonstrate the absenca génuine issue of material
fact.

Celotex 477 U.S. at 323;see also, Boretti v. Wiscom30 F.2d 1150, 1156 (6Cir. 1991)
(citation omitted). If the moving party meehis burden, the nonmoving party must go beyond
the pleadings to show that thesea genuine isgufor trial. Matsushita 475 U.S. at 58artin
v. Ohio Turnpike Comm'n968 F. 2d 606 (6Cir. 1992).

In ruling on a motion for summary judgmgim other words, determining whether there
is a genuine issue of materiaict), "[a] district ourt is not . . . obligated to wade through and
search the entire record for sospecific facts that might support the nonmoving party's claim.”

InterRoyal Corp. v. SponselleB89 F.2d 108, 111 {&Cir. 1989). Thus, in determining whether



a genuine issue of material faotists on a particular issue, auct is entitled to rely only upon
those portions of the verified pleadings, depos#, answers to interrogatories, and admissions
on file, together with any affidavits submittedesgically called to its attention by the parties.

The facts set forth in this Decision are admitted or established by evidence competent
under Fed. R. Civ. P. 56(e) and not contraerby opposing competent evidence. Evidence
tendered with respect to the Motion includraintiff’'s deposition (“Lewis Depo.,” ECF No. 21-

2, PagelD 82-124); the declaration of Candyatt (“Wyatt Decl.,” ECF No. 21-3, PagelD 126-
36); and the excerpts from the deposition ofdC8Vyatt (“Wyatt Depo.,” ECF No. 21-4, PagelD

138-50).

Analysis

Plaintiff Cheryl Lews brought this action against herrfeer employer, Navistar, alleging
discrimination in employment on the basis ate in violation of Tig VIl of the 1964 Civil
Rights Act (First Claim for Relief), discrimination against a person with a disability in violation
of the Americans with Disabilities Act (thé\DA”) (Second Claim for Relief), maintenance of a
hostile work environment in violation of bothtl€ VII and the ADA (Third Claim for Relief),
wrongful termination in violation of Navistar's company policy (Fouttlaim for Relief), and
violation of public policy (FifthClaim for Relief)(Complaint, EE No. 1, PagelD 2-4). These

claims will be analyzed separately.



Title VII

Plaintiff is an African-American woman whwas terminated from her assembly line job
at Navistar, which is a manufacer of trucks and similar ¥cles. She was hired as an
assembler in July 1994 at Nawast Springfield plant and moved Navistar's Ubana plant in
2002. Plaintiff was a member of United Alorkers Local 402 which represented employees
at Navistar's Urbana facility.

Navistar asserts it has an Equal Empiept Opportunity Policy that prohibits
discrimination and harassment. Its Motion refererthissdocument as an exhibit to Ms. Lewis’
deposition (ECF No. 21, Pa@e62). Although page®(PagelD 83) of the deposition references
nine exhibits identified during éhdeposition, none are attachtecthe filed copy. A document
with that title is attachetb the Wyatt Declaratio(ECF No. 21-3, PagelD 129-32).

In 2005 five Navistar employees were shoteath at NavistarMelrose Park, lllinois,
plant. As a result Navistar adopted argient Workplace Violence Prevention policy which
made clear that an act or threat of violence g@unds for termination as well as reference for
criminal prosecution. Plaintiff admitted at hepdsition that she was aware of the Melrose Park
incident and the policy and that she had pamigg in training on the policy. Allegations of
violation of the policy are supposéeaibe individually investigatedatredible allegions typically

result in termination (Wyatt Depd&CF No. 21-4, P. 8, PagelD 139).

! Presumably there was a collective lzning agreement that covered PlaffgiEmployment. If that were so, it
would have legal consequences relating to the emplaynB®tause neither party has raised the issue and
Defendant has not mentioned the CBA in its motion papers, the Court attributes nglEfiehsce to its probable
but unmentioned existence.

2 Because the depositions have been filed in manuscripafpreferences herein will be to the page given by the
court reporter and the PagelD number provided by the Court's CM/ECF filing system.
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During her deposition, Plaintiff detailed thestairy of her difficulties with co-worker Sue
Hartley (summarized at Motion, ECF No. 21, R&g6é3-64 and Plaintf's Reply, ECF No. 22,
PagelD 152-55). Ms. Lewis comains of harassing behavior from Ms. Hartley continuing over
a number of years (Lewis Depo., ECF No. 21-2, P. 56, PagelD 96). During one incident a
Navistar Human Resources officéteal Moses, directed Ms. HEy and Ms. Lewis to sit in a
room and talk their problems out, but Ms. Hartlefused to talk. Aér that occasion, Ms.
Hartley continued to harass Ms. Lewis. On oneas®n when Ms. Lewis was crying as a result
of the taunting, Ms. Wyatt referred her to tNavistar Employee Assistance Program (Lewis
Depo., ECF No. 21-2 pp. 81-84, PagelD 102-103).

In September 2013 Ms. Lewis was in a wpdsition she believed would cause she and
Ms. Hartley to bump into one another. She dst@move her desk “ftimer down the line.”
Supervisor Jim Crace initially gave permission, but revoked it the saméddagt pp. 93-94,
PagelD 105-106.

The Human Resources employee responsible for dealing with the results of this
interaction was Senior Generalist Carol WyaOn October 3, 2013, a black co-worker named
Raymond Smith told Wyatt that he had heardiRiff say “a few times that she wanted to
murder Hartley.” (Wyatt Depo., ECF No. 21-gp. 27-28, PagelD 142.While Supervisor Jim
Crace told Wyatt he had not hed@thintiff make any threats, ithe week before October 3 he
had seen “Plaintiff pacing the floor, ramblintalking to herself, and answering her own
guestions,” as well as not remaining irr loevn workstation (Wyatt Depo, ECF No. 21-4, pp.
33-34, PagelD 144). Having heard these reptigatt believed that Plaintiff had made the

threat and terminated her employment (Lewis Depo., pp. 25, 101, PagelD ).



Ms. Lewis apparently believes Smith had a wetio fabricate his story about her death
threats because they had been work partrimrshe did not do his job and she eventually
reported him to union Unit Committeemanvie Hunter (Lewis Depo., pp. 48, 100, PagelD 94,
107).

Ms. Wyatt made the termination decision andhis allegedly discriminating person. In
addition to terminating Ms. Lewishe also terminated Ryarobper (Caucasian) for threatening
to punch a supervisor (Wyatt Depo., ECB.R1-4, pp. 17, 61, PagelD 141, 149). Prior to his
termination, Hooper had never been disciglinender Navistar's Workplace Violence Policy
(Wyatt Depo., ECF No. 21-4, P. 18, PagelD 14njyatt suspended Union Steward Jim
Arrington (Caucasian) for telling a supervisonteuld “fuck with him.” (Wyatt Depo., ECF No.
21-4, pp. 61-62, PagelD 149.) Finally, Wyatt terminated Chrissy Sims (African American) for
throwing hot water on another employeeydtt Depo., ECF No. 21-4, pp. 57-58, 61, PagelD
148-149). Navistar argues this gatt negates Lewis’ prima facie easHowever, there is direct
testimony in Ms. Lewis’ deposition that Hartley deaa direct threat to Lewis that she was going
to beat Lewis up and it took “three or four guys hold her back (Levg Depo., ECF No. 21-2,

p. 56, PagelD 96). This is sufficient testimony teate a triable issue odcial discrimination in
discipline.

In a Title VII case, the employee has theaiahiburden of producing evidence of a prima
facie case of discriminationMcDonnell Douglas Corp. v. GregAll U.S. 792 (1973)Texas
Dept. of Community Affairs v. Burdind50 U.S. 248 (1981)Ang v. Procter & Gamble Cp932
F.2d 540, 548 (B Cir. 1991);Gagne v. Northwestern Nat. Ins. 881 F.2d 309 (& Cir.
1989). The burden of production then shiftsthie employer to articulate a legitimate, non-

discriminatory reason for the adverse employment actdoDonnell Douglassupra; Burdine



supra. However, the burden remains on thepéyee throughout the case to prove by a
preponderance of the evidence that he or she tlva victim of intetional discrimination.
Burding supra; St. Mary's Honor Center v. Hicks§09 U.S. 502 (1993).

To establish a prima facie case of dispata¢@atment in disciptie, a plaintiff must
produce evidence which at a minimum establishes (1) that he was a member of a protected class
and (2) that for the same or similar conductwees treated differently than similarly-situated
non-minority employees.Mitchell v. Toledo Hospital964 F.2d 577 (& Cir. 1992);Davis v.
Monsanto Chemical Co858 F.2d 345 (6 Cir. 1988); Long v. Ford Motor Cq.496 F.2d 500
(6™ Cir. 1974). The plaintifimust show that the "comparables" are similarly-situatedll
respects Stotts v. Memphis Fire Departme®58 F.2d 289 (6 Cir. 1988). To be deemed
"similarly situated” in a disciplinary case, thadividuals with whomthe plaintiff seeks to
compare his/her treatment must have dealt with the same supervisor, have been subject to the
same standards, and have engaged in the camakeict without such differentiating or mitigating
circumstances that would distinigh their conduct or the employetreatment of them for it.
Mitchell, 964 F.2d 577; citing Mazzella v. RCA Global Communications, 642 F. Supp.
1531 (S.D.N.Y. 1986)aff'd, 814 F.2d 653 (¥ Cir. 1987); Lanear v. Safeway Grocer§43
F.2d 298 (8 Cir. 1988); Cox v. Electronic Data Systems Corp51 F. Supp. 680 (E.D. Mich.
1990). The plaintiff need not demstrate an exact correlatioritivthe employee receiving more
favorable treatment in order forethiwo to be considered similarfytuated; rather, they must be
similar in “all the relevant aspectsErcegovich v. Goodyear Tire & Rubber Cb54 F.3d 344
(6™ Cir. 1998) citing Pierce v. Commonwealth Life Ins. C40 F.3d 796 (8 Cir. 1994).

Plaintiff has met the first prong of her EtNVIl case by showing that she is African-

American. She certainly suffered an adverse egumsnce: termination from employment. She



has also shown that Ms. Hartley, a similarly-siggiatvhite worker, made wdict threats to her of
physical violence but was not digktned. A jury could reasofdy find on the basis of this
evidence that the asserted Workplace Violendeybasis for the termination was pretextual.

Ms. Lewis’ claim about the furnishing dtill toolboxes to white employees and the
failure to do the same to black employees isimatself actionable because it does not represent
an adverse employment action in Ms. Lewis’ecadt may provide corroborative evidence at
trial.

Navistar's Motion for Summaryudgment as to Ms. Lewiitle VII claim (First Claim

for Relief) is DENIED.

Americanswith Disabilities Act

In her Second Claim for Relief, Plaintifeeks to recover under the American with
Disabilities Act. In tle Complaint, she alleges

19. That Defendant was fully aveathe Plaintiff suffered from a
condition that made her suscéyiei to "baiting”, "prodding" and
other negative actions froesome of her co-workers.

20. That instead of placing the Plaintiff in a department away from
agitators that exploited thi®uodition the Defendant placed the
Plaintiff in closer proximityto various individuals who

intentionally provokd the Plaintiff.

21. That the Defendant's actiansgnoring the Plaintiff's

condition and continuing to plater around individuals whom the
Plaintiff had a hard time workg with placed the Defendant in

a position of feeling like she was being punished.

(ECF No. 1, PagelD 3.)



At her deposition, Plaintiff admitted that shel diot have a disability and never made her
employer aware of any disability (Lewis p&, ECF No. 21-2, pp. 50, 136, PagelD 95, 116). If
Plaintiff neither had a disability of which shevised her employer nor was perceived to have a
disability, she cannot recover under the ADA. vidtar's Motion for Summary Judgment as to

the Second Claim for Relief is GRANTED.

Hostile Wor k Environment

In her Third Claim for Relief, Plaintiff assettsat “as a direct and proximate result of the
Defendant’s violations of Title VII and the ADA Plaintiff was subjected to a hostile work
environment, [in that] Defendant knew or shobée known the Plaintiff was being ‘bullied’ by
other co-workers, which includdaking laughed at en masse, tatkabout the Plaintiff behind
her back and baiting Plaintiff.” (Complaint, ECF No. 1, PagelD 3.)

Navistar seeks dismissal of this claim fdigleon the basis that Plaintiff admits she does
not have a disability anthere is virtually no racial contetd the allegedly hassing behavior
(Motion, ECF No. 21, PagelD 72). Plaintiff kes no response regarding this claim for relief
(See Reply, ECF No. 22, passim). Navistar'sibtofor Summary Judgment on the Third Claim

for Relief is GRANTED.

Breach of Company Policy

In her Fourth Claim for Relief, Ms. Lewis claims she was terminated in violation of

company policy in that her termination wasséd “strictly on heargaand no substantive
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investigation was initiated to determine the vhaf the allegation.” (Complaint, ECF No. 1,
PagelD 4.)

Navistar initially reads this as a breawhcontract claim (Motion, ECF No. 21, PagelD
74). The Court does not read the Complaininaging a breach of contract claim — the words
“contract” or “agreement” are not used. In @awent, the motion papensdicate Ms. Lewis was
represented in her employment by the UnitedoAorkers Union. Any suit for breach of the
collective bargaining agreemenbwd have to be brought by thion itself. To put it another
way, an individual employee does not have a dicaase of action for violain of the collective
bargaining agreement. The Supreme Court has held that

the pre-emptive force of 8301 [of the LMRA] is so powerful as to
displace entirely any ate cause of action “for violation of
contracts between an employerdaa labor organization.” Any
such suit is purely a creature of federal law, notwithstanding the
fact that state law would provide a cause of action in the absence
of §301.

Franchise Tax Bd. v. Construction Laborers Vacation Trd&3 U.S. 1 (1983)(footnote
omitted),quoting 29 U.S.C. § 185(a).

Navistar also defends on the basis that Mswis was unable to identify a relevant
company policy at her deposition (MotidaCF No. 21, PagelD 74, citing Lewis Depo., ECF
No. 21-2, p. 153, PagelD 120). Plaintiff respondth the assertion #t “when there is a
concern about an employee’s mental and emdtibehavior it is the normal protocol to refer
them to EAP [employment assistance prograniPlaintiff's Reply, ECF No. 22, PagelD 166,
citing Wyatt Depo., ECF No. 21-4, p. 36, PagelD 14Burthermore, Navistar’'s policy requires
investigation when threats amdleged, but “Defendant failed tadequately investigate the

complaint against Ms. Lewis . . . 1., citing Wyatt Depo., ECF No. 21-4, p. 8, PagelD 139.)
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Ultimately Plaintiff's Fourth claim for Reef falters on her failure to show that a
violation of company policy is actionable. Evenits reply, Navistar treats this as if it were a
breach of contract claim withowdiscussing the collective bargaining agreement. But more
fundamentally the law does not make a comparyeach of or failure to follow its policy
actionable.

Navistar's Motion for Sumiry Judgment is GRANTED a® the Fourth Claim for

Relief.

Breach of Public Policy

Plaintiff's Fifth Claim for Relief reads:

35. Plaintiff re-alleges paragraphs 1-31 as if rewritten herein and
states that as a direct gmabximate result of public policy
violations stemming from violations of the ADA, Title VII and
Hostile Work environment Defendant is liable for damages
suffered by the Plaintiff.

36. That public policy under TélVIl, ADA and current case law
involving hostile work environmersets out the public policy as
employers are expected to adhere.

3 7. That the Defendant has failedadhere to gblic policy and
therefore has caused the Plaintiff damages that are compensatory
under the foregoing rules of law.

(Complaint, ECF No. 1, PagelD 4.)
Navistar asserts that, because Plaistiffinderlying claims undeTitle VII and the
Americans with Disability Act fail, she cannottaslish a claim for viation of public policy

(Motion, ECF No. 21, PagelD 74Plaintiff responds with oneooclusory sentence which cites
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none of the promised “current case la@Plaintiff's Reply, ECF No. 22, PagelD 166).
Navistar’s response is equally conclus(idgfendant’s Reply, ECF No. 23, PagelD 181).

Ohio recognizes a public policy exceptito the at-will employment doctrin€reeley v.
Miami Valley Maintenance Contractors, Ind9 Ohio St. 3d 228 (1990) affirmed and followed;
Tulloh v. Goodyear Atomic Corp62 Ohio St. 3d 541 (1992). However, to bringieeley
action, one must be an employee atl;wva member of a union cannot do ddaynes v.
Zoological Society73 Ohio St. 3d 254 (1995).

Navistar's Motion for SummarJudgment as to the Fifth Claim for Relief is therefore

GRANTED.

Conclusion

Summarizing the results set forth aboMgvistar's Motion for Summary Judgment is

denied as to the First ClaimrfRelief and otherwise granted.

August 17, 2016.

s Michael R. Merz
United StatedMagistrateJudge
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