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N THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

NIKOLAOS BOSCARINO,
Petitioner, :  Case No. 3:15-cv-72

- VS - District Judge Walter Herbert Rice
Magistrate Judge Michael R. Merz

ERNIE MOORE, Warden,
Lebanon Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS

This is an action pursuant to 28 U.S§2254 for a writ of habeasorpus. Petitioner
Boscarino seeks relief from his convictiontie Montgomery CountZommon Pleas Court and
consequent sentence to seven years imprisoinmew being served in Respondent’s custody.
He pleads the following grounds for relief.

Ground One: The prejudicial effectof allowing evidence
regarding Petitioner’s history ag Mixed Martial Arts fighter
denied Petitioner hisght to a fair trial.

Supporting Facts: 1) Petitioner’s counséiled a motion in limine

in the trial court seeking to exclude this evidence due to its
prejudicial effect; 2) the trial court overruled the motion in limine
and admitted the evidence; 3) the trial court instructed the jury
during voir dire that “ Defendant s mixed martial arts fighter”; 4)

An investigating officer testifé about finding several cards in
Petitioner’s wallet identifying hinas a mixed martial arts fighter,
and about doing internet reseanfirming that Petitioner was a
mixed martial arts fighter; 5)The prosecutor mentioned that
Petitioner was a mixed martial afighter twice duing his closing
argument; 6) No evidence was presented regarding Petitioner’s
training, experience, or record asnixed martial arts fighter.
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Ground Two: Petitioner’'s trial counsel provided ineffective
assistance due to his failure to renew the objection at trial to
evidence regarding Petitioner’s history as a mixed martial arts
fighter.

Supporting Facts: 1) Petitioner’'s counselléd a motion in limine

in the trial court seeking to exclude this evidence due to its
prejudicial effect; 2) the trial court overruled the motion in limine
and admitted the evidence; 3) the trial court instructed the jury
during voir dire that “Defendant & mixed martial arts fighter”; 4)
An investigating officer testif about finding several cards in
Petitioner’'s wallet identifying hinas a mixed matrtial arts fighter,
and about doing internet reseanfirming that Petitioner was a
mixed martial arts fighter; 5)The prosecutor mentioned that
Petitioner was a mixed martial afighter twice duing his closing
argument; 6) Petitioner’s trial counsel failed to object to any of
these references or testimony, tinaving the issue for any direct
appeal, and forcing Petitioner'appellate counsel and current
counsel to assert ineffxe assistance of counsel.

Ground Three: The evidence presented at trial was insufficient to
support Petitioner’s conviction.

Supporting Facts: 1) No witness was able to testify as to the
cause of Officer's Smith’s injury tthe back of his head, 2) Off.
Smith had no idea how he inur¢lde back of his head, 3) Off.
Smith’s injuries are attributable tather, previousnjuries, 4) The
State was required to prove Petitioner knowingly caused serious
physical injury to Off. Smith, 5) Because no evidence was
presented as to the cause of Off. Smith’s concussion to the back of
his head, the State failed toest its burden beyond a reasonable
doubt.

(Petition, Doc. No. 1.)

Procedural History

This case arises out of an attempted citation of Petitioner for public urination outside

Taggart’'s Pub on Patterson Road in Daytwnthe morning of August 12, 2011. Out of



Boscarino’s confrontation with Dayton Pdicand a pub “bouncer,” he was indicted by a
Montgomery County grand jury on a number of ceuthe only one of which relevant here is
felonious assault on a peace officer in violataf Ohio Revised Code § 2903.11(A)(1) with a
repeat violent offender specification.

Defense counsel filed a pretrial motion in limine to exclude any reference to Boscarino’s
status as a mixed martial a{t8IMA”) fighter. After a heamg, Common Pleas Judge Steven
Dankof denied the motion (State Court Recdd¢. No. 7, PagelD 93, 235-36). Counsel did
not renew the objection at trial. Boscarino’s MM#atus was referred to by the trial judge in
voir dire, by Dayton Detective Gary Engel in testimony, and by the prosecutor in closing
argument, all without objection. Boscarino wasvicted by the jury of the felonious assault
charge and separately by the trial judge orrépeat offender specification on which a jury was
waived. He was then sentenced todbeen-year term he is now serving.

Represented by new couns@pscarino appealed to th8econd District Court of
Appeals, raising as assignmerdf error (1) that his conuion is supported by insufficient
evidence, (2) that his conviction is against thenifeat weight of the evidence, and (3) that he
suffered ineffective assistance wtfal counsel when his attorndgiled to object at trial to
references to his MMA fighter status. &lappellate court affned the convictionState v.
Boscaring 2014-Ohio-1858, 2014 Ohio App. LEXIS 1819YDist. May 2, 2014), and the Ohio
Supreme Court declinefdrther review. State v. Boscarinal40 Ohio St. 3d 1451 (2014). The
instant habeas case was then timely filed onugalpr20, 2015, and became ripe for decision on

the filing of Boscarino’s Reply on May 8, 2015.



Analysis

Ground One: Prejudicial Admission of Boscarino’s MMA Status

In his First Ground for RelieBoscarino asserts he was dengthir trial when the trial
judge allowed the jury to learn in several differaatys that he was a mixed martial arts fighter
(Brief in Support of Petition, Doc. No. 2, ¢g&D 24-29.) Recognizing that errors in the
admission of evidence do not usually rise tolével of constitutional violations, Boscarino cites
several cases where the evidence has bmerdfprejudicial enough to deny a fair tridd. at

PagelD 24-26.

Procedural Default

The Warden asserts Boscarino has procdgiutafaulted on thislaim by not raising it
on appeal to the Seconddict (Return of WritDoc. No. 8, PagelD 1446-48)
The procedural default doctrine in habeaspus is described by the Supreme Court as
follows:
In all cases in which a state prisoner has defaulted his federal
claims in state court pursuantao adequate and independent state
procedural rule, federal habeasview of the claims is barred
unless the prisoner can demonstiaase of the default and actual
prejudice as a result of the ajkd violation of federal law; or
demonstrate that failure to consider the claims will result in a
fundamental miscarriage of justice.
Coleman v. Thompspb01 U.S. 722, 750 (19919ee also Simpson v. Jone288 F.3d 399, 406

(6™ Cir. 2000). That is, a petitioner may maise on federal habeas a federal constitutional
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rights claim he could not ise in state court becaustéprocedural defaulWainwright v. Sykes
433 U.S. 72 (1977)Engle v. Isaac456 U.S. 107, 110 (1982). Almdecause and prejudice, a
federal habeas petitioner who fails to comply vétBtate’s rules of prodere waives his right to
federal habeas corpus reviewBoyle v. Million 201 F.3d 711, 716 Y{6Cir. 2000)(citation
omitted); Murray v. Carrier, 477 U.S. 478, 485 (1986)Engle 456 U.S. at 110;Wainwright
433 U.S. at 87.Wainwrightreplaced the "delibematbypass” standard &fay v. Noia 372 U.S.
391 (1963).Coleman 501 U.S. at 724.

"A claim may become procedlisadefaulted in two ways.Lovins v. Parker712 F.3d
283, 295 (8 Cir. 2013),quoting Williams v. Andersod60 F.3d 789, 806 {6 Cir. 2006). First,

a claim is procedurally defaulted where statart remedies have beerxhausted within the
meaning of § 2254, but where the lesasoned state-court judgment declines to reach the merits
because of a petitioner's failure tongay with a state procedural rulel. Second, a claim is
procedurally defaulted where the petitioneilefd to exhaust state court remedies, and the
remedies are no longer available at the timeféderal petition is filed because of a state
procedural ruleld.

Failure to raise a constitutional issue at all on direct appeal is subject to the cause and
prejudice standard dainwright Murray, 477 U.S. at 489ylapes v. Coylel71 F.3d 408, 413
(6™ Cir. 1999);Rust v. Zentl7 F.3d 155, 160 (BCir. 1994);Leroy v. Marshall 757 F.2d 94, 97
(6™ Cir.), cert denied474 U.S. 831 (1985). Failure to presan issue to the state supreme court
on discretionary review congites procedural defaultO’Sullivan v. Boerckel526 U.S. 838,
848 (1999)(citations omitted). “Even if the stateuxt failed to reject a claim on a procedural
ground, the petitioner is also in pemtural default ‘by failing to raise a claim in state court, and

pursue that claim through the staterdinary appellate proceduresT’hompson v. Belb80 F.3d



423, 437 (8 Cir. 2009), citingWilliams v. Andersar460 F.3d 789, 806 {ECir. 2006)(quoting
O'Sullivan v. Boerckel, 526 U.S. 838, 846-7(1999pe alsdeitz v. Money, 391 F.3d 804, 808
(6th Cir. 2004)"A federal court is also beed from hearing issues thaiuld have been raised in
the state courts, but were not[.]").

The Sixth Circuit Court of ppeals requires a four-part analysis when the State alleges a
habeas claim is precludéy procedural defaulGuilmette v. Howe$24 F.3d 286, 290 (6Cir.
2010)€en bang; Eley v. Bagley604 F.3d 958, 965 t(BCir. 2010);Reynolds v. Berryl46 F.3d
345, 347-48 (8 Cir. 1998),citing Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986);accord
Lott v. Coyle 261 F.3d 594, 601-02 {&Cir. 2001);Jacobs v. Mohr265 F.3d 407, 417 {6Cir.
2001).

First the court must determine thhere is a state procedural rule

that is applicable to the pettier's claim and that the petitioner
failed to comply with the rule.

Second, the court must decide wiest the state courts actually
enforced the state predural sanction, citingCounty Court of
Ulster County v. Allen442 U.S. 140, 149, 99 S.Ct. 2213, 60
L.Ed.2d 777 (1979).

Third, the court must decide whettibe state procedural forfeiture
is an "adequate and independent” state ground on which the state
can rely to foreclose review affederal constitutional claim.

Once the court determines thatstate proceduratule was not

complied with and that the rule was an adequate and independent

state ground, then the petitioner must demonstrate Sydeghat

there was "cause” for him to notltaw the procedural rule and that

he was actually prejudiced by the alleged cortstital error.
Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986); accordHartman v. Bagley492 F.3d 347,
357 (8" Cir. 2007),quoting Monzo v. Edwardg81 F.3d 568, 576 {6 Cir. 2002).

In his Reply Boscarino recognizes the applicabilityMdupin (Doc. No. 9, PagelD



1463). He assumemguendothat the first three prongs dfaupin can be met, but argues that
the State has not addressed therd atates he does not admit theloh)( so the Court will
address them first.

Under Ohio law, objections made to evidence in a matiolimine are waived unless
renewed at trial. State v. Cephysl61 Ohio App. 3d 385 (Ohio App"®2 Dist. 2005). It is
undisputed that trial counselddnot renew the objection at any the times Boscarino’'s MMA
status was mentioned during trial.

But even if Ohio did not have tle limine renewal rule or trial counsel had not made the
in limine motion, Ohio’s contemporaneoabjection rule would haverevented raising the claim
on appeal. That rule — that parties must @nes errors for appeal by calling them to the
attention of the trial court at a time when #or could have been avoided or corrected, set
forth in State v. Glaros170 Ohio St. 471 (1960), paraph one of the syllabusee alsdtate v.
Mason 82 Ohio St. 3d 144, 162 (1998) — is arequate and independent state ground of
decision Wogenstahl v. Mitchelb68 F.3d 307, 334 {&Cir. 2012)citing Keith v. Mitchel| 455
F.3d 662, 673 (B Cir. 2006);Goodwin v. Johnsqr632 F.3d 301, 315 (BCir. 2011);Smith v.
Bradshaw 591 F.3d 517, 522 {6Cir. 2010);Nields v. Bradshaw482 F.3d 442 (BCir. 2007);
Biros v. Bagley422 F.3d 379, 387 {6Cir. 2005);Mason v. Mitchell 320 F.3d 604 (6 Cir.
2003),citing Hinkle v. Randle271 F.3d 239, 244 {6Cir. 2001):Scott v. Mitche|l209 F.3d 854
(6™ Cir. 2000),citing Engle v. Isaac456 U.S. 107, 124-29 (1982%ee als®eymour v. Walker
224 F.3d 542, 557 {6Cir. 2000);:Goodwin v. Johnsqr632 F.3d 301, 315 {6Cir. 2011);Smith
v. Bradshaw591 F.3d 517, 522 {6Cir.), cert. denied131 S. Ct. 185 (2010).

The asserted default here ifdee to raise this eéim at all in the Seand District. It was

raised on further appeal to the Ohio Supreme Qahbich did not expressly rule that it had not



been raised below. However, 8impson v. Sparkma®4 F.3d 199 (B Cir. 1996), the court
held that where a habeas petitioner raises tsstdutional claim for the first time before a
State’s highest court which theloes not decide the claim, thelésal courts are not to assume
that state courts do not obsemeir own procedural bars, butstead must assume that state
courts enforce those bars. 94 F.3d at 2t#g Tower v. Phillips;7 F.3d 206, 211 (f1Cir.
1993). The Ohio Supreme Court will not considemmasignment of error that was not raised in
the court below . T 2 of the syllabusSitate v. Williams51 Ohio St. 2d 112 (1977¢ledo v.
Reasonover5 Ohio St. 2d 22 (1965), approved afadlowed). This explicitly includes
constitutional questionsState v. Phillips27 Ohio St. 2d 294 (1971).

A habeas petitioner “can overcome a procedural default by showing (a) cause for the
default and (b) actual prejudice from ittall v. Vasbinder563 F.3d 222, 236 {6Cir. 2009);
Bonilla v. Hurley 370 F.3d 494, 498 F(BCir. 2004),quoting Murray v. Carrier, 477 U.S. 478
(1986). Boscarino correctly asserts that aggrerror amounting to effective assistance of
counsel can constitute cause to excuse a procedural deffbwitay v. Carrier,477 U.S. 478,
488 (1985):Howard v. Bouchard405 F.3d 459, 478 {(6Cir. 2005);Lucas v. O'Deal79 F.3d
412, 418 (8 Cir. 1999);Gravley v. Mills,87 F.3d 779, 785 (6Cir. 1996). The ineffective
assistance claim cannot be presemiedause if it was procedurathgfaulted in th state courts,
unless one of the standard excuses for that duvakdefault exists, twit, actual innocence or
cause and prejudiceedwards v. Carpente29 U.S. 446 (2000)But that did not happen here
— Boscarino did present a claim to the Second DRtdtnat his trial attorey provided ineffective
assistance of trial counsel by not renewing theafmn. The Second Disttidecided that claim
(the third assignment of error) as follows:

[*P19] In his third assignment of error, Boscarino alleges
ineffective assistance of counsel based on his attorney's failure to



object to evidence about him bgim mixed-martial-arts fighter.
Although defense counsel raised the issue in a failed pretrial
motion in limine, counsel did not renew the objection at trial when
the State presented evidence that Boscarino was a licensed mixed-
martial-arts fighter.%ee, e.g Tr. Vol. IV at 718-719).

[*P20] To prevail on his ineffective-assistance claim, Boscarino
must show that his attorney'srfmgmance was deficient and that
the deficient performance prejudiced hintrickland v.
Washington 466 U.S. 668, 687, 104 &. 2052, 80 L.Ed.2d 674
(1984) Prejudice exists where "there is a reasonable probability
that, but for counsel's deficieperformance, the outcome would
have been differentld. at 694 On the record before us, we see no
ineffective assistance of counsel.

[*P21] In denying Boscarino's mot in limine, the trial court
found that evidence about his status as a licensed mixed-martial-
arts fighter was highlyelevant and that ifgrobative value was not
outweighed by the danger of unfgrejudice. (Doc. #93). A trial
court enjoys considerable distom when balancing the probative
value of evidence against the dangé unfair prejudice, and we

will not disturb its determinatiombsent an abuse of discretion.
State v Thompson2d Dist. Montgomery No. 22984, 2010-Ohio-
1680, T 151 We see no abuse of distoa in the trial court's
pretrial ruling.

[*P22] Boscarino's status as a leed mixed-martial-arts fighter
was relevant to his awareness thiat punches could inflict serious
physical harm. That issue was ter@al because Boscarino was
charged with felonious assault, which required proof that he
knowingly caused serious physical harm to Sm@h.People v.
Castrg Guam S.Ct. No. CRE2-027, 2013-Guam-20, 2013 WL
5891578, 1 32 (Oct. 25, 2013JEvidence of Castro's mixed
martial arts participation and expertise was relevant to prove the
awareness component of recklessness because it encompasses his
particular knowledge and experience. * * * One can infer that
Castro was aware that his punichDunham's face could cause a
substantial risk of bodily injury or serious bodily injury[.]'9tate

v. ThompsonWash. App. No. 64631-1-1, 2010 Wash. App. LEXIS
2099, 2010 WL 3620240, *5 (Sept. 20, 201Q@Thompson

next contends that the triaburt erred by finding evidence of his
prior cage fighting experience meo probative than prejudicial.
Thompson is incorrect. * * * [T]hevidence tends to establish that
his use of force was reckless, as he was likely aware of the amount
of force necessary to subdue a personP@ople v. Scatt47
A.D.3d 1016, 1020-21, 849 N.Y.S.2d 335, 339-40 (2008Ye



also are unpersuaded by defemfa claim that County Court
committed reversible error in admitting his certified professional
boxing records into evidence aatlowing the People to question
him about being a boxer. Countyp@t found these records, which
included 19 wins by knockout, lewvant to whether defendant
possessed the ability to kill a persaith his fists, his awareness of
such lethal capacity and the intent inferable from repeatedly
punching the 59-year-old victim."The trial courtalso reasonably
concluded that the probative value of Boscarino's status as a
mixed-martial-arts fighter wasot outweighed by the danger of
unfair prejudice.

[*P23] Having found no abuse of discretion in the trial court's
ruling on the motion in limine, we cannot find ineffective
assistance in defense counsel's failtogaise the issue through an
objection at trial. It is axiomatic &t failure to object to admissible
evidence does not constitute deficient performagcae v. Kelley
2d Dist. Montgomery No. 13426, 1993 Ohio App. LEXIS 6332,
1993 WL 544936, *8 (Dec. 22, 199@ecognizing that "failure to
object to admissible evidence does not violate any of defense
counsel's essential duties to hisher client"). Because the mixed-
martial-arts evidence was admids, defense counsel had no
obligation to object at trial. Boscarino's third assignment of error is
overruled.

State v. Boscarino, supra.

When a state court decides on the meritslard constitutional claim later presented to a
federal habeas court, the federal court mustrdeféhe state court decision unless that decision
is contrary to or an objectiyelunreasonable applicati of clearly emblished precedent of the
United States Supreme Court. 28 U.§@254(d)(1);Harrington v. Richter562 U.S. 86, 131
S. Ct. 770, 785 (2011Brown v.Payton,544 U.S. 133, 140 (2005gell v. Cone535 U.S. 685,
693-94 (2002)Williams (Terry) v. Taylor529 U.S. 362, 379 (2000).

Here the Second District Court of Appeajsplied the relevant Supreme Court precedent
— Strickland v. Washington.This Court agrees with its conclusion that “[i]t is axiomatic that

failure to object to admissible evidence does cwistitute deficient pesfmance.” Of course

Boscarino asserts it should not have beemd admissible and argue tthree non-Ohio cases
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relied on by the Second Distrifdr admission of similar evidenagere stronger cases. (Reply,
Doc. No. 9, PagelD 1464.) But outside theyvaarrow range of constitutionally prejudicial
evidence, the questions of relevance and piegudre for the trial judge under an abuse of
discretion standard.

If there was no deficient performance in diad to object, then there was no ineffective
assistance of trial counsel to excuse failingatige the First Ground for Relief on direct appeal.

The claim is procedurally defaulteddashould be dismissed on that basis.

Ground Two: Ineffective Assistance of Trial Counsel

In his Second Ground for Relief, Petitioner raises directly the same claim of ineffective
assistance of trial counsel he pled to showueig cause as to the First Ground for Relief.
Because the Second District’'s decision on thattgpress neither contrary to nor an objectively
unreasonable application 8trickland it is entitled to AEDPA deference. The Second Ground

for Relief should therefore be dismissed with prejudice.

Ground Three: Insufficient Evidence

In his Third Ground for Relief, Boscarinmsserts his conviction is not supported by
sufficient evidence.

An allegation that a verdict was entergabn insufficient evidence states a claim under
the Due Process Clause of the Fourteenth Amendment to the United States Constitution.

Jackson v. Virginia443 U.S. 307 (1979)n re Winship 397 U.S. 358 (1970)ohnson v. Coyle
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200 F.3d 987, 991 {BCir. 2000);Bagby v. Sowder894 F.2d 792, 794 {6Cir. 1990)(en banc).
In order for a conviction to be constitutionadlgund, every element of the crime must be proved
beyond a reasonable doulth re Winship 397 U.S. at 364.

[T]he relevant question is whethefter viewing the evidence in

the light most favorable to the pexsution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt . . .. This familgtandard gives full play to the
responsibility of the trieof fact fairly to resolve conflicts in the
testimony, to weigh the evidence and to draw reasonable
inferences from basic facts to ultimate facts.

Jackson v. Virginia443 U.S. at 319Jnited States v. Paigd,70 F.3d 603, 608 {(6Cir. 2006);
United States v. Somers&007 U.S. Dist. LEXIS 76699 (S.D. Ohio 2007). This rule was
recognized in Ohio law &tate v. Jenks61 Ohio St. 3d 259 (1991). @burse, it is state law
which determines the elements of offenses;dnge the state has adopted the elements, it must
then prove each of them beyond a reasonable démbé Winship, supra.

In cases such as Petitioner's challengingdiméciency of the evidence and filed after
enactment of the Antiterrorismnd Effective Death Penal#ct of 1996 (Pub. L. No 104-132,
110 Stat. 1214)(the “AEDPA”), tavlevels of deference toagé decisions are required:

In an appeal from a denial of theas relief, in which a petitioner
challenges the constitutional sufficiency of the evidence used to
convict him, we are thus bound by two layers of deference to
groups who might view facts differtiyp than we would. First, as in

all sufficiency-of-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. Sedlackson v. Virginia443 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). In dwy so, we do not reweigh the
evidence, re-evaluate the credibildf witnesses, or substitute our
judgment for that of the jury. Séited States v. Hilliard11 F.3d
618, 620 (6th Cir. 1993). Thus, even though we might have not
voted to convict a defendant had we participated in jury
deliberations, we must uphold theyjwerdict if any rational trier

of fact could have found the ®@mdant guilty after resolving all

12



disputes in favor of the presution. Second, evewere we to
conclude that a rational trier of fact could not have found a
petitioner guilty beyond a reasonable doubt, on habeas review, we
must still defer to the state appellate court's sufficiency
determination as long as it istnonreasonable. See 28 U.S.C. §
2254(d)(2).

Brown v. Konteh567 F.3d 191, 205 {BCir. 2009). In a sufficiezy of the eidence habeas
corpus case, deference should be mjiteethe trier-of-fact's verdict undédackson v. Virginiand
then to the appellate court's considematof that verdictas commanded by AEDPAucker v.
Palmer, 541 F.3d 652 (B Cir. 2008); accord Davis v. Lafler658 F.3d 525, 531 {6Cir.
2011)(en banc).

We have made clear tha&cksonclaims face a high bar in federal
habeas proceedings because they are subject to two layers of
judicial deference. Fitson direct appeal, "is the responsibility of

the jury -- not the court -- to det®@ what conclusions should be
drawn from evidence admitted at trial. A reviewing court may set
aside the jury's verdict on the ground of insufficient evidence only
if no rational trier of fact codl have agreed with the jury.”
Cavazos v. Smittg65 U. S. 1, _ , 132 S. Ct. 2, 181 L. Ed. 2d
311, 313 (2011)per curianm. And second, on habeas review, "a
federal court may not overturn sate court decision rejecting a
sufficiency of the evidence challenge simply because the federal
court disagrees with the state dodrhe federal court instead may
do so only if the state cdurdecision was 'objectively
unreasonable.'lbid. (quotingRenico v. Left559 U. S. |, |
130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)).

Coleman v. Johnse®66 U.S. _ , ;132 S. Ct. 2060, 2062, (2@E2)¢uriam)
The Second District recited the facts relevantgalecision of thisssignment of error as
follows:

[*P3] The present appeal stems franfight that ocurred outside
Taggart's Pub on Patterson exwe. The State's evidence
established that Dayton police officer Donnie Smith arrived at the
pub in the early morning hours Afigust 12, 2011 in response to a
call about attempted ¢ift of patio furniture. Smith was standing
outside the pub speaking with per Michael Taggart, bouncer
Brian Rinderle, and others when a white Cadillac pulled up
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heading the wrong way on Broador Avenue. The car stopped
briefly and three men got out. & men later were identified as
Boscarino and two of his friend&nthony Ballard and Mo Rashad.
Upon seeing the three men, Taggadivised Rinderle that he did
not want them in the pub because it was near closing time, they
were being loud, and they appeared intoxicated. Smith heard
Taggart and indicated that heould go speak to the men.

[*P4] As Boscarino's friends neared the pub, Boscarino stepped
behind some hedges and began urinating on or near the sidewalk.
Smith approached wearing his umifoand identified himself as a
police officer. He then told Bosdao that he was going to issue a
citation for urinating in public. Wén Smith attempted to escort
Boscarino to his police cruiseBoscarino adopted a fighting
stance. Smith stepped back, pdlleut his taser, and warned
Boscarino to cooperate. Bosirar responded by putting his hands
down and appearing to relax. As Smith was putting his taser away,
however, Boscarino punched hitwice in the face. The blows
knocked Smith to the ground. Eyewass Nicholas Folan then saw
Boscarino lean over and deliver a "vicious" blow to Smith's head
as he lay on the concrete. Smith appeared to have been knocked
uNCconscious.

[*P5] Rinderle saw what happened and ran to help Smith.
Rinderle grabbed Boscarino in &d hug, and they fell to the
ground. As Rinderle and Boscarinougigled, Smith re-entered the
fray. He fired his taser at Bosaawmi, but it had no noticeable effect.
Pub patrons Folan and Brian Wiasg, an off-duty police officer,
attempted to help control Boscarino, who would not obey
commands. As the altercation continued, Smith made an officer-in-
distress call on his radio. Soon thereafter, additional officers
arrived and subdued Boscarino. #hiat time, Smith was laying
down. He appeared dazed and semi-conscious. Upon arresting
Boscarino, police discovered tHa was a licensed mixed-martial-
arts fighter.

[*P6] Smith was transported by ambulance to the hospital. He
was released after being treated for cuts, scrapes, and a hematoma
on the back of his head. Smithléaved up with his family doctor,
Martin Fujimura, later that day. Heomplained of a headache. He
also described seeing "floaters"his vision. Fujimura noticed an
abrasion and a knot oneghback of Smith's head. He diagnosed a
concussion as a result of the fighte recommended a visit to an

eye doctor for the floaters. Fujimauopined at trial that Smith's
symptoms resulted from the assault by Boscarino. He did not
attribute the symptoms to a brain tumor for which Smith
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previously had received treatment. Fujimura referred Smith to
Raymond Poelstra, a neurosurgeonverify his opinion. Fujimura
also saw Smith for several folleup visits. On these occasions,
Smith reported having some cotiveé problems and stuttering at
times.

[*P7] Poelstra examined Smith October 2011, approximately
two months after the incident witBoscarino. At that time, Smith
complained of continued headaches. Although Smith had a history
of chronic headaches, he reportibat they had worsened since
Boscarino's assault. Smith also reported experiencing difficulty
concentrating, slurred speech, wting when excited, and short-
term memory loss. Poelstra notésht Smith had a history of
several prior concussions and treatment for a meningioma, a non-
malignant brain tumor. Poelstraled out the tumor, or Smith's
treatment for it, as a source lois symptoms. Poelstra diagnosed
him as suffering from post-congsive syndrome and attributed his
symptoms to the concussion he sustained when Boscarino
assaulted him. In reaching this conclusion, Poelstra noted that each
successive concussion has an "additive" effect on the harm caused
by prior concussions. Thereforeg patient's symptoms may
increase in severity with each successive concussion. Poelstra
found that to be true in Smith's case.

[*P8] Smith also was examined by chiropractor Charles Lee
approximately one month after theident with Boscarino. During

his examination, Lee noticed that Smith repeated himself several
times, which suggested short-temmemory loss. Smith complained

of neck and back pain as well lasadaches. Lee diagnosed lumbar,
cervical, and thoracic sprains andagts. He conclded that these
injuries were caused by thetecation with Boscarino. He
characterized the injuries smmporary but substantial.

[*P9] In his defense, Boscarino eadl neurologist Alan Jacobs to
testify. Jacobs did not examine ffmHe based his testimony on a
review of medical records. Jacobs noted the absence of any
reported swelling or broken bones in Smith's face after the
altercation. He also noted, however, that some swelling
had occurred on the back of Smith's head. Jacobs opined that
Smith had suffered a mild concussion as a result of trauma to the
back of his head. He classifiecethoncussion as being "level one,"
the lowest level. He reached this conclusion based on what he
perceived as a lack of evidsn regarding memory loss. He
believed Smith was unlikely to have experienced any serious or
lasting cognitive impairment as a result of the concussion, which
he doubted had resulted in a losxohsciousness. Jacobs also did
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not attribute Smith's worsening headaches to the altercation with
Boscarino. Jacobs attrted them to Smith's prior concussions, his
brain tumor and the accompanyitrg@atment, and his history of
chronic migraines.

State v. Boscarino, supraHaving recited the relevafthio case law which adopts tliackson
v. Virginia, 443 U.S. 307 (1979) standard, the Secorsiriot rejected this claim as follows:

[*P14] With the foregoing standasdn mind, we conclude that
Boscarino's felonious-assault casction is supported by legally
sufficient evidence. To obtain a conviction undex.C.
2903.11(A)(1), the State was required to prove that Boscarino
knowingly caused serious physical harm to Smith, who was
performing his official duties as a peace officer. The
State's evidence, if believed, is sufficient to prove these elements.
Pursuant toR.C. 2901.22(B), "[a] person acts knowingly,
regardless of his purpose, whenileaware that his conduct will
probably cause a certain ré&gll' Consistent with R.C.
2901.01(A)(5), the trial court gave the following jury instruction
regarding the meaning of "serious physical harm":

Serious physical harm tpersons means any of the
following: a) any physical hen that involves some
permanent incapacity, whether partial or total or that
involves some temporary substantial incapacity.
Temporary unconsciousness constitutes a temporary
substantial incapacity andherefore serious physical
harm[;] b) any physical harrthat involves acute pain of
such duration as to result substantial suffering or that
involves any degree of prolordj@r intractable pain; and
c) any physical harm that cas a substantial risk of
death.

(Tr. Vol. VI at 983)*

1 The trial court's instruction that temporary
unconsciousness constitutes serious physical harm is
not specified in R.C. 2901.01(A)(5). But the
instruction is consistent with this court's case law. See,
e.g., State v. Booker, 2d Dist. Montgomery No. 22990,
2009-0Ohio-1039, § 16 ("Temporary unconsciousness
constitutes a temporaryulsstantial incapacity, and
therefore serious physical harm.").

[*P15] This court has recogred that identifying serious
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physical harm is not an "exastience" because the definition
includes terms such as "substantial," "temporary,” "acute,” and
"prolonged.” State v. Fields2d Dist. Montgomery No. 25461,
2013-0Ohio-3031, 1 18. Under certain circumstances, a bruise may
constitute serious phigsl harm. Moreovera jury reasonably may
infer serious physical harm wheeevictim's injuries are serious
enough to cause him to seek medical treatnieént.

[*P16] The evidence here supports a finding that Boscarino
knowingly caused serious physidarm to Smith. Although Smith
was unsure whether Boscarino knocked him out, the record
contains testimony from which ¢hjury reasonably could have
inferred that Smith was rendered unconscious as a result of
Boscarino punching him. Rindertestified that Smith "was out"
after Boscarino hit him. (Tr. Vol. lll at 368). Folan testified that
Smith "went straightlown to the ground * * * [l]ike it knocked
him out that fast."Ifl. at 383). Police officelohn Howard testified
that he arrived at the scenedasaw Smith on his back. Smith's
"eyes were open but he was mobving." (Tr. Vol. IV at 618).
According to Howard, Smith "did m@ppear to be conscious in the
way in which he could move odefend himself. He was not
coherent. He wasn't moving at allltl(). Police officer Curry Mire
testified that Smith's eyes were "rolled back into his headl."a
655). Mire stated that SmitHwas not responding to any
guestions."Id.). At one point, Smith agared to be "going in and
out of consciousness[.]ld. at 668). Police officer James Hardin
testified that he shook Smith bgbt no response. It appeared to
him that Smith was unconscioukl.(at 697).

[*P17] In addition to a loss ofamsciousness, theaerd contains
evidence that Smith suffered a concussion and began experiencing
physical problems as a result of being assaulted by Boscarino. As
set forth above, his symptoms include worsened headaches, vision
problems, difficulty concentratingslurred speech, stuttering, and
short-term memory loss. Smith presented expert testimony from
which the jury reasonably could has#tributed these symptoms to

the blows inflicted by Boscaro and could have found serious
physical harm based on them. Viewing the evidence in a light most
favorable to the prosecution, theatet presented legally sufficient
evidence to support the jury's guilty verdict on the felonious-
assault charge.

State v. Boscarino, supra.

Boscarino’s argument as to why the eviderwas insufficient emphasizes additional
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pieces of evidence which could have been introduced — how Boscarino was trained and how
Smith’s injuries actually happened. While thisuld make excellent jurgrgument, this habeas

court is not authorized to substitute its own aatibn of the evidence favhat the jury found.

The question is not how persuasive the Stata'se is to this Court, but whether there was
enough on each element of the offense. Theme®Oistrict's conclugin on that question is
neither contrary to nor and obje@ly unreasonable application édfckson v. Virginia443 U.S.

307 (1979). Therefore Boscarino’s Thdound for Relief should be dismissed.

Conclusion:

Based on the foregoing analysis, it is respectfully recommended that the Petition herein
be dismissed with prejudice. Because reasonab#ts would not disagree with this conclusion,
Petitioner should be denied a certificate of abgigility and the Court should certify to the Sixth
Circuit that any appeal would be objectivelywéiious and therefore should not be permitted to
proceedn forma pauperis

June 1, 2015.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cig(d, this period iextended to seventeen
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days because this Report is being served by otteeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewimle or in part upon matters ocang of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otimgse directs. A party marespond to another paisyobjections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United States v. Waltef38
F.2d 947, 949-50 (6th Cir. 198Thomas v. Arn474 U.S. 140, 153-55 (1985).
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