IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

THE HARTLEY COMPANY, et al.,
Plaintiffs,

V- : Case No. 3:15-cv-94

JUDGE WALTER H. RICE
JF ACQUISITION, LLC, d/b/a
JONES & FRANK,

Defendant.

DECISION AND ENTRY FINDING THAT THE OHIO PETROLEUM
UNDERGROUND STORAGE TANK RELEASE COMPENSATION
BOARD IS A NECESSARY PARTY UNDER FEDERAL RULE OF CIVIL
PROCEDURE 19, BUT THAT THE ELEVENTH AMENDMENT TO THE
UNITED STATES CONSTITUTION PROHIBITS JOINDER OF THE
BOARD BY THIS COURT; FINDING THE BOARD IS AN
INDISPENSABLE PARTY, AS THIS CASE MAY NOT, IN EQUITY AND
GOOD CONSCIENCE, PROCEED ABSENT THE BOARD'S
PARTICIPATION; CAPTIONED CAUSE SHALL REMAIN ACTIVE ON
THE COURT’S DOCKET FOR THIRTY (30) DAYS FROM THE DATE OF
THIS ENTRY TO ALLOW PARTIES TO FILE MOTIONS FOR
RECONSIDERATION; IF NO SUCH MOTION IS FILED, COURT WILL
ISSUE ORDER REMANDING THE CAPTIONED CAUSE TO THE MIAMI
COUNTY, OHIO, COURT OF COMMON PLEAS

I INTRODUCTION AND PROCEDURAL HISTORY

On January 11, 2017, this Court concluded that the Ohio Petroleum Underground
Storage Tank Release Compensation Board (“‘PUSTRCB" or “The Board”) was a
necessary party to the instant litigation and ordered The Board joined as an involuntary
plaintiff. Doc. #56. On January 20, 2017, The Board filed its Response to [The] Order

Dated January 11, 2017 (“Response”), in which it requested that the Court withdraw its



joinder order and implement “a process to consider the [joinder] issue carefully.” Doc.
#86, PAGEID #3168 (emphasis removed). On January 27, 2017, the Court ordered
The Board, Plaintiff The Hartley Company (“Hartley”), and Defendant JF Acquisition,
LLC, d/b/a Jones & Frank (“Defendant” or “JF”) to submit simultaneous briefing on the
issues set forth herein, to aid the Court in its determinations of whether:

1. The Eleventh Amendment to the United States Constitution bars The
Board from being joined as an Involuntary Plaintiff;

2. The Board’s joinder deprives the Court of subject matter jurisdiction under

28 U.S.C. §1332;

3. The Board is a necessary party under Rule 19(a);
4, If The Board is a necessary party, joinder is feasible; and
5. If joinder is not feasible, the Board is an indispensable party under Rule

19(b), without which the case may not proceed. Doc. #87, PAGEID #3250-51.

On February 10, 2017, the Court vacated its joinder order, subject to reinstatement if,
after the parties briefed the above issues, the Court determined that The Board was a
necessary party and could be joined. Doc. #88.

Having fully considered the parties’ responses to the questions posed by the
Court, the new issues that the parties raised in their briefing, and the Court’'s own

research, the Court reaches the following conclusions, with reasoning set forth more

fully below:
i The Board is a necessary party under Rule 19(a);
2. Joinder of The Board by this Court, even as an involuntary plaintiff, is not

proper, because the Eleventh Amendment to the United States Constitution prohibits



the Court from exercising any authority over The Board, an arm of the State of Ohio,
absent The Board’s consent;

3. The Board is an indispensable party under Rule 19(b), as the instant
lawsuit cannot, in equity or good conscience, proceed without The Board joined as a
party; and

4, The captioned cause should be remanded to the Miami County, Ohio,

Court of Common Pleas.

Il. ANALYSIS

A. The Board is a Necessary Party

‘[R]esolution of the question of joinder under Rule 19 . . . involves a three-step
process.” Keweenaw Bay Indian Cmty. v. State of Michigan, 11 F.3d 1341, 1345 (6th
Cir. 1993) (citations omitted). First, the Court must “determine whether a person is
necessary to the action and should be joined if possible.” /d. At this initial step, the
Court must determine whether:

(A)  [l]ln that person’s absence, the Court cannot accord complete relief
among existing parties; or

(B) [T]hat person claims an interest relating to the subject of the action
and is so situated that disposing of the action in the person'’s
absence may: (ii) leave an existing party subject to a substantial
risk of incurring double, multiple, or otherwise inconsistent
obligations because of the interest.

Fed. R. Civ. P. 19(a)(1).
Hartley, as the owner of underground petroleum storage tanks (“UST"), pays a
yearly fee to the Ohio Petroleum Underground Storage Tank Financial Assurance Fund

(“The Fund”). Doc. #90, PAGEID #3267. The Board is responsible for administering



The Fund, which provides reimbursement to UST owners for corrective actions to their
properties that are ordered by the Ohio Bureau of Underground Storage Tank
Regulations. /d., PAGEID #3268. As of January 20, 2017, Hartley had submitted
reimbursement claims in the amount of $247,626.07, and “The Board anticipates that
additional applications will be filed.” Doc. #86, PAGEID #3179. The Board, as of that
date, had issued reimbursements to Hartley in the amount of $76,687.58. Id. Through
these reimbursements, The Board “is entitled by subrogation to all rights of the

responsible person to recover those costs from any other person.” Ohio Admin. Code §

3737-1-09(B) (emphasis added); see also id. at § 3737-1-22(A)(5) (“any settlement,
compromise, judgment, award, or other recovery in favor of the responsible person shall
not preclude [T]he [B]oard from enforcing its subrogation rights against the other
party(s)’).

In other words, once The Board made reimbursements to Hartley, The Board's
subrogation rights vested, and it could pursue recovery, from JF or any other
responsible party, for the reimbursements it had made. Further, The Board has a right
of indemnification; if a jury were to find JF liable for the UST leak and award Hartley
damages, then Hartley would be obligated to remit the proceeds of any recovery to The
Board. Doc. #86, PAGEID #3178-79 (citing Ohio Admin. Code § 3737-1-22(D)). The
Board has neither exercised nor released its subrogation and indemnification rights.

Hartley claims that The Board’s indemnification and subrogation rights are
immaterial to “[tlhe pertinent matter before the Court”™—that is, whether JF “breached its
contract and negligently failed to properly tighten the SwiftCheck Valve, causing an

extensive release of gasoline and resulting damages.” Doc. #89, PAGEID #3258. A






























