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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

TRENT D. MASSIE,

Plaintiff,
Case No. 3:15¢cv00144
VS.
District JudgeThomasM. Rose
NANCY A. BERRYHILL, : Magistrate Judge Sharon L. Ovington
Commissioner of the Social
Security Administration,

Defendant.

REPORT AND RECOMMENDATIONS *

l. Introduction

Plaintiff Trent D. Massie brings thease challenging the Social Security
Administration’s denial of his applications fDisability Insurance Benefits and Supplemental
Security Income. He filed his applicationsdavember 24, 2008, assieg that he had been
under a disability startingn October 1, 1993. He asserts hasehe did in his applications for
benefits, that his health problems includea(atinimum) cerebral palsy, joint stiffness,
allergies, myofascial paimnd hypothyroidism. (Doc. #PagelD#353).

On one previous occasiom(2011), an Administrative vaJudge denied Plaintiff's
applications for Child’s Insurance BenefitsdaSupplemental Security Income based on the

conclusion that he was not under a disabillty. at 137-46. The Social Security
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Administration Appeals Council identified fiygroblems with the administrative Law Judge’s
decision, vacated the decision, and the enagmanded for further consideratidd. at 153-
55. Upon remand, another AdministrativeALdudge, Amelia G_ombardo, took up

Plaintiff's case. She held a hearing and later determined that Plaintiff was not under a
disability and not elitple for benefits.Id. at 1310-22.

In the present case, Plaintiff challengesJAlombardo’s non-disability decision. The
case is before the Court upon Plaintiff's 8taent of Errors (Dogt10), the Commissioner’s
Memorandum in Opposition (Doc. #16), PlaintifReply (Doc. #17), thadministrative record
(Doc. #s 7, 14), and the record as a whole.

Il. Background

A. Plaintiff and His Testimony

Plaintiff was twenty-three years old on tfete his asserted disability began (October
1,1993). This placed in him in the categoryadfounger individual” under Social Security
regulations.See20 C.F.R. 8§ 404.1563(c). He has a hsghool education and has worked in
the past work as grocery bagger, a crew merabaifast-food restaurant, a customer assistant
at Wal-Mart, a dishwasher, and a “stocker” for various employers. (DoPa#e]D#254).
Most of these jobs were part-time; all wé@urly and paid at or near minimum waggee id

During a hearing held by Administratitaw Judge Lombardm August 2013,

Plaintiff testified that he codlno longer work because ofjland back problems and repeated
shoulder injuries. Hiback problems cause him “a lotmibbility issue as far as getting ...
around.” Id. at 71. He noted, “I can’t walk for a long period of timé: He can walk from

his home to the library but he’s “pretty maout by the time [he] gets there ...1d. He
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described the walk to and fromethibrary as “pretty tiring.”ld. His back and leg problems
interfere with this ability to sleefhe only sleeps about four hoarsight. Consequently, he is
tired during the day and might occasionally take a dpat 90.

Plaintiff also testified, “I messed up naykle a number of years back, I've messed up
both my knees, so it's a—I say a lot of it goeslbto my Cerebral [Rlsy, with having
Cerebral [P]alsy... [A]s I've gotten older a lot of the issues | laauk vhen | was younger
bec[a]me more so ....1d. at 76.

Plaintiff estimated that heould stand for about thirty minutes at a time and has some
problems with sitting. He explained that heths tailbone when he fell and it causes him a
lot of problems if he sits for a long ped of time, meaning about an houd. at 73.

Plaintiff has been treated for carpal tunsyadrome and has “issues with writing and
things like that....”Id. at 74. He is able to life aboutrfp pounds at a time but could not do so
all day. Id. at 74, 81. He’s not sure if thereaiglifferent weight he could lift all dayd. at 81.
He also experiences headaches and takes ypteéstimedication that takes the edge of his
pain. Id. at 74, 77. He noted that hisddache pain is always presefd. at 74, 77. He has
had headaches probably since he fell on ice @rdshhead. On a pascale from one to ten,
he estimated his pain at level five. His hea@aaimake it difficult for him to concentrate for a
long period of time. He has issuggh both concentrating and focusing.

Plaintiff has depression and anxietg. at 76. He gets overanxious and impatient for
things to happen. It takes him “awhile to learn ... new thindg.’at 83.

Plaintiff's daily activities inaide doing his best to helpshmother around the house.

He tries to “help her witfaundry and dishes and som®oking, things like thatld. at 77-78.
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He goes grocery shopping with her and tries tgaoe yard work. He further explained, “I do
what | can with, with laundry and things dikhat, to sort the laundry for her ...1d. at 82.
They used to go to the laundromat, but hd hahard time carrying the laundry basket. He
helps do some house cleaning, sweepingypimy, vacuuming, “things like that.Id. at 85.
His mother does the main cooking. She helped manage his money wh he was working,
although he “really didhmake that much.”ld. at 87-88. Plaintiff getsred after about thirty
minutes of doing things around the hous.at 91.

Plaintiff watches TV during the day. H@s only one or two friends that he sees, the
main friend being the mailman who he has known for yelarsat 78, 84. His typical days
start with getting out of bed, eating breakfast, @atching TV. He is uslig able to go to the
library. He continues:

If I do whatever job, work | have o like go out ad mow the lawn or
something I'll go out and mow ... | usualtyeak it up because | can’t do it all at

one time. | mow the front lawn on oday, | mow the back lawn on the next

day, do some trimming or wleater, things like that if have to do some yard

work. In the wintertime usually | trp shovel the snow, which is not easy.

(Doc. #7,PagelD#78).

Plaintiff indicated that he has troebdetting along with people, including some
bosses. He gets along with his mother mostefime. He sees his brother about once a
week.

B. Physical Health Medical

Tamara Togliatti, M.D., primary care physician, has treated Plaintiff since at least 2007.

(Doc. #7,PagelD#990). Plaintiff has seen Dr. Todtiefor treatment of cerebral palsy;

myofascial pain syndrome; hypgtroidism; leg, back, and negain; limited range of motion;
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a deviated septum; and allergic rhinitle. at 964, 970-971, 97976, 1049. In May 2009,
Dr. Togliatti checked a box in a form indtogy that Plaintiff Massie was a “medication-
dependent personld. at 1049. She listed his medicati@ssSynthroid, Flexeril, and Lopid.
The form defined “medication-dependent perf®) one who is undergoing treatment for a
chronic medical condition which requires tl@ntinuous prescriptioof ... medication for a
long-term, indefinite period of time. Thesw of the listed medications would result in a
significant risk of medical emergency and lo§€mployability for at least 9 monthsId. at
1049.

Plaintiff underwent physical therapy toexperienced minimal improvement and
continuing headachesld. at1009. The physical therapist notekintiff's pain level at 6 to 7
out of 10, and a diminigld range of motion.Id. In addition to pain, his symptoms consisted
of limited range of motion, deeased flexibilityand headachedd. at 1011.

Plaintiff was also seen @007 by Michael Helfferich, D.O.Dr. Helfferich reported
that Plaintiff had unintentional weight gain,est pain, shortness of breath, joint pain and
stiffness, headaches, and excessive fati¢ne998, 1001, 1004, 1007.

In April 2009, Dr. Togliatti conpleted a Basic Medical forfor the Ohio Department of
Job and Family Servicedd. 1047-1048. She reported tidaintiff's medical conditions
included chronic intermittent lower back paiender paraspinal muscles. Dr. Togliatti
believed that Plaintiff was limited in his ability engage in repetitive movement with his
wrist. Dr. Togliatti alscopined that Plaintiff was limited tcarrying no more than ten pounds

and was moderately limited in his ability torgleor engage in refigve foot movements.



Plaintiff's record was reviewebly Dr. Linda Hall for the statagency in Reruary 2009
by Linda Hall, M.D. Id. at 1045. Dr. Hall stated that she had reviewed the evidence in the file
at that time and agreed with the informatiomir8SA form 5002 dated February 3, 2009. The
form that Dr. Hall referred to and relied mas completed by Mr. Christopher Eatdd. at
387. There is no evidence of record that Eaton is a medical health professional, who
concluded that Plaintiff was “not severétgpaired by a physical disorderltl. Dr. Hall also
relied on Plaintiff's functionlareport concerning his activities of daily livingd. at 1045. Dr.
Hall did not precisely read the functional repoohcerning Plaintiff's ability to walk. She
thought the Plaintiff reported he could walk “tgpa mile” when he actually reported he could
walk “less than” a mile, then eds to rest for five or ten minutes before he can resume
walking. See idat 372, 1045.

In May 2009, state agencypctor, W. Jerry McCloudyiD affirmed Dr. Hall's
conclusion that Plaintiff did not have a medicalterminable seveghysical impairment.
Other than a reference to “tb&.9/09 5002,” Dr. McCloud didot provide any information or
explanation in support of his opiniotd. at 1054.

In 2010 and 2011, Plaintiff saw neuwrgist Ling Xu, M.D. for problems including
chronic headaches. Dr. Xu indicated thatrRifiiwas obese, suffered from bilateral hand and
wrist pain, and cervicogenic tension headachésat1209. Additional treatment notes from
Dr. Xu reveal psychosomatic and psychosasti@ssors related to wsening chronic daily
tension headaches and tendernesseofample and neck. Id. at 1211-12.

Dr. Togliatti completed a Physic@apacity Evaluation in May 201RI



1205-1206. She explained that Plaintiff suffecen a “severe diffusbilateral brain injury”
that occurred at birthld. at 1206. She also explained tisabf below average “cognitive, new
learning and memory skills.id. He has chronic headachesWhich he sees an Ear, Nose,
and Throat physiciamnd he has carpal tunrgindrome. Dr. Togliatti opined that during an
eight-hour workday Plaintiff could stand for thrkeours, walk for two hours, and sit for one
hour. She also opined thaiutd only occasionally lift eleveto twenty pounds in an eight-
hour workday. He uses his hands for singrasping and pushirend pulling but not for
repetitive fine manipulation. Heould not squat,ral could not reach abowhoulder level.
Lastly, Dr. Togliatti thought that Plaintiff's calition would likely deteorate if placed under
the stress of full-time employment, and thawas likely to have partial or full-day
unscheduled absences fravork each month due tus diagnosed conditiondd. at 1206.

C. Mental Health Evidence

Psychologist Ty Payne, Ph.D. evaluatedrRifiiin November 205 upon referral from
the Bureau of Vocational Rehabilitation. BPrayne interviewed Plaintiff and administered
multiple intelligence testsld. at909-11. He listed Plaintiff's dgnoses as mixed personality
disorder, cerebral palsy, respogt problems, and back paiid. at912. Dr. Payne explained,
in part, that Plaintiff “is likelynot to handle negative emotionslixa all. He will likely have
problems dealing with co-wkers and supervisors...Id. at 911.

In May 2007, Dr. Bernard Rose of Beawsvn Clinic, Inc. completed a Mental
Functional Capacity Assessment foe tBhio Job and Family Servicesd. at907-08. Dr.
Rose opined that Plaintiff wagleer moderately or markedly imjped in nearly every area of

mental functioning. Most notably, Dr. Roser &xample, reported that Plaintiff had marked
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limitations in understanding and remembering kedanstructions, maintaining attention and
concentration, sustaining an ordinary routinghaut supervision, makg simple work-related
decisions, interacting with

others, and behaving appropriatelg. at 907. The administrative record does not provide any
treatment notes or other findings from Dr. Rda4t he is listed at times as a requesting
physician. Id. at 920, 922, 925, 929, 1001, 1004, 1007.

In January of 2009, psychologist Stephtaimi, Psy.D., examied Plaintiff at the
request of the state agendg. at 1017-26. Dr. Halmi diagpsed Plaintiff with dysthymic
disorder; personality disorder-NOS (not othesewspecified) with antisocial features; and
borderline intellectual functioningd. at 1023. He opined that Plaintiff had moderate
impairment in maintaining attentioopncentration, perseverance, and
pace to perform simple, rejgese tasks due to borderlinetellectual functioning.ld. at 1024.
Dr. Halmi also reported that Plaintliad moderate difficulties in relating to
others and withstanding the stress andgurees associated witlay-to-day work.Id.

In February 2009, gshologist Joan Williams, Ph.D. rewed the record for the state
agency.ld. at 1027-30. She found that Plainhid moderate limitatins in maintaining
attention and concentration for extendedqusj completing a normal workday or week,
interacting appropriately witthe general public, accepting insttions, and getting along with
co-workers.Id. at 1027-28. Dr. Williamsoncluded that Plaintiff § able to perform simple,
repetitive tasks in an environmehat entails no rapid changes strict production quotas,

superficial social interactiomnd static job responsibilitiesId. at 1030. In May 2009,



psychologist Kein Edwards, Ph.D. affirmed Dr. Willlas’ assessment without explanation or
specificity. 1d. at 1053.

In February 2013, psychologisinda Hartmann, Ph.D. evaligal Plaintiff at the request
of his previous attorneyld. at 1112-23. Dr. Hamtann had the opportunity
to examine and observe Plaintiff on four ocoasibefore she completed a Neuropsychological
Evaluation. Dr. Hartmann observed that Pl&fsti‘interaction style was strongly reflective of
a developmentally disabled individual...ld. at 1113. Dr. Hartman wrote:

[Plaintiff] has a long history of diffidties with interpersonal interactions,
and this behavior has created sigpafit difficulty for him maintaining and
sustaining work. In addition, he $a slow processing speed and slow
psychomotor speed that has also calmedto lose jobslue to performance
issues. He has difficulty maintang attention and needs one-step verbal
directions. He is likely only able to caroyt these instructions if it is repetitive
and routine. He cannot understaml remember detailed or complex
instructions. He is impulsive and kes poor judgments. He has difficulty
relating with coworkers or supervisorschese he does not recognize appropriate
social conventions, and cae viewed as inappropreaand offensive at times.

He is not able to deal with the publia fthe same reason. He cannot deal with
work stress, and any changes from routuoelld be an emotional trigger. He is
not able to function independently, ameleds a supervised, job coach program.
He is not able to maintain attentiand concentration, and has significant
difficulty with persisting on a taskiecoming easily overwhelmed by task
demands. Considering funatial limitations he is modately impaired in his
activities of daily living; he is not able trive, has difficulty with meal planning
and budgeting, has limited undersiang of basic houseld care (such as
managing laundry appropriately). He isrkedly impaired in social functioning,
and this is a lifelong presentation. He has no friends and he has never had any
friends. He does not get along with supsrws and coworkers. He is markedly
impaired in maintaining concentration rpistence and pace. He has no episodes
of decompensation. He has also ne¢able to live independently, and needs
to have a supportive living arrangemdat to his difficulties with independent
functioning.

Id. at 1117.



1.  “Disability” Defined and the ALJ’s Decision

To be eligible foiSupplement Security Income Drsability Insurance Benefits a
claimant must be under a “disility” within the definition ofthe Social Security ActSee42
U.S.C. 88 423(a), (d), 1382c(alNarrowed to its statutory meag, a “disabilty” includes
only physical or mental impairments that arensohedically determinable” and severe enough
to prevent the applicafom (1) performing his or her pastlj and (2) engaging in “substantial
gainful activity” that is available ithe regional or national economieSee Bowen v. City of
New York476 U.S. 467, 469-70 (1986).

To determine whether Plaintiff wasder a benefits-qualifying disability, ALJ
Lombardo applied the Soci8kecurity Administration’s fie-step sequential evaluation
procedure.See?20 C.F.R. § 404.1520(a)(4). She founggstwo) that Plaintiff has the severe
impairments of “mild cerebral palsy, mood dider, borderline intellg¢aal functioningl,] and
personality disorder.” (Doc. #1BagelD #312). She concluded (step three) that Plaintiff’s
impairments did not meet or equal the criteria in the Commissioner’s LiétiAgS.

Lombardo next assessed (step four) Plaintiff’'s residual functional capacity or the most he can
do despite his limitations. 20 C.F.R. 8§ 404.154%eg Howard v. Commissioner of Social
Sec, 276 F.3d 235, 239 (6th ICR002). She concluded:

[Plaintiff] has the residual functioheapacity to perform a full range of

work at all exertional levels, inclualy heavy/very heavy work. Giving

[Plaintiff] the full benefit of doubt withregard to his allegations and subjective

complaints, it is found that he limited to simple repetve tasks. He is further

limited to low stress work, wbh in this case is dimed as no assembly line

production quotas, no fast pace, no echtvith the general public, and only
occasional contact with supervisors and co-workers.

% Listing of Impairments, 20 C.F.R. Part 404, Subpart P, Appendix 1.
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Id. at 1315. ALJ Lombardo also found (steprjadhat Plaintiff had no past relevant workl.
at 73.

ALJ Lombardo found (step five) that a sigoé&nt number of jobs exist in the regional
economy that Plaintiff could plrm, for example, mail cl&t office helper, photocopy
machine operator, and tube operator. Thds¢eALJ Lombardo’s llimate conclusion that
Plaintiff was not under a benefits-qualifying disability.

IV. Judicial Review

Judicial review of an ALJ’s decisigroceeds along two lines: “whether the ALJ
applied the correct legal standards and ivaethe findings of the ALJ are supported by
substantial evidence.Blakley v. Comm’r of Soc. Seb81 F.3d 399, 406 (6th Cir.
2009);see Bowen v. Comm’r of Soc. $Sd@8 F.3d 742, 745-46 (6th Cir. 2007).

Review for substantial evidence is mioiven by whether the Court agrees or
disagrees with the ALJ’s factual findings or\wiether the administrative record contains
evidence contrary to those findinggentry v. Comm’r of Soc. Se€41 F.3d 708, 722 (6th
Cir. 2014);Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007). Instead, the
ALJ’s factual findings are upheld if the subgtalkevidence standard is met—that is, “if a
‘reasonable mind might accept the relevant evidascadequate to support a conclusion.™
Blakley, 581 F.3d at 407 (quoting/arner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir.
2004)). Substantial evidence consists of “ntbe: a scintilla of evience but less than a
preponderance .... Rogers 486 F.3d at 241see Gentry741 F.3d at 722.

The second line of judicial inquiry-eviewing for correctness the ALJ’s legal

criteria—may result in reversal even whbe record contains substantial evidence
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supporting the ALJ’s factual findingsabbers v. Comm’r of Soc. Se€&82 F.3d

647, 651 (6th Cir. 20095ee Bower78 F.3d at 746. “[E]veif supportedy substantial
evidence, ‘a decision of the Conssioner will not be upheld whethe SSA fails to follow its
own regulations and where that error prejudeetaimant on the merits or deprives the
claimant of a substantial right.’"Rabbers582 F.3d at 651 (quoting in p&bwen 478 F.3d at
746, and citingVilson v. Comm’r of Soc. Se878 F.3d 541, 546-47 (6th Cir. 2004)).

V. Discussion

The ALJ placed “little, if anyweight” on Dr. Togliatti’'s medical opinion because she
concluded “it lacks objective support ....” (Doc. #AgelD#1317). Doing so, the ALJ relied
on her step-two determinatioratti'the medical evidence domet support that [Plaintiff] is
afflicted with any chronic physical ailmentatmore than minimally affects his ability to
engage in work activity."ld.

Plaintiff contends that the ALJ erred bylifag to evaluate Dr. Togliatti’s opinions as
the regulations require and by fadi to provide good reasonsdopport her rejection of Dr.
Togliatti's opinions. The Commsioner maintains that the Alacknowledged Dr. Togliatti
was a treating physician and catltg found that her opinionsere not entitled to controlling
or deferential weight due to the lack of any objective support.

Social Security regulations require Alidsgive the opinion of a treating source
controlling weight under thedating physician rule, if it iSvell-supported by medically
acceptable clinical and laboratafiagnostic techniques and istmaconsistent with the other
substantial evidence in [the claimant'skeaecord.” 20 C.F.R. 8§ 416.927(c)(8¢e also

Gayheart v. Comm’r of Soc. Sg€10 F.3d 365, 375 (6th CR013). “Even if [a] treating
12



physician’s opinion is not given controlling weight, thenmas a presumption, albeit a
rebuttable one, that the opinion..astitled to great deferenceHensley v. Astrues73 F.3d
263, 266 (6th Cir. 2009) (internal quotatsoand citations omitted). This rebuttable
presumption requires ALJs to continue to weigdating source opinions under certain factors:
the length of the treatment relationship, frequesfoyxamination, specialization of the treating
source, supportability of the mpon, and consistency of tloginion with the record as a
whole. 20 C.F.R. 8816.927(c)(1)-(6)see Bowend78 F.3d at 747.

The Regulations also require ALJs to prav/idood reasons” for the weight they place
upon a treating source’s opinions by statinggbecific reasons for the weight given to the
source’s opinionsWilson v. Comm'r of Soc. S&78 F.3d 541, 544 {6 Cir. 2004) (quoting
Soc. Sec. R. 96-2p, 1996 WLAIBS at *5 (1996)). The ALJ'seasons must be “supported by
the evidence in thease record ....ld. The goals are to assthe claimant in understanding
the disposition of his or her case and to makar to any subsequent reviewer the weight
given and the reasons for that weigtt.

The ALJ’s cursory and conclusory evaioa of Dr. Togliatti’'s opinions failed to
provide good reasons for the ALJ’s decisiompkace minimal weight on this treating
physician’s opinions. The Aldppears to have considered Dogliatti’'s opinbns only under
the single factor of supportability. This ctihged error because it@vides no indication that
the ALJ considered Dr. Togliatti’'s opinions as the regulations, Rulitgcase law required.
See20 C.F.R. § 404.1527(c)(2)-(6ee alsSoc. Sec. R. 96-21996 WL 374188, *2-*4
(July 2, 1996)Blakley, 581 F.3d at 406. At best, the ALJ oversimplified the required

evaluation by combining the applicable two-steguiry. Combining tle evaluation in this
13



manner permitted the ALJ to discard the ttéddole presumption applicable to treating
physicians’ opinionssee Bowen78 F.3d at 747, withouhg mention of, or meaningful
consideration of, Dr. Togliatti’'s reasonin§eeDoc. #7,PagelD#s 1316-17. Meaningful
consideration was needed becabDseTogliatti was Plaintiff’'s long-term (since at least 2007)
treating physician and because Dr. Togliatti ex@dithat Plaintiff waseverely limited due to
“severe bilateral brain injury at birth... Moaverage, new learning and memory skills...,
chronic headaches..., carpel tunnel syndrome ....” (Dod®#3JelD#1206). Dr. Togliatti has
treated Plaintiff for numerous physical impa@nts such as myofascial pain; hypothyroidism;
cerebral palsy; leg, back and neck painjtiah range of motion; a deviated septum; and
allergic rhinitis. (Doc. #7PagelD#s 964, 970-971, 973786, 987-988, 1011, 1049).

Even if the ALJ had proply weighed Dr. Togliatti’'sopinions, the ALJ erred by
crediting the opinion provided lilie state agency physicianses that Plaintiff did not have a
severe physical impairment—without evaluatingitiopinion under any of the factors required
by the regulations. ALJs must consider tbgulatory factors wheweighing the opinions
provided by non-treating, consultirgnd record-reviewing medical sourcédiller v. Comm'r
of Soc. Se¢811 F.3d 825, 836-37 (6th Cir. 2018)he consideration of these factors was
especially warranted in the present case bedhegeopinions were based on a review of the
evidence in 2009 withouhe benefit of the medical evidemin the record some four years
later when Dr. Togliatti provideder more detailed opinion§eeDoc #7,PagelD#s 1045,
1054, 1205-06;see also Miller811 F.3d at 834 (“[U]nder cainh circumstances, an ALJ may
assign greater weight to a state agency dtargis opinion than to that of a treating or

examining source. Such circatances include where the nexamining source’s opinion ‘is
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based on a review of a complete case retofduoting Soc. SedRuling 96-6p, 1996 WL
374180, *3 (July 2, 1996)). In addition, both Dr. McCloud and Dr. Hall agreed with the
summary and rationale by a state-agency employee (not a physician) embodied in the form
dated February 3, 2009 but theig not explain why they aged. They merely based their
agreement on their review of the evidence without providiygrasights intowvhat evidence
convinced them that the staagency employee was correct. This substantially weakens their
opinions particularly under the regulation’s sugt@bility factor, which promises, “The more a
medical source presents relevant evidence tpatign opinion, partically medical signs and
laboratory findings, the more wgit we will give that opinion. The better an explanation a
source provides for an opiniongtmore weight we will give #t opinion ....” 20 C.F.R. 8
404.1527(c)(3). And, more significantly, bBpplying the supportability factor to Dr.
Togliatti’'s opinions but not to Drs. McQlal's and Hall's opinionghe ALJ improperly
applied greater scrutiny to Pl&iffis treating physician’s opinions. “A more rigorous scrutiny
of the treating-source opinion than the norttregpand nonexamining opinions is precisely the
inverse of the analysis that the regulation requir€atheart 710 F.3d at 377.

It was also a dubious approach for theJAt find no severe phigal impairments and
no impairments that impact Plaintiff's residfianctional capacity wén the previous ALJ
concluded, in 2010, that he could perform aalymited range of light work, meaning he could
occasionally lift up to twetly pound and frequenthyft up to 10 pounds.SeeDoc. #7,PagelD
#141;see als®?0 C.F.R. § 404.1567(b). Although theevious ALJ’s decision was vacated by
the Appeals Council and was, therefaret binding on ALJ Lanbardo, it suggests

unreasonableness in ALJ Lombardo’s conclusion that Plaintiff could “perform a full range of
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work at all exertional levels includingeavy/very heavy work...” (Doc. #PagelD#1315),
meaning he could lift objects weighing owm@re hundred pounds and frequently lift objects
weighing fifty pounds or moreSee20 C.F.R. § 404.1567(d)-(e).

Plaintiff turns next tahe ALJ’s decision to pladétle weight on examining
psychologist Dr. Hartmann'’s opinions and to credit the opinions of Dr. Halmi. The
Commissioner argues that the ALJ reasonaldgalinted Dr. Hartmann'’s opinions due to
Plaintiff's dramatically differat presentation during his exaration with Dr. Halmi. The
Commissioner points to many inconsistencies in the recoravthdtl undermine Dr.
Hartmann’s opinions.

The ALJ erred by crediting Dr. Halmi’'s opinion without weighing it under any of the
factors required by the regulations, Rulingcase law cited above. The ALJ makes no
mention of any regulatory factaerhen crediting Dr. Halmi’s opinionsSeeDoc. #7,PagelD
#1317. The ALJ compounded this problemalogepting Dr. Halmi’s and Dr. Payne’s opinions
“to the extent that their opinions are consistwith the residual functional capacityld. This
constituted error. Nothing in the regulati@®, C.F.R. § 46.927(c), used for evaluating
medical source opinions supports this analy@qgdroach. Instead, it describes the opposite:
“We use medical sources, including your tiieg source, to provide evidence, including
opinions, on the nature and severity of ymopairment(s). Althogh we consider opinions
from medical sources on issues such as ..., your residual functional capacity ..., the final
decision for deciding such issue[ ] iseeved to the Commissioner.” 20 C.F.R. 8
416.1527(d)(2). Similarly, the Regulations @lbere explain that the ALJ's assessment of

residual functional capacity is based on “altloé relevant medical and other evidence....” 20
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C.F.R. 8§ 416.945(a)(3). The Commissioner'dipent Rulings likewis&lescribe the role
medical source opinions and other medical evid@tegin determining a claimant’s residual
functional capacity. Social Sedty Ruling 96-8p requires ALJ® assess residual functional
capacity “based on all of thelegant evidence in the case ret®...,” including, in part,
“medical source statements.” Soc. SecO&®8p, 1996 WL 374184, *&luly 2, 1996). The
Ruling that explains to ALJs oto weigh treating sources’ migal opinions neither instructs
nor hints that the Residual ketional Capacity informs thenalysis of treating-source
opinions. SeeSoc. Sec. R. 96-2p, 1996 WL 374188lyR, 1996). These Rulings together
with the Regulations instruétLJs to weigh medical-source opams and then assess—in light
of the assigned weight—theaginant’s Residual Functional Capacity. ALJ Lombardo took the
opposite and erroneous analytical path by first assessing Plaintiff's residual functional
capacity, then accepting Dr. Halsopinion by comparing opions to that assessment.

The ALJ found that Plaintiff's presemitan during the evaluation by Dr. Hartmann
differed dramatically from his presentationo. Halmi. For example, ALJ Lombardo and
that Plaintiff was able to complete his own paperwork. (DocP#&gelD#1317). Without
more, the fact that Plaintifompleted his own paperwork is insignificant. There is no
description of the paperwork Paiff completed. It could havieeen very extensive or very
limited. It could have requicehim to provide many pages of detailed information. But it
might have only required basic information, sashname, address, symptoms. It could have
simplified the process of corgting the paperwork by utiling boxes for check marks or by
asking straightforward yes/no/maybe questionsvak not reasonable for the ALJ to place any

significance on the fact that Plaintddmpleted paperwork for Dr. Halmi.
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ALJ Lombardo also noted that Dr. Halmisgebed Plaintiff's gait as “unremarkable”
and his speech as “articulatdd. at 1317. She then observ&at Dr. Hartmann reported a
slow gait and mild articulation difficulties. Sklescribed these differees as “describing two
different people.”ld. These minor differences are neasonably characterized as describing
two different people. While these minor diéaces appear in the record, they are not
significantly probative of whether Dr. Hartmasrobservations abo®aintiff’'s credibility
were valid or the weight due Dr. Hartmaswpinions about Plairfits mental work
limitations. This is especiallyo in light of the many testsrDHartmann administered over the
course of four different meetys with Plaintiff, the test reks she described, her detailed
analysis of those test results, and her speaifet thorough dicussion of Plaintiff’'s mental
work limitations. Seed. at 1113-17.

Moreover, the ALJ ignored averlooked the fact th&r. Payne’s opinions tend to
support Dr. Hartmann’s opinions. Dr. Paynenagi that Plaintiff would have difficulty
handling negative emotions; would likely haveldems with co-workers and supervisors;
would do best in work minimimg his contact with the general public; and would need direct,
clear, and repetitive supervisionid. at 893. Dr. Rose’s opinions were likewise consistent, in
some respects, with Dr. Hartmann’s. DrsRopined that Plaintiff suffered from mostly
moderate and marked limitatiomsall areas of functioning. For example, he found marked
limitations in Plaintiff's ability tomaintain attention and concedite, sustain an ordinary work
routine without supervision, getaalg with others, and maintainally appropriate behavior.

(Doc. #7,PagelD#907).
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Lastly, ALJ Lombardo consided Plaintiff's obesity andoncluded that he “has no
‘severe’ impairment that might be exaggerated by his obedily. &t 1215. This, however,
was insufficient. ALJ Lmbardo reached this conclusion at step 4 of her evaluation. She
improperly omitted considation of Plaintiff's obesity at ep 2 of her evaluation and thus
failed to comply with tle Social Security Ruling about olitgs This Ruling, 02-01p, mandated
the ALJ to “do an individualized assessmenthaf impact of obesity on an individual's
functioning when deciding whether the impaimhes severe.” @02 WL 34686281, at *4
(Sept. 12, 2002). The ALJ’s decision, moreover, implies tleaf\th) thought obesity by itself
cannot constitute a severe impairment and me¢tbe considered by itself at steps two and
four. Yet, Ruling 02-01p revealbat obesity alone can be a severe impairment at step two.
The ALJ was also required to consider Plaintiffessere and non-sevearspairments at step
four when assessing Plaintifftesidual functional capacitysee?20 C.F.R. § 404.1545(a)(2)
(“We will consider all of your medicallgeterminable impairmms..., including your
medically determinable impairments that are not ‘severe’..., when we assess your residual
functional capacity.”). It was error for the ALJtrio consider the impact Plaintiff's obesity
alone had on his work abilities step four. This conclusion ghs with the Appeals Council’s
instructions to the ALJ, on remand, to “[c]ahex the claimant’s obesity and provide an
assessment of its effect on [his] ability tafpem routine movemerdnd necessary physical
activity within the work environment ....” (Doc. #PagelD#155).

Accordingly, for all the above reasons, Plditst Statement of Errors is well taken.

VI. Remand Is Warranted

Remand is warranted when the Ad decision is unsupportéy substantial evidence or
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when the ALJ failed tdollow the Administratiors own regulationsral that shortcoming
prejudiced the plaintiff on the merits or deged the plaintiff ofa substantial rightBowen

478 F.3d at 746. Remand for an Ad fhilure to follow the regulations might arise, for
example, when the ALJ failed to provide ‘tgbreasons” for rejecting a treating medical
source's opinionsee Wilson378 F.3d at 545-47; failed to cadesr certain evidence, such as a
treating source’s opinionsge Bowe78 F3d at 747-50; failed to consider the combined
effect of the plaintiff's impairmentsee Gentry741 F.3d at 725-26; or failed to provide
specific reasons supported by substantial evidence for finding the plaicttddibility lacking,
Rogers 486 F.3d at 249.

Under sentence four of 42 U.S§205(g), the Court has authority to affirm, modify, or
reverse the Commissiongdecision “with or without remanutj the cause for rehearing.”
Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Conseqtlg, a remand under sentence four
may result in the need forrther proceedings or an immediate award of benefitg.,

Blakley, 581 F.3d at 41(Felisky v. Bowen35 F.3d 1027, M1 (6th Cir. 1994). The latter is
warranted “only where the evides of disability is overwhelmg or where the evidence of
disability is strong while contrg evidence is lacking.'Felisky v. Bowen35 F.3d 1027, 1041
(6th Cir. 1994) (quotingraucher v. Sec'y of Health & Humans Sert3 F.3d 171, 176 (6th
Cir. 1994)).

A remand for an award of benefits is umvaated in the present case because the
evidence of disability imot overwhelming and because the evice of disability is not strong
while contrary evidence is wealee Faucherl7 F.3d at 176. Yet, &htiff is entitled to an

Order remanding this matter to the Social Secukdyninistration pursuant to sentence four of
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8 405(g) due to problems set todbove. On remand the ALJ should be directed to review the
evidence of record and detana anew whether Plaintiff veéaunder a benefits-qualifying
disability pursuant to the applicable five-ssgguential evaluation pratdere. The ALJ should
be specifically instructed that his or herdistep evaluation must, without limitation, re-
assessment of Dr. Hartmann’s opinions, anrdssess Plaintiff's residual functional capacity,
including consideration of the impact Plaintifbbesity alone, and icombination with other
impairments, has on his work abilities.
IT IS THEREFORE RECOMMENDED THAT:
1. TheCommissiones non-disability finding be vacated,;

2. No finding be made as to whethdaintiff Trent D. Massie was under a
“disability” within the meaning of the Social Security Act;

3. This case be remanded to the Comsmoiser and the Administrative Law Judge
under sentence four of 42&IC. § 405(qg) for furtheronsideration consistent
with this Report; and

4. The case be terminated thie docket of this Court.

February 15, 2017 s/Sharon L. Ovington
SharorL. Ovington
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif2. 72(b), any party may serand file specific, written
objections to the proposed findings and recommigmuawithin fourteen (14) days after being
served with this Report and RecommendationshS®ibjections shall specify the portions of
the Report objected to and shall be accompanyeal memorandum of law in support of the
objections. If the Report and Recommendatiorsaised in whole or in part upon matters
occurring of record at an oral hearingg thbjecting party shall promptly arrange for the
transcription of the record, or&uportions of it as all partigsay agree upon or the Magistrate
Judge deems sufficient, unless the assignedifigudge otherwise @dicts. A party may
respond to another party’s objexts within fourteen (14) dayster being served with a copy
thereof.

Failure to make objections in accordarwith this procedure may forfeit rights on

appeal. See United States v. Walte888 F. 2d 947 (& Cir. 1981);Thomas v. Arr474 U.S.
140 (1985).
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