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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

CHRISTOPHER M. RUSSELL,
Petitioner, . Case No. 3:15-cv-165

- VS - District Judge Walter Herbert Rice
Magistrate Judge Michael R. Merz

NEIL TURNER, WARDEN, North Central
Correctional Complex,

Respondent.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This case is before the Court on Petiticcébjections (ECF No. 16) to the Magistrate
Judge’s Report and Recommendations (ECF18). District Judge Rice has recommitted the
case to the Magistrate Judge feconsideration in light dhe Objections (ECF No. 17).

The Report recommended that Respondelitgion to Dismiss the Petition as time-
barred be granted despite Russell's claim&aiitable tolling and actual innocence. Russell

objects to both conclusions.

Equitable Tolling

Russell’'s conviction became final on direqtpeal on November 5, 2012, the last day he

could have appeal to the Ohia@eme Court. The next challenigehis conviction that he filed

was an application for reopening under Ohio RpAP. 26(B) which was not filed until February
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10, 2014. The Second District dismissed theliegion for untimely filing. That court had
affirmed on September 21, 2013tate v. RusselGase No. 2011-CA-10, 2012-Ohio-4316, 2012
Ohio App. LEXIS 3786 (?’ Dist. Sept. 21, 2012). To kemely, a 26(B) application was
required to be filed within ninety days ofathjudgment, or no later than December 20, 2012.
The Second District credited Russell's claim thist appellate attornelyad not advised him of
the judgment and he had only learned of it froEXIS in January 2013. While it found that
would excuse the delay until sometime after déwrried of the judgment, it did not excuse his
waiting an entire additional year unfiebruary 2014. It also rejectads excuses of lack of trial
transcript and limited law library access because “Russell has failed to provide sufficient facts to
establish good cause.” (Decision and Entry, &Staburt Record, ECF No. 9, Exh. 18, PagelD
187.)

The Second District aeed reopening April 14, 2014d. The Ohio Supreme Court
declined jurisdiction July 9, 201#. at Entry, Exh. 21, PagelD 213. Russell then waited almost
eleven more months to file his Petitionréheon April 30, 2015. The Report concluded the
Second District’s rejection of his 26(B) delasas reasonable and he had offered no additional
excuse for his further delay in filingeatPetition (Report, ECF No. 13, PagelD 518).

In his Objections, Russell reargues his oaasfor delay in filing the 26(B)(Objections,
ECF No. 16, PagelD 526). Wibut explaining the additional delay for filing the Petition, he
asserts that if the delay for the 26(B) is credlibs time when the statute was equitably tolled,
“all delays can be equitably tolled as the subsetjappeal to the Ohio Supreme Court and the
Petition are then both timely, a sign of Mr. Rall's diligence.” (Objections, ECF No. 16,
PagelD 529.) Russell's position seems to be thabnfie portion of the d&y in filing a habeas

petition is excused, then any amountiomfe consumed will be equitably tolled.



That misunderstands the nature of equéablling. The “equity” involved is not just a
label for accepting whatever excusepeo se habeas petitioner magffer. Rather, the
extraordinary circumstances which make it equédbltoll the statute arsufficient only as long
as the extraordinary circumstanaesmtinue to exist. Russell’'adk of knowledgehat his appeal
had been decided ceased in January, 2013. offfee circumstances on which he relies are not
legally sufficient. The Sixth Circuit has expressly held pratsestatus and limited law library
access are insufficient to ground equitable tollingall v. Warden 662 F.3d 745, 751-52 (6
Cir. 2011).

Moreover, Russell has offerem more evidence in support efjuitable tolling than he
offered before the Report was filed. Instehd, asserts this Court should hold one or more
evidentiary hearings to determine the eduéatolling questions (Objections, ECF No. 16,
PagelD 525). As authority he reliesBoy v. Lampert465 F.3d 964 (@Cir. 2006). WhileRoy
is in point, it is not precedential in the SixCircuit and this Couris unaware of any Sixth
Circuit precedent requiring an identiary hearing on an equitable tolling claim, particularly
when our circuit has rejected the law librargcess claim on which Rsell relies. Moreover,
Roywas decided long before the Supreme Court sbvingited the availability of evidentiary
hearings in habeas corpus cas€sllen v. Pinholster563 U.S.  , 131 S. Ct. 1388 (2011). At
the very leastPinholsterappears to limit this Court’s reexamination of the factual basis for the
Second District’'s determination thihie 26(B) application was untimely.

Finally, Roydoes not commend itself for adoption bigartcourts. Actually litigating the
requests made and granted or denied for lakarfjbaccess by a prisanever a period of more
than a year, along with what legal resources vesalable in the prison law library, and how

much time would be reasonably needed Ipyase litigant to research the precise issues in his



case sounds like a proceeding that would take months. Perhaps the need to hold hearings under
Royis the reason why district courts in Calif@rare years behind in adjudicating habeas corpus
cases.

Russell also relies oBalistreri v. Pacifica Police Dep’t 901 F.2d 696 (9 Cir. 1998),
but that case involved civil rightitigation under 42 U.S.C. 8 1988dais not pertinent to habeas
litigation.

The burden is on a late habgxetitioner to establish his enéthent to equitable tolling.

Russell has not done so.

Actual Innocence

Russell claims his actual innocence also equitably tolls the statute of limitations. The
Report notes that while new evidence of actumalocence can equitablylitdhe statute, the
petitioner must present “new ralile evidence — whether it be exculpatory scientific evidence,
trustworthy eyewitness accounts,aritical physical evidnce — that was not ggented at trial.”
Schlup v. Delo513 U.S. 298, 324 (1995).

As the Report notes, Russell presents no newerelat all. Instead, he asks this Court
to exclude his admissions to police as uncortgiitally obtained and then weigh the remaining
evidence against new expert testimony on ttiildy of memory (Elizabeth Loftus) and his
wife.

Russell admits that this is notweevidence within the meaning &chlup, suprabut
suggests it is adequate undéobley v. United State®74 F. Supp. 553 (E.D. Va. 1997). In

Mobleythe district court allowed a federal crimird@fendant in a 8 2255 proceeding to excuse a



procedural default on direct amdeby showing that he was aatly innocent ofa sentencing
enhancement which could have been but was not raised on direct appeal.Mabl#yeopinion
shows, there is a split ithe circuits courts about whetherdpply this typeof actual innocence
exception at all in non-capital cases &dhableycites no authority for applying it in 8 2254 cases.
Of course, serious federalism concerns musidiressed in § 2254 caselich are not present
in 8 2255 cases, allowing different process. For example, while failure to raise an ineffective
assistance of trial counsel claim on direct appelhlprocedurally default that claim in a § 2254
case, the federal courts have generally mangagsenting ineffective astance of ial counsel

in federal cases after appeal 8 2255 applications.Massaro v. United State$38 U.S. 500
(2003); United States v. Neuhausses1 F.3d 460 (BCir. 2001);United States v. Fortsod94
F.3d 730, 736 (BCir. 1999).

In any event, even Mobleywere applicable in the Sixth Circuit, it would not justify the
sort of “actual mnnocence” claim Russell proposes. Unilkbley, the error is evidence on the
record already before the District Court. Rlissssentially wants to retry his state case, asking
this Court first to excuse his tardiness by sp@owy what new evidence he might be able to
obtain, then appointing counsel &@quire and present that esiite. This proposal does not

satisfy the requirements 8thlup

Conclusion

Upon reconsideration the Magistrate Judgaragespectfully recommends the Petition be

dismissed as time-barred. Because reasonabtgsjwiould not disagree with this conclusion,

Petitioner should be denied a certificate of abgigility and the Court should certify to the Sixth



Circuit that any appeal would be objectivelywéious and therefore should not be permitted to

proceedn forma pauperis

September 21, 2015.

s Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United States v. Walte638
F.2d 947, 949-50 (6th Cir. 198Thomas v. Arpd74 U.S. 140, 153-55 (1985).



