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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
BART S. HERSKQ : Case No. 3:18v-215
Plaintiff, : Judge Thomas M. Rose

V.

HEATHER WILSON, SECRETARY OF
THE UNITED STATES AIR FORCE, et al.,;:

Defendant.

ENTRY AND ORDER GRANTING THE SECRETARY OF THE UNITED STATES
AIR FORCE’S MOTION FOR SUMMARY JUDGMENT (DOC. 59)AND
TERMINATING CASE

This employment discrimination case is before the Court on the Motion for Summary
Judgment (Docs9) filed by Defendant Heather Wilson, Secretary of the United StatesoAieF
(“Air Forc€’). Plaintiff Bart S. Herskq“Hersko”) was employed as a patentoahey with the
Air Forcefrom September 2004 through April 2013e claims that the Air Force terminated his
employment after failing tanake reasonable accommodatgrior his obsessiveompulsive
disorder (*OCD”)and other disabilitieg violation ofthe Rehabilitation Act, 29 US€ 791et
seq. Hersko further alleges that he was terminated in retaliation for requestihgesasonable
accommodationand subjected to a hostile work environment due to his disabilifiée Air
Force denieshese allegationand asserts that Hersko was terminatedrtarbling performance
issues after he failed to successfully compleferformancdmprovement Rn.

The Air Force’s Motion for Summary Judgment is fully briefed and ripe for review.
(Docs. 59,77, 79) For the reasons below, the Co@RANTS the Motion for Summary

Judgmentind dismisses this case in its entirety.
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FACTUAL BACKGROUND

A. The Air Force Hires Hersko as Patent Attorney

The Air Force hired Herskoas a civilian cemical patent attorneyi2004. Herskavas
assigned to the Air Force Materiel Command Law Office, letalal PropertydAZ Division,
located at Wright Reerson Air Force Base Dayton, io. Hersko’sduties included managing
the chemical invention docket, reviewing inventidisclosures for technical sufficiency and
patentability, and preparing and prosecuting patent applicatidtispatent attorneys in the JAZ
Division mustwork forty hours per weekndsubmit leave slips in advance for any scheduled time
off and biweekly time sheets that accurately reflect all time off.

In his first three years with the Air Force, Hergi@rformed his duties satisfactorily and
earnedperformance awards in 2005 and80 In 2008, however, Hersko&ipervisordegan to
suspect that he wabusing higeleworking privilegeandworking less than 40 hours per week.

On March 3, 2008, for example, Hersko was teleworking when a supervisor attempted to contac
him by telephoe. Herskonever responded to the supervisor. Instead, Hersko sent another
supervisor a email at 8:00 pm that night claiming he was abetal’s appointment andould

submit a leave slip the next day for the previous afternoon.

Due to concerns that Hersko was not working 40 hours per week, Richard Lambert, the
JAZ Division Chief andHerskds secondevel supervisor, conditionetHersko’s teleworkng
privilege onHerskomaintaining connectivity to the Air Force base email systgdm September
19, 2008, yst ten days after the Air ForcenewedHersko’steleworking privilege, Stephen
Sayeedi, the Technology Transfer Branch Chief, and anethgloyee discoverdderskoasleep

in his office with a pillow, blanket, and exercise pado conceal his action$jersko had locked



and placed a pogtnote on his door stating thia¢ was in a meetingBecausdiersko’sfeet were
visible from an adjacent office, however, Sayeedi was pronpteshlock and entelHerskds
office. When confrontedierskoafirst claimedhe was exercisingot sleeping, andskedSayeedi
not to report him. Three daydater, Herskoadmitted tohis direct supervisorat the time Chris
Menke,thathehad been napping, apologized, and vowed not to nap in his office agairsko
also told Mr. Menke that he was stressed, depressed, and on various prescriptiamem#thici
might have contributed to his actionsMenke terminatedHersko’s teleworking privileges
pending an investigation into the incident.

After an investigationand consulting with Civilian Personnel Employee Relations
(“Civilian Personnel”)Menke recommendesuspendingdersko for three days without payin
responsgHerskoadmittedtaking a nap on the floor of his office, stated that he was “wrong” and
felt “terrible,” and suggested that a reprimand would be a more appropriate sanGton.
December 5, 2008]erskowas givena threeday suspension without payHersko was notified
of his right to file a formal grievande contest thelecision but did not do so.

Issues concerningersko’s workpracticescontinued to arisen 2009. On April 20 and
21, 2009, Menke had difficulty finding Hersko the officeeven though he had not submitted
leave slip The next monthHerskoleft work before his duty shift concluded without notifying
any supervisor or submitting a leave requelst.responsgHersko wrotethat he did not recall
whda time he left the officebut may have left early if he had arrived early. Memdported that,
whenquestioned about the incident in perddarsko appeared “uneasy and worried” and offered
to submit a leave forrif that would keep upper management and [Civilian Personnel] from

finding out about this.” Herskowas formally reprimanded on September 2, 2009.



Menke also placedierskoon a reporting requirememiursuant to which Hersko ag
requiredto email Menke from his government computer when he arrived each day no later tha
9:05 am and prior to departing each day, no earlier than 5:25After sixty days, Mr. Menke
lifted the rgoorting requirement becaubkerskodemonstrated that, when tracked, he could arrive
on time and not leave early.

On May 22, 2009, Menke provided Hersko interim performance assessmeitis eaéh
of his performanceobjectives, representing satisfactgpgrformance. Menke told Hersko
however that his “quantity of work was low.” Hersko responded that hisgovductivity was
caused by the negative attention createtiibysuspension and formal reprimaniflenke noted
he was concerned thaterskowas “frying to use his misbehavior as justification for reduced
guantity of work product.” He also stated that he was “very concerned tHatgkq is not
learning from his mistakes. Rather, he attempts to cover up his misbehavior orhilute
misbehavior withvarious excuses, reasons, and unrelated side comments.”

Less than a month after hieportirg requirements were lifted, on August 12, 20@8nke
was unable to locatderskofor a fifty-minute period in the morning when the rest of the JAZ staff
convenedor a webcast from the Judge Advocate Genetdérsko arrived late to the webcast and
later told Menke that hbad went to get coffee and the bathroom, spoke with inventors, and
went to the bank. Menke was not convinced that Hersko’s explarfatidns absence was
truthful. Menke also documented that Hersko was not in his office from 12:30 pm to 1:40 pm the
same day. Menkihought that Hersko might have been eakimgh, buthewas carrying a boxed
lunch when Menke found him at 1:40 pm.

In February2010,Menke noticed thaterskowould disappear for hours each daghout



explanation Menke loggedHerskds time awayfrom the office for a full tweweek timeperiod.
After consulting with Civilian Personnel, Menke enlisted Lambert’s assistantak Hersko’s
whereabouts for a second tweek period Together, Lambert andenke observed Hersko take
a total of25.5 hourof unauthorized leave over a twergightday period At the conclusion of
each time period;lerskosubmitted clean time sheetsat indicated no leave taken (exceptdor
single day he was sick) and confirmed to his supervisors that the time sheetomece and
accurate.

Menke discussed the unauthorized leave with Herskmotated the false timesheets to
accurately reflect thabsences without leave, consulted Civilian Personnel regarding appropriate
discipline, terminatedHersko’sfitness privileges, and issued\mtice of Proposed Suspension.
Paul Dankovich, Plaintiff’s thirdlevel supervisor, ruled on the merits and issued a decision to
suspendHerskofor fourteen days without payHerskodid not appeal the decision and served his
suspension in July 2010.

B. Hersko Notifies Air Force of Disability and Requests Accommodation

A week after being confronted for taking unauthoriesalse, onMarch 8, 2010Hersko
provided Menke a letter stating tha suffered from OCD and believed that this disorder caused
the behavior that Mr. Menke observedderskoacknowledged that he needed to change his
behavior to comply with the “standarasconduct and Air Force core valuesHe stated that his
OCD did not adversely affect his ability to perform the essential functions gbthibut also
claimed “it may prove necessary for me to request an accommodation for my \absessi
compulsive disaler.” At depositionHerskoclarified that he suffered from OCD and associated

anxiety and depression, but yhdid not prevent him from following supervisory directions,



complying with USAF rules and policies, or adequately performing theiunscof his job.

Herskds letter beganan interactive process betweblerskq his supervisors, Civilian
Personnel, and the Occupational Medicine Department, that culminatedAim Eace granting
certainaccommodations on September 1, 2010pon receivingHerko’s letter, Menke consulted
with Gary Martinelli in Civilian Personnel.He then emailedderskothe following day both to
clarify whether he was in fact requesting an accommodation and to outline the medical
documentation required for such a requeBecauseHerskohad not been receiving treatment for
his OCD for the previous ten years, he requested time to locate a new psgdbiatovide the
necessary documentationfhree weeks lateklerskoprovided Menke a medical note from his
new psychiatrist, Dr. Amarjeet Birdi, confirming a diagnosis of OCD andedsjum.

Hersko askedMenke to take Dr. Birdi's diagnosis into consideration in the pending
disciplinary proceeding.Menke again requested guidance from Civilian Personnel. Martinelli
responded that, under EEOC regulations, an employee’s disability does not exausel ucis
but can be taken into consideration in determining a punishment.

Menke contacted Hersko, who indicated that he wanted to request an accommodation, bu
was concerned that request an accommodation would reflect unfavorably on him or be ‘used
against’ him in the pending disciplinary proceddlenke assured Plaintiff that this would not
happernand asked Civilian Personnel to confirm that Plaintiff would not be retaliatésafa
requesting an accommodatiomMenke forwarded Civilian Personnel’s guidance directly to the
Herskoand explained that the accommodation would not kbastin an unfavorable light to
management. Rather, thair Force would consider Herskds medical condion and

accommodation request to determine if AveForce could accommodate him so that he could be



“as productive as possible given his medical needs.”

Menke then consulted witherskoon the nature of his disability, the effect of the disability
on his work, and potential accommodations for the disabiieysko ultimatelysuggested three
accommodations: (1) praise and positive feedback; (2) a flexible work schedule; and (3)
teleworking. Next, Menke contacted the Occupational Medicine Department to review Fersko
request and drafted a supervisory letter to assist its evalualibatletter set forth the relevant
factual background, outlindderskds position and job duties, listededicatrelated questions on
which he was seeking guidance, and commentedHerskds proposed accommodations.
Specifically, Menke noted (1) that giving “false praise and fake positiveoreement for the sake
of accommodation would be detrimental;” ()at Hersko already enjoyed a flexible work
schedule and Menke had no objection to continuing that arrangement; and (3) that Menke was
opposed to permitting telework as an accommodation dileeskds history of abusing time.

Dr. Birdi submitted an addanal short letter dated May 7 that stated thetskds OCD-
related fatigue and anxiety made “it difficult for him to concentrate and focusegoh duties.”

The letter conclud® “I recommend and appreciate any accommodations at job such as
teleworkingand fitness privileges to help decrease anxiety.”

Major Jon Jacobson, of Occupational Medicine, reviewed Menke’s letter and supporting
documentation and evaluatetgrskoin-person, before issuing his formal assessment on June 4,
2010. He affirmedHersko’sdiagnosis and opined that the accommodations could beleeskq
but it would be necessary fblerskoto re-build trust and operate within established rules.

C. Air Force Formally Grants Accommodations

On September 1, 2010, thar Force formally grantedHersko the accommodations



necessary for him to meet his job dutieBecause Menke had leftir Force service,Hersko’s
new supervisor, Jeff Moore, issued the final approvalhat approval largely mirrored
Occupational Medicine’s recommendations

First, Moore agreed that regular feedback was useful and outlined several feedback
pathways foHerskq including newly implemented regular staff meetings and an open invitation
for Herskoto discuss his work and role with Moore at any tim@econd, Moore reinstd
Hersko’s fitness privileges within established rules as Occupational Medicine stedge
Specifically, becausklerskohad recently abused this privilege, he was required to send emails
when he left for and retuned from his fitness timeelsas follov the standard protocol for signing
the log sheet. Moore explained that this requirement was in parHerskds benefit: “Misuse of
your duty hours again would be taken very seriously and may result in youssh§rfrom
Government service.Requiring hes emails will hopefully keep you focused on the need for
precise and credible accounting of your duty tim&hird, Moore deniedHerskds request for
teleworking, butindicated that he would censiderthe requestfter a trustbuilding period
Moore eplained that teleworking would make it impossible for him to mortiterskds duty
hours, which was a serious concern gitrskds history of intentional deceptionMoore also
noted that telework would interfere with his ability to provide feedbacKdmska Finally,
although not explicitly mentioned in the letter, thie Force permittedHerskoto work a flexible
workday. Under the flexible workday programderskds seltestablished duty day began at 9:00
am and ended at 5:30 pm, with a half hour break for lunch.

Moore’s accommodation letter informeéterskothat he could challenge the decision by

filing either a grievance through the Civilian Personnel Administrative Groev&ystem or a



complaint through the Equal Employment Officédersko neitherappealed the decision nor
sought any advice.

Moore served as$derskos first-level supervisor from August 2010 until June 2011.
Moore encountered many of the same difficulties with Hersko that prior supsrdisarmented.
He attempted to track Herskolmexplained absencagcordingseveral times wherdderskowas
absent from his office for an extended period without submitting a leave slip otiragljos
timesheet. Moore concluded that disciplinary action was warrantedt fell ill and was
hospitalized before initiating such action.

Moore was also concerned abdiersko’sdeclining performance during this timdn
April 2011, Moore issuetierskoan unsatisfactory review that rated him deficient in two of six
critical elements-namely, preparing and@secuting patent applications and reviewing invention
disclosures. The review stated that less than 60%Hefskds patent drafting work and 70% of
his patent prosecution work was on time, which was significantly less than the 9@% faine
review futher noted thatlerskodid not generate any new licenses or identify any new inventions
by teaming with labs, but instead waited for work to come to hivimore met withHerskoto
discuss the unsatisfactory reviewn that meetingHerskoconceded that kiperformance would
not be acceptable at a law firm, but that at a law firm, he “would be making $200,6@0sko
attempted to deflect blame for his late work product by claiming that two of hig peais were
late because the inventor did not want to work on two more applications at the Nowe
admonishedHerskothat it is not proper practice to rely on inventors to draft patemtse Air
Forcerequires its attorneys to collect relevant information from inventors and thetheérpatents

themselvedecause they are complex legal documents



Herskds supervisors investigated furthenddiscovered thaHersko had long relied on
inventorsto submit initial drafts of patents to him, often by way of a template that he would
circulate to the inventcahead of time.

At various timesHersko denied to his supervisors that he ever sent inventors templates to
fill out. Those denials were contradicted by the emails discussed albdweeover, in August
2012, a group of inventors complainedHerskds supervisors thdteasked them to draft a patent
application for him. When deposedilerskoinitially testified that he had never asked inventors
to prepare draft patent applications for himihen, when presented with the abeoeérenced
communicationsHerskds position shifted, asserting that the inventors did not “look like [they]
were upset about it” and that inventors “like to be helpful.”

D. Hersko Files First Grievances

After his negative performance review, Hersko filedo formal grievances in short
succession. The first grievance, filed May 4, 2011, challenged his unacceptable rating as
unjustified and requested that the rating be changed to acceptalpt@nth and a half later, while
the first grievance was pendirtderskofiled a second grievaecclaiming that Moore and Lambert
retaliated against him for filing the first grievanc®ankovich served as ¢tdecisionmaker for
both grievances. He investigated both sets of claims and appointed an independedefantfi
each case to interview witnesses and collect relevant documBatiskovich upheld the first
grievance on procedural grounds and changetksds rating to satisfactory, but denied the
second grievance becauserskds supervisors were justified in their action3he first decision
concluded thatHersko was “not given adequate warning that [his] performance was below

standards and provided with a fair opportunity to improve that performarigarikovich did not,
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however, find “any evidence that there was any arbitrary and/or subjegiplication of the
performance appraisal criteria.Dankovich did not endorse Herskgerformancehowever,
stating “this action does not imply that | find your performance to be aduept

Dankovich denied the second grievance, finding that eadheoactions about which
Hersko complained were supported and welinded. Relying onthe factfinder’'s report
Dankovich concluded thaterskowas not subject to any reprisal or retaliatioRirst, the record
indicated that Plaintiff had previously been counseled about improper attirbjsltess on the
day in question had been not only casual, but also slovenly and unprofessional; and that this was
not an isolated instanceSecond, Mr. Dankovich found that the decision to charge Plaintiff .75
hours AWOL was justified based on documentation showing unexcused absences 6raddne
8. Third, he concluded that any surveillance of Hersko proper given his pashdust, stating
that “[g]iven your past history of attendance issues, increased monitoring roiviieueabouts
would not only be appropriate, but expected.”

In June 2011, Moore suffered a lifereatening medical emergencyConsequently,
Lambert,Herskds seconeevel supervisor, assumed temporary supervision of the Patent Law
Branch from June 2011 to October 2011, and beddensko’sfirst-level supervisor. Beginning
in October 2011, Sayeedi, already the Technology Transfer Branch Chief, dssipagvision of
both branches and served as Plaintiff’s fiestel supervisor until Moore returned from medical
leave in July 2012. During this peridderskocontinued tdhave difficulties meeting expectations

When Sayeedi becantderskds supervisor, the two already had a history of personal
animosity originating well before Sayeedi or thie Forcewas aware ofersko’sdisability. For

example, Sayeedi previously discovered Plaintiff sleeping in his affidehad called Hersko a
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sociopath based on Sayeedidief that Hersko lied with easeAs Herskds supervisor, Sayeedi
became increasingly frustrated witersko’s work practicedNeekly staff meetings during this
period included Sayeedi confrontirdersko about his work product or conduct, ahigrsko
attempting to deflet Sayeedi’s criticism Herskoasserts that Sayeedi berated him during their
conversationsyhile Sayeedmaintains that he was merdtystrated withHersko’swork product.

A reviewof Hersko’s work in late 201aincovered thabhehad abandoned a potential Air
Force Paterttecause he had missed a statutory deadline when he did not file the provisiarial pate
within one year of public disclosure of the invention in an online artidle LambertHerskohad
compounded his original error bylsuitting a response to the patent examiner that Lambert
considered to be misleadingBecause the subsequent submission raised the specter of fraud on
the United States Patent and Trademark Office (“USPTQ”), he reported the iroideatiudge
Advocate General’s Corps for investigatioiVhile the subsequent investigation clearsisko
of fraud charges, himistake cost thAir Forcethe opportunity to patent the invention.

On March 1, 2012, Sayeedi, in consultation with Civilian Personnel, institypedvsory
controls to address Plaintiff’'s unsatisfactory work performance and igyatbliimanage his
workload. Herskowas subject to five supervisory controls: (1) he was required to seek written
approval from a supervisor before filing anything with $@PTO; (2) he was required to seek
advance approval for any communication with inventors or other clients; (3) hegquased to
submit a draft of all work product one week before he submitted the final product; (4) he was
required to do his own work, heoely ondrafts from clients or solicit work product from other
attorneys; and (5) he was required to submit a daily work report indicaéingsties or activities

he worked on that day and the amount of time spent on each it .controls did not bdrim
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from communicating with the USPTO or inventorSayeedi required that he secure advance
permission so that he could review any filings for deficiencies and safieggainstHersko
enlisting inventors to draft his patent applications.

On May 30, 2012Sayeedi issued Plaintiff an unsatisfactory review that rated him deficient
in three of six elements (preparing and prosecuting patent applications; ingviewention
disclosures; and fulfilling the professional responsibilities of an attorn@éie review identified
many of the same issues that Sayeedi had previously documideteklohad filed a substantial
number of documents that did not comply with the Manual of Patent Examination Procedure
(“MPEP”); he had failed to keep his docket current anuete his work on time; and he had
repeatedly misrepresented his efforts and blamed others for his own poor work product.

The following week, Sayeedi temporarily relievgdrskoof his patent drafting dutieend
reassigned him to review and catalogue @oafive Research and Development (“CRADA”)
Agreements. Herskowas originally assigned to complete the work in the basement where the
files were stored. He returned to his office after four days, however, when he encountered
Dankovich in the basement and complained about the poor ventilabankovich immediately
contactedLambert and directetlersko toreturn to his office. It took Herskoapproximately
seven weeks to complete the projedduring that time, he maintained his same salary and
position, but did not work on any patent applications.

E. Hersko Files Third Grievance

Herskofiled a third formal grievance in response to his unsatisfactory review and the
decision to temporarily relieve him of his patent drafting duties. In thatagree he claimed: (1)

that his work met all objective criteria; (2) that Sayeedi’s deadlinesaveiteary and subjective;
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and (3) that Sayeedi had a “personal vendetta” against him and was “doing evenyisnapwer
to try to discredit [his] performance with the ultimate goal of trying to fire” hilthe grievance
requested thdtis rating be changed to acceptable and that Sayeedi be replaced as supervisor.
Dankovich again served as the decisiaker. He did not appoint a separate factfinder
for this grievance, but conducted the investigation, including nine interviews, hinfsiér the
exhaustive investigation, which included looking irti@rskds claim that Sayeedi had called him
“too crazy to think straigkit Dankovich upheld the rating and concluded thetskds allegations
were unfounded He determined thdtlerskds work product fell grossly short of the standards
set forth in the MPEP; thaterskds substandard case management and lack of attention to detalil
had needlessly compromised critical Air Force intellectual propertytsrign more than one
occasion; and thatlerskohad duped USAF inventors into “producing substantial portions of
work,” which Herskothen misrepresented as his owBankovichconfirmedthat Sayeedi raised
his voice to Plaintiff at various times, buitnesses testified thaterskogave Sayeedi good cause
to be fustrated.

F. Hersko Placed on Performance Improvement Plan

Moore returned ta\ir Force service in the summer of 2012 and resumed supervision of
Herska After consultation with Civilian Personnel, Moore pladddrskoon a Performance
Improvement Plan (“PIP”which is required once an employee receives an unsatisfactory rating.
Moore’s decision to placélerskoon a PIP was based dayeedi’'s reviewand his earlier
supervision oHersko. The PIP provided for a 98ay evaluation period (later extended) in which
Hersko couldshow improvement, but placdderskoon notice that if he failed to demonstrate

improvement, he could be subject to demotion or removidie PIP contained eeview of
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Herskds work and examples wherklerskds work was deficient. Moore extended the
supervisory controls in the PIP becausaleemed themmecessary foHerskoto improve He
further requiredHersko email when he arrived in the morning, when he left in the evening, and
every time he left his office, except for when he went tqtivger. Herskodid not have to seek
permission to leave his office, only send a notificatiorhe PIP noted that the purpose of this
was to helfHerskotrack his time, noting that time management was one of his weakest areas.

Hersko’s notificatiorrequirement remained in place for only three weeks. Afensko
complained to Civilian Personnel, the requirement was discontinued, excagetbrbstill had
to send an email when he arrived ie tinorning and left for the dayHerskowas permitted to
continue to use the physical fithess privilege throughout the PIP period, thimagh suggested
that he refrain from using it when he had overdue work.

The PIP set forth specific benchmarks for achieving success on a wegkly ba pass
each weekHerskohad to havedwer than three failuresTo pass the PIR{erskohadto pass
80% of the weeks. The PIP outlined what actions would constitute failures including, fo
instance, any late or overddeliverable Lying or misrepresenting facts would automatically fail
Herskofor the week, and three total lies during the PIP would automaticallifiéaskofor the
entire PIP.

Under the PIPMoore andHerskomet on a weekly basisAt each meeting, Moore
prepared a summary bferskds work that week. Herskocouldrespond to Moore’s summaries
in writing, andMoore wouldinclude his response on the same master docuniemese weekly
summaries document Moore’s ongoing concerns Widiskds work product andHerskds

unwillingness to modify his approath his work in response Moore issuederskoa progress

15



review on September 17, 2012 that plgrskoon notice that his performance continued to fall
below expectations.That review noted thatilerskds production was minimal, and thielersko
had slept through an in-house training.

Herskds conduct durig the PIP also leMoore to issue him a Notice of Consideration of
Proposed Disciplinary Action on October 22, 201Phat incident involved duplicate oaths and
declarations filed with the USPTO without bi@’s prior review. Not only was it a violation of
the PIP forHerskoto file documents with the PTO without first securing supervisory approval,
Herskds filings were substantively improperMoore uncovered the issue in the course of his
weekly review ® Herskds work and confrontedHersko about the improper filings.Hersko
responded that the office’s paralegal was to blame.

Upon further investigation, Moore determined thearskds version of events was not
credible as the paralegal only would have filed the itent¢easkds direction; that even if the
paralegal filed the documenitterskobore ultimate responsibility for ensuring the accuracy of
those filings; and further that ithe course of preparing the patent applicatiblessko had
communicated with inventors without first seeking Moore’s permission as requirecthaddP.
Moore also concluded thaterskohad deliberately misrepresented his involvement and possibly
destoyed relevant documents in an attempt to conceal his defective work protfazre
ultimately decided against initiating a separate disciplinary action, but inateddnis findings
into his evaluation oflerskds perfamance under the PIP.

The PIP perid concluded on November 30, 2012. Moore did not evaldatskds
performance in thérst, partial week of the PIP Herskofailed each of the remaining 14 weeks

of the PIP under the evaluation standards set out in the B&éause he did not pass 80%ile
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individual weeks as required under the PIP, he failed the PIP as a Mbole furtherdetermined
that Herskofailed to demonstrate an adequate level of performance for the standards of critical
elements 1, 2, and 3 of his Civilian Performance Plan.

G. Hersko's Supervisor Issues Notice of Proposed Removal

After consultation with Civilian Personnel, Moore issued a Notice of Proposed Remova
to Hersko on February 25, 2013. The documemntainsa detailed critique oHerskds
performance during the PIPMoore noted thaberskds productivity fell well below acceptable
levels; that his work product was substandard and did not conform to USPTO requireneents; a
that he abandoned two patents during the PIP and inadvertently caused a paterdrexam
withdraw his allowancen another patent application. The Notice also addressed concerns that
Moore had withHerskds truthfulness during the PIP period, including his failure to disclose that
he had asked inventors to draft patents despite his claims #drthef she PIP that he never asked
inventors to do his work.Finally, the Notice indicated thaterskofrequently failed to follow
repeated instructions during the PIRhis included directions to make specific correction in the
work product, to maintain complete patent files, and save his work to the shared network drive.

Herskosubmitted a reply to the Noe of Proposed Removal to Dankovich, the neutral
decisionmaker for the action.The reply dismissed Mo@&'s concerns as “banal minutiaand
claimedthat all the work he submitted during the PIP was of acceptable quality and thasseg m
deadlines or decreased productivigulted either from Mr. Moore’s insistnthat he revise his
work, Moore’s delay in returning his work, or restrictions asseciwith the supervisory controls.
Herskoasserted throughout his response that his work during the PIP period must have been

acceptable (1) because his work prior to the PIP had resulted in the issuance of 21BD&tents
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27 years; and (2) becausdstunreasonable to believe “that all of Mr. Moore’s arguments are
considered persuasive while at the very same time every one of my argumentsednudials to
his arguments areoasidered nomersuasive.”

In addition to his written responggerskometwith Dankovich for approximately one hour
on March 25, 2013 to present an oral resggo That presentation recirculated many of the
arguments that he set forth in his written response, including that Mr. Moore was |ytsasad
against him and that he was unfairly subjected to a higher standard than hisieslleag

Dankovich issued his termination decision on April 18, 2013 and set forth his reasoning in
a separate memorandum that discussed each of the Douglas factors he was requse&tetarcon
reaching his decision. Dankovich found that the evidence presented overwhelmingliglesthbl
that Hersko had failed to perform at an acceptable leaeldd that removal was justified.
Dankovich concluded th&terskds “misconduct was intentional, repeated, and counterproductive
of the opportunity period he was afforded tafpen at an acceptable level. Herskowas
removed from service on April 19, 2013.

H. Hersko Appeals Removal Decision

Hersko appealed the removal dsimn in a mixeecase appeal to the Merit Systems
Protection Board (“MSPB”). He asserted: (1) that the PIP was not administered properly; (2) that
he did not fail to satisfactorily perform his duties or improve as instructed; atida{3)e was
discriminded against based upon his disability because the USAF failed to grant anyegquest
accommodation. Herskopresented his case to Administrative Judge Julie Packard on August 7
and 8, 2013.

Judge Packard issued an Initial Decision upholding the removal on April 2, 281id.
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found first that the PIP providdderskoa reasonable opportunity to improve his performance and
rejected his claim that harassment by Sayeedil@ore had rendered it impossible for him to
improve his performance during the PIRVith respect tdHerskds second claim, she found that
Herskds work did not meet the performance standafdiefirst critical element. Judge Packard
noted that théir Forcehad providedHerskomany of the accommodations he requested, including
a flexible work schedule and physical fitness timBecause Hersktailed to establish that the
remaining, norgranted accommodations were reasonable, he had not met his primaa$agie c
and the defense failed.

Herskopetitioned Judge Packard’s decision for reviefobe the full MSPB Board.On
November 24, 2014, the MSPB deniel@rskds petition for review and affirmed the initial
decision because it found no error in any of Judge Packard’s findings, nor any reasisit teere
credibility determinations. The Baard’s final order informedHersko of his right to seek
administrative review of his discrimination claim before the Equal Employmepbi@unity
Commission (“EEOC”). Herskopetitioned the EEOC Office of Federal Operations for review of
the MSPB’s Final Deision. Herskopresented two arguments to the EEOC: (1) that “the agency
discriminated againsit{erskqd by its failure to accommodate his disability;” and (2) that the EEO
was not required to give deference to Judge Packaredibility determinations.As part of his
failure to accommodate argumehlgrskoalleged that Sayeedi afMdoore had harassed him in
retaliation for his accommodation request instead of providing him the positive dkedéa
sought.

The EEOC issued its decision on May 19, 2015 concurring in the MSPB’s finding of no

disability discrimination based on failure to accommodaiée decision endorsed the MSPB’s
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legal conclusion thatlerskowas not qualified for his position because he had not identified any
reasonable accommodations tvare denied to him that would have permitted him to perform the
essential functions of his job. iftformedHerskoof his right to file suit in federal district court,
which he did on June 18, 2015.

Il. LEGAL STANDARD ON MOTION FOR SUMMARY JUDGMENT

Rule 56 oftthe Federal Rules of Civil Procedure provides that summary judgment “shall be
rendered forthwith if the pleadings, depositions, answers to interrogatoidesdmissions on file,
together with the affidavits, if any, show that there is no genuine issieeamy material fact and
that the moving party is entitled to a judgment as a matter of law.” Fed. R. Civ.dp. 56(
Alternatively, summary judgment is denied “[i]f there are any genuinedbisgues that properly
can be resolved only by a finder of fact because they may reasonably be resolved indier of
party.” Hancock v. Dodsqro58 F.2d 1367, 1374 (6th Cir.1992) (quotiwgderson v. Liberty
Lobby, Inc, 477 U.S. 242, 250 (1986)

The party seeking summary judgment has the initial burd@rfaiming the court of the
basis for its motion and identifying those portions of the pleadings, depositions, sirtewer
interrogatories, and admissions on file together with the affidavits whiigves demonstrate
the absence of a genuine issue of material f&lotex Corp. v. Catretd77 U.S. 317, 323
(1986). The burden then shifts to the nonmoving party who “must set forth spectistfasting
that there is a genuine issue for trialAnderson477 U.S. at 250 (quoting Fed. R. Civ. P. 56(e)
Once the burden of production has shifted, the party opposing summary judgment cannot rest on
its pleadings or merely reassert its previous allegations. It is not sufficiesimply show that

there is some metaphysical doubt as to the material. fadllatsushita Elec. Indus. Co., Ltd. v.
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Zenith Radio Corp.475 U.S. 574, 586 (1986). Rule 56 “requires the nonmoving party to go
beyond the [unverified] pleadings” and present some type of evidentiary matetipportsof its
position. Celotex Corp.477 U.S. at 324.

In determining whether a genuine issue of material fact exists, a court numtasstrue
the evidence of the nonmoving party and draw all reasonable inferences in the faabpafty.
Anderson 477 U.S. at 255.If the parties present conflicting evidence, a court may not decide
which evidence to bele by determining which partiegffirmations are more credible. 10A
Wright & Miller, Federal Practice and Procedurg& 2726. Rather, credibility determinations
must be left to théactfinder. 1d. However, the mere existence of a scintilla of evidence in
support of the nonmoving party is not sufficient to avoid summary judgméntlerson477 U.S.
at 252. “There must be evidence on which the jury could reasonably find fdaih&fg Id.

The inquiry, then, is whether reasonable jurors could find by a preponderance of theeethdenc
the nonmoving party is entitled to a verdidd.

In ruling on a motion for summary judgment, “[@] district court is not ... obligataéde
through and search the entire record for some specific facts that might siingppanmoving
party s claim.” InterRoyal Corp. v. Sponselle889 F.2d 108, 111 (6th Cir.1989), cert. denied,
494 U.S. 10911990). Thus the court is entitled to rely op the Rule 56 evidence specifically
called to its attention by the parties. The Rule 56 evidence includes thed/giliéiadings,
depositions, answers to interrogatories and admissions on file, togetheanyit affidavits
submitted. Fed. R. Civ. P. 5f(

[I. ANALYSIS

Hersko allegethat the Air Force violatethe Rehabilitation Act, 29 U.S.C. § 78i.seq,.
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andthe Family Medical Leave A¢tFMLA”) , 29 U.S.C. § 260&t seq Under the Rehabilitation
Act, Herskospecificallyclaims that the Air Forediscriminated against him by failing to provide
reasonable accommodations to his disabitiigcriminating against him solely on the basis of his
disability, subjectinghim to a hostile work environmedue to his disabilityand terminang his
employmehn in retaliation forhis request foreasonable accommodationHerskohad also
assertedalaims for retaliation relating tiois use of medical leawender the FMLA He withdrew
thoseclaims, however, in his response to the Air Force’s Motion for Sumnuaigndent. (Doc.
77 at PAGEID # 2996.) Accordingly, Hersko’s claims under the FMLADAEMISSED. The
Court considers Hersko’s claims under the Rehabilitation Act below.

A. Whether Hersko Has Exhausted His Administrative Remedies

The Air Forcefirst arguesthat Hersko failed to exhaust his administrative remediés as
all of his claims under the Rehabilitation Act, with tbae exception othis daim for failure to
accommodate. An employee alleging discrimination against a federal agency under the
Rehabiitation Act must exhaust his administrative remedies before proceeding tal feclert.
Smith v. USPS742 F.2d 257, 262 {&Cir. 1984). The purpose of the exhaustion requirement “is
to trigger an investigation, which gives notice to the alleged wimergdf its potential liability
and enables the EEOC to initiate conciliation procedures in an attempt to avatwblitiy Dixon
v. Ashcroft 392 F.3d 212, 217 (6th Cir. 2004) (citation omitted). The requirement, however, “is
not meant to be overly rigid, nor should it ‘result in the restriction of subsequeplaiots based
on procedural technicalities or the failure of the charges to contain the exdotgwehich might
be required in a judicial pleading.”Randolph v. Ohio Dep’t of Youth Ser453 F.3d 724, 732

(6th Cir. 2006) (quotindsEOC v. McCall Printing C9.633 F.2d 1232, 1235 (6th Cir. 1980)).
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The Sixth Circuit therefore directs that “the EEOC complaint should be liberatigtrued to
encompass all claims ‘reasonably expected to growobthie charge of discrimination.”Id.
(quotingHaithcock v. Frank958 F.2d 671, 675 (6th Cir.1992)).

The Air Force argues that Hersko raised only one employment disdimnitiaeory in the
administrative proceedisg-that it failed to provideeasonable @ommodatiorfor his disability.

On his MSPB complaint, Hersko checked the box indicating that he was appeslfiRgimoval
(Termination after probationary or initial service period)”. (Doc. 75-1A&PID# 2801.) The
form asked him to explain briefly “why you think the agency was wrongkindahis action,” in
response to which Hersko wrote: “I deny that | failed to satisfiictperform my duties or
improve as instructed. The PIP was not administered properly. | was dmstachiagast
because of my disability.” Id.) He also checked a box indicating that he alleged a claim for
disability discrimination and, in explanation, wrote: “Appellant suffers frobsessive
compulsive disorder (OCD) which is an anxiety disorder. Appehlastbeen treated for this
disorder and depression by a psychiatric [sic] and the employer knew about tHeydésabfailed

to grant any accommodation.”ld(at PAGEID# 2803.)

After an initial prehearing conference, the MSPB entered an order setting forth the issues
to be adjudicated. (Doc. #&) They included Hersko’s allegations thiéwe Air Force(1)
discriminated against him on the basis of his disability, (2) discriminated againsy faitiriy to
reasonably accommodate his disabilapd (3) subjected him to disparate treatmentd.)( In
addition, the Administrative Judge noted that Hers#taims he was subjected to hostile treatment
by his supervisors that effectively defeated the purpose of the PIP and maolesgilste for him

to improve his performance. (Doc. 75-3 at PAGEID#2819.) The MSPB'’s Initial Decision
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specifically addressed Hersko’'s hasnent allegations, although found thatthe alleged
harassmerttad noimpeded his ability tguccessfully completeisPIP. (Doc. 754 at PAGEID#
2833.)

In his Petition for Review of thiaitial Decision, Hersko raised the saaikgations against
the Air Force. (Doc. ™5.) The Air Force responded to each those allegations, including the
harassment allegation, in its formal ResgongDoc. 756.) The MSPB denied the Petition for
Review and affirmed its Initial Decision, which therefore becamigniéd decision. (Doc75-8.)
Hersko then appealed the MSPB’s final decision to the EEOC. (Ddx) 75-

In his EEOC complaintHersko allegedhat the Air Force discriminated against him on
the basis of his disability, failed to provide reasonable accommodations to bisitgjailed to
administer his performance improvement plan in good faith, and retaliated agamngorhi
requesting reasonable accommodation. He specifically altbgetie was “subject to relentless
harassment by his two supervisors in retaliation for his request for reasaocatntemodations for
his disability.” (Doc. 75 at PAGEID# 2927.) The only explicit claim raised by Hersko
however,was that the Air Force discriminated against him by rfgilto accommodate his
disability.

In light of the liberal standard that applies to the exhaustion requirement, Herskugatese
his claims in this lawsuit. Even if each individual claim was not presentedggtseiallegations
underlying his claims were In other words, the claims in this lawsuit can be reasonably expected
to grow out of the charge of discrimination before the EEQRandolph 453 F.3d at 732.

B. Hersko’s Discrimination Claims under the Rehabilitation Act

The Rehabilitation Actconstitutes the exclusive remedy for a federal employee alleging
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disability-based discriminatioh. Jones v. Potter488 F.3d 397, 403 (6th Cir. 200{&jting 42
U.S.C. §12111(5)(B)(i) (defining employers covered by the ADA, but excluding the Undtiess S
or a coporation wholly owned by the U.S. governmemgltier v. United States888 F.3d 984,
989 (6th Cir.2004) (“[T]he Rehabilitation Act ... provides the remedy for federal engdoye
alleging disability discrimination.)) Under the Rehabilitation Act, “[n]otleerwise qualified
individual with a disability ... shall, solely by reason of her or his disabilityxbi@ed from the
participation in, be denied the benefits of, or be subjected to discrimination ungeogram or
activity receiving Federal financial assistance..29 U.S.C. § 794(a).

Each of Hersko’s four claims under the Rehabilitation Act are discussed below.

1. Reasonable Accommodation Claim

The Air Force argues that Herskasfailed to identify any reasonable accommodatenied
to him that vould have enabled him to perform the essential duties of his Asba result Hersko
cannot establish prima faciecase and the Air Force is entitled to summary judgment on this claim.
The Court agrees.

The Rehabilitation Act and its implementing regulations require agencies, intgling
USAF, to “make reasonable accommodation to the known physical or mental linsitation
otherwise qualified disabled employees, “unless the agency can densongtedtthe
accommodation would impose an undue hardship on the operation of its proGame’s v.
Runyon 107 F.3d 1171, 1175 (6th Cir. 1997)Yhe regulations further require that both the
employer and employee engage in a good faith, informal interactivegsrdo identify the
employee’s limitations and potential reasonable accommodatiSes?9 C.F.R. § 1630.2(0)(3);
see also Jakubowski v. Christ Hosp.,. 627 F.3d 195, 202-03 (6th Cir. 2010).

In order to prevail on a failuf-accommodate claim, a phiff first must establish a
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prima faciecase by showing(l) that he is disabled; (2) that he is otherwise qualified for the
position; (3) that the agency was aware of his disability; (4) that an accotiwmogas needed,

i.e., a causatelationship exi®d between the disability and the request for accommodation; and
(5) that the agency failed to provide the necessary accommoddaBames v. Runyqri07 F.3d
1171, 117576 (6th Cir. 1997) A disabled employee who claims that he is “otherwise qualified
with a reasonable accommodation bears the initial burden of proposing an accommodation and
showing that that accommodation is objectively reasonabléetrick v. W. Res. Care Sy855

F.3d 444, 457 (6th Cir. 2004)An accommodation iper seunreasonabl if it removes an
essential function of a job.E.E.O.C. v. Ford Motor Cp.782 F.3d 753, 761 (6th Cir. 201%8n(
bang. If the plaintiff establishes grima facie case,“the burden shifts to the employer to
demonstrate that the employee cannot reasonably be accommodated, because the atoommod
would impose an undue hardship on the operation of its prografaines 107 F.3d at 1175

76.

The Air Force does not dispute thaterskois disabled or that it was aware ldérsko’s
disability. (Doc. 59 at PAGEID# 1935.) The Air Force argues tHatsko cannot meet his
burden of showing thatny ofthe denied accommodationgsreasonable.

Plaintiff requestedhe followingaccommodationg1) praise and positive feedbadqR) a
flexible work schedule, (3) a resumption of fitness privileges, aneki@yorking. (Doc. 392 at
PagelB# 333 33536.) The Air Force granted Hersko’s requesttfog resumption of his fithess
privileges, within certain parameteesd a flexible work schedule(ld. at PagelD# 337.) Hlso
agreed to a process designed to provide regular feedback to Hersko, which ineypded r

meetings and an open invitation for Hersko to discuss his performance with his supeds
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The Air Force denied Hersko’s request for telework, however, until he ceektablish trust in
his ability to meet performance expectationsd.)(

Hersko argues, howevedhat the Air Force denied his request for positive feedback. He
asserts that, instead of positive feedback, all thatebeived was negative feedback, such as
yelling, derogatory name calling, isolation fromworkers, having his attorney dutidken away,
and the imposition of additional rules on hintHHersko mischaracterizes theecord. The Air
Force provided Herskboth positive and negative feedback after his accommodation request.
Hersko received positive feedback, for examftam two of his supervisorsLambert (Doc. 39
at PagelD# 198, 204) and Moore (Doc-53at PagelD# 1684)for work well done. In essence,
Hersko arguethat he was entitled to all positive feedback due to his disability, but that is not a
reasonable accommodation request. In order for Hamskoccessfully complete his essential
dutiesas a patent attorngyhe Air Force needed to providenh an honest critique of his
performance, whether positive or negativeheTailure to identify and correct errors in a patent
applicationcould result in the Air Force losing valuable inteliedt property rights-which
actually occurred in this caseandfrustrating its ability to accomplish itmission. Given the
significant responsibility of his position, Hersko cannot establish that it would have bee
reasonable for the Air Force to provide him only positive feedback.

Herskoalsoargues that the Afforce violated the Rehabilitation Act by placing conditions
on the resumption of his fitness privileges. Specifically, Hersko arpaést twvas unlawful to
require Hersko to send an email to his supervisor when he left to use his fiindsggs and
another email to his supervisor upon his return. In light of Hersko’s documentedy hot

abusing these privileges, however, he cannot establish that it would have reasoresthled the
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Air Force to permit him to use his fithess privileges withbigparticularcondition. Put another
way, no reasonable juror could find thia¢ treportingcondition so burdesdtheuse of his fitness
privileges that he was effectively denied tequested accommodation.

Hersko's demand that the Air Force permit hiteleworking privileges is also
unreasonable. As to this issue, the Court is guiddelByO.C. v. Ford Motor Co782 F.3d 753
(6th Cir. 2015) In Ford, the Sixth Circuit recognized that, under the ADA, the general rule is
“that regularly attending workn-site is essential to most jobs, especially interactive onés.”
at 761. In most jobs, “especially those involving teamwork and a high level of interal&on, t
employer will require regular and predictablesite attendance from all employeesdaglenced
by its words, policies, and practices)ld. at 762. As a patent attorney, Hersko’s regular and
predictable orsite attendance wassentiato his duties He was required to participate in regular
onsite trainings and staff meetings, and Wsrk required personal contacts with numerous
individuals located a¥right-Patterson Air Force Basencluding draftsmen, various inventors,
supervisors responsible for monitoring his work, and staff paralegals who assiste@T©US
filings. (Doc. 51at PagelB# 1528;Doc. 45 at PagelB® 900.) In addition, Hersko’s request to
telework must be placed in context of his history of absenteeism and abuse of tlis spec
privilege. A reasonable juror could not find that it was reasonable tostegaemissionto
telework under these circumstancesere the Air Force had to be ablerntmnitor Hersko’'s
attendance to ensure the completion of his duties.

For these reasons, Hersko cannot meet his burden to establish that he was denied a
reasonable accommodatiordahe Air Force is entitled to summary judgment on thagnw. The

Court therefore does not consider whether the Air Force engaged in dagbpdnteractive
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process with Hersko.Ford, 782 F.3d at 766.

2. Disability Discrimination Claim

To prevail on higiscrimination claim under the Rehabilitation Act, Hersko must be able
to prove that (1) he is an individual with a disabil{{®) heis otherwise qualifiedo perform the
job requirements, with or without reasonable accommodatiod(3) he suffered amadverse
employment actiosolely by reason of his disability.Jones v. Potte488 F.3d 397, 403 (6th Cir.
2007) (emphasis added¥ee alsd_ewis v. Humboldt Acquisition Cor®81 F.3d 312, 317 (6th
Cir. 2012) (en bandholding only theRehabilitation At, not theAmericans with Disabilities A¢
requires that the disability be the sole motivating factor for the advensiyment action A
plaintiff may present direct evidence of disability discrimination or rely aupistantial evidence
to establish a prima facie casePotter, 488 F.3d at 403. Where the plaintiff relies on
circumstantial evidence, the familisicDonnell-Douglaghreestep burdershifting framework
applies. Id. (citing McDonnell Douglas Corp. v. GregAll U.S. 792 (1973)).

Here, Hersko does not claim to have direct evidence of discrimination; therefore, the
McDonnell-Douglasframework applies. Under that frameworkeg tplaintiff bears the initial
burden to establish@ima faciecase of discrimination. If the plaintiff establishgsriana facie
case, the burden shifts to the employer to articulate a legitimate, nondiscrisnneatson for the
challenged employmerntecision. If the employer caties itsburden, then the burden returns to
the plaintiff to prove by a preponderance of the evidence that the eniplpyeffered reason was
actually ‘a pretext designed to mask illegal discriminatiorPotter, 488 at 404. Hersko can
defeat summary judgment only if his evidence is sufficierftteate a genuine dispute at each

stage of thévicDonnell-Douglasnquiry.” Macy v. Hopkins County Sch. Bd. of Edd&4 F.3d
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357, 363 n. 2 (6th Cir. 2007).

The Air Force argues th&lersko cannot establishpaima faciecase because he has not
adduced any facts establishing that similarly situated;dmabled employees were treated more
favorably than him. The Air Force also argues that Hersko cannot carry his bustewoiy
that the Air Force’s proffered reasons for terminating his employmentmergly a pretext for
unlawful discrimination. As Hersko has failed to come forward wislufficient evidenceof
pretext,the Court does not considehether Hersk@anestablish grima facieclaim.

The Air Force’s legitimate, nediscriminatory reasons for terndting Hersko’s
employment aravell-documented in this caseThe Air Force found that Hersko abused his
telework privilege, slepbn the job and lied al it; repeatedly disappeared during the day and
left early; and submitted materially false timesheets that concealed his tisee athe Air Force
further found that Hersko submitted deficient work product, dicanogpt constructive criticism
and did notake responsibility for his own mistakedblaming paralegals for themstead—and
relied on inventors to draft portions of patent applications that should have been compbated by
attorney. (Seege.g, Doc. 5022.)

Herskomay establish pretext by showing that thie Force’s proffered reasanfor his
termination (1) hase no basis in fact; (2) did not actually motivate the action; or (8)ew
insufficient to warrant the actionMartinez v. Cracker Barrel Old Country Stotagc., 703 F.3d
911, 915 (6th Cir. 2013).“Regardless of which option is used, the plaintiff retains the ultimate
burden of producing sufficient evidence from which the jury could reasonably féject
defendantg’ explanation and infer that the defenttamtentionally discriminated against him.

Johnson v. Kroger Cp319 F.3d 858, 866 (6th Cir. 2003) (citation and internal quotation marks
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omitted). “[A] reason cannot... be a pretext for discrimination unless it is shown both that the

reason was falseand that discrimination was the real reasorSeeger v. Cincinnati Bell

Telephone Co., LL®B81 F.3d 274, 285 (6th Cir. 2012) (emphases and quotation marks omitted).
Herskoassersthat Sayeedi wathe primary actor iradiscriminatory scheme againstrhi

He claims that,as part of this schem&ayeedibeganconducing surveillance orHersko even

before becoming his manageiThen, as Hersko’s manager, Sayeed allegedly imposed more harsh

and inflexible rules on Hersko, which Sayeedi allegedly knew wetdrect conflict with the

accommodations Hersko required for his disability. Hersko alleges that Ibie fander such

harshrules was inevitable. He therefore received lower performasngews, which led tdis

PIP and ultimately his termination. dfiskorefersto Sayeedi’'ssemarksabout his mental health

and the brief imposition of a requirement that he email his supervisor every tiefelis bffice,

even if only to use the restroom. Overall, Hersko argues that the restrgiaioad on him were

punitive and had “no relationship” to his actual job duties. (Doc. 77 at PagelD# 2994.)
Hersko’s allegations cannot overcome the voluminous retmrdmenting higleficiencies

as a patent attorney under Air Force standartisis record is even more insurmountable because

the criticism of his performance ces from several sources amdsreviewed at multiple levels

within the Air Force’s disciplinary system. Hersko cannot reasonably didpattée struggled

with absenteeism, punctuality and general accountability for his work produgthendabouts

during business hours The extensive documentationf Hersko’s failure to meet hisPIP

objectivesdemonstratethat he did not overcome these deficienci€boc.53 at PagelZ 1636—

92.)

Nor are Hersko’s conspiracy allegations supported by the record. Then@miraccept
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all reasonable inferences from the facts in Hersko’s favor, but it is not oldigeddpt speculative
theories divorced from the evidence. All of the rules and restrictions placed skoHeere
reasonably related to his specific performance issué® “surveillance” that Hersko references
was a response to the undisputed fact that his supervisors had trouble finding him and had observed
behavior intended to deceitfeem as to where he was and what he was doing. There might be
other inferences that could be drawn, but one of them is not that his supervisorgaiarg fim
differently solely because of his disability. When considering pretekeatitmmary judgment
stage, “the issue is whether the plaintiff has produced evidence from which ayldyeasonably
doubt the employer’s explanation.Chen v. Dow Chem. Gdb80 F.3d 394, 400 n.4 (6th Cir.
2009) (citingSt. Mary’s Honor Ctr. v. Hick509 U.S. 502, 515 (1993)). Here, a juror could not
reasonably doubt that the Air Force placed restrictions on Hersko and ultinralyifn because
of his work performance.Even ifHersko's supervisors were incorrect in their assessmdmhof
the record establishes that they acted on their honest beligfénsito’s conduct and work
performance failed to abide by minimufir Forcestandards. Summary judgment is appropriate
where an employer relies on its honest, albeit mistal@rvictionthat anindividual is not a good
employee Pesterfield v. Tenn. Valley Auti®41 F.2d 437, 443 (6th Cir. 1991).

Since Hersko is unable to establish pretext, the Air Force is entitled to sumogmejut
on his disability discrimination claim.

3. Hostile Work Environment Claim

A plaintiff must establish five elements to prevail atlaam for hostile work environment
“(1) he was disabled; (2) he was subject to unwelcome harassment; (3)asentemt was based

on his disability; (4) the harassment unreasonably interfered with his workrparfoe; and (5)
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defendant either knew or should have known about the harassment and failed to take corrective
measures.” Plautz v. Potterl56 F. App’x 812, 818 (6th Cir. 2005)A hostile work environment
occurs when the workplace ‘ipermeated with discriminatory intimidation, ridicule, and ibsu
that is sufficiently severe or pervasive to alter the conditions of the vi@mp$oymenand create

an abusive working environment.Harris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993) (citation
omitted). A court must consider all the circumstasc “including thefrequency of the
discriminatory conduct; its severity; whether it is physically threatening humiljating mere
offensive utterance; and whether it unreasonably interferes with an emiployerk
performance.” Plautz 156 F. App’x at 819 (quotinyat'| R.R. Passenger Corp. v. MorgesB86

U.S. 101, 116 (2002)).“Both an objective and subjective test must be met; in other words, the
conduct must be so severe or pervasive as to constitute a hostile or abusive workimgremiir
both tothe reasonable person and the actual victirRdndolph v. Ohio Dép of Youth Servs.

453 F.3d 724, 733 (6th Cir. 200@)ting Harris, 510 U.S. at 21-22).

Hersko argues that the evidence demonstrates a hostile work environment arising from
incidents ofhumiliation, bullying, shouting, name callingpying surveillancerequiring him to
notify his supervisor of every time he left his offia@dthe placement of restrictions on his ability
to complete his work duties.

Hersko’s allegations dfullying, shouting and name calling deggelylimited to Sayeedi
While Sayeedimade derogatory statements about Hersko, sgotalling him crazy and a
sociopath,‘'simple teasing, offhand comments, and isolated incidents (unless extremelgse
will not amount to discriminatory changes in the terms and conditions of employmieatagher

v. City of Boca Ratqrb24 U.S. 775, 788 (1998) (internal quotation marks and citation omitted);
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see alscCoulson v. Goodyear Tire & Rubber C81 F. App’x 851, 858 (6th Cir. 2002) (affirming
summary judgment because naocading, alone, was not sufficient to create a hostile work
environmenk In addition, Sayeedi first became aware of Hersko’s disability after he became h
supervisor in 2011. (Doc. 78 at PagelD# 33529ayeedi’s alleged harassmemweverbegan
much earlier The causal link between Sayeedi’s behavior and Hersko’s disabithgrisfore
lacking. Rather, Sayeedi’s frustration with and treatment of Hers&odinked to the same
performance issues andwering up of those issues that led to his termination.

Many of the actions that Hersko cites as contributing to a hostile work environméiné ar
restrictions placed on him to address his performance issues. It is unbbasmnanfer
discriminatory animus from actiorisat are designed to permit Herskad@monstrate his ability
to meet Air Force expectations.There were instances when Air Force personnel placed
restrictions on Hersko that went beyond what might have been necessary to corrdw\na .be
In this regard, Hersko points to the requirentbat he notify his supervisor every time he left his
office, even if only to use the restroom. He also rdfetise time he was assigneddataloguing
files in a basement. In both instances, however, the Air Force promptly took scterminate
the excessive discipline. Moore lifted the requirement that Hersko email whsft nes office
after three weeks. (Doc. &3at PagelD# 1632.) When Dankovich discovered Hersko working

in the basement, hrelievedhim of his cataloguing duty aftenly fourdays. (Doc. 41 at PagelD#

10n October 14, 2011, Hersko sent Sayeedi an email requesting to takdd#ness Doc. 78at PagelD#
3354.) Sayeedi initially denied Hersko’s request and told him to prepare a scfeeduimpletion of his
overdue assignments before taking fitness leave during duty holaksat RPagelD# 3353.) Less than two
hours later, 8yeedi reversed himself, explaining that he had “received Plaintiff's perdioaret the first
time” and “discovered an accommodation memold. &t PagelD# 3352.) Sayeedi immediately directed
Hersko to “disregard my previous emails on this subjedtcntinue to take fitness leave according to the
terms outlined in that memo.” I()
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690.) Dankovich also promptly investigated Hersko’s claim in 2012 that Sayeedi called him
crazyand counseled Sayeedi regarding his choice of language with regard to. HéP&l® 50-
11 at PagelB# 1117-1514.) The Air Force’s prompt action to improve Hersko’s work
environment is material because, to have an actionable claim, Hersko mosisttate that the
Air Force ‘knew or should have known about the harassraadtfailed to take corrective
measures.” Plautz 156 F. App’xa 818 (emphasis added).The record in tis case is that the
Air Force, as an institution, actively managed Hersko’s situation, fisrperformance issues to
his complaints about his treatment by supervisors.

Considering all the circumstances, the evigecannot support a finding that Hersko was
subjected to a hostile work environment. The Air Force is therefore entitedimary judgment
on this claim.

C. Hersko’s Claim for Retaliation

A prima faciecase of retaliation has four elements: (1) the pldéietigaged in legally
protected activity; (2) the defendant knew about the plaintiff's exerciskiofight; (3) the
defendant then took an employment action adverse to the plaintift4atite protected activity
and the adverse employment action atesally connected.Gribcheck v. Runyqr245 F.3d 547,
550 (6th Cir. 2001). If the plaintiff can establish prima faciecase, then the court applies the
same threatep, burdershifting analysis undevicDonnell-Douglasapplicable to discrimination
claimsunder the Rehabilitation Actld.

Even if Hersko were able to establisipr@ma faciecase of retaliation, he is unable to
establish that the Air Force’s legitimate, ndiscriminatory reasons forhis termination were

pretextual—as the Court discusseatbore. The Air Forcethereforeis alsoentitled to summary
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judgment on this claim.

D. Hersko’'s Claims against Unnamed John Doe Defendants

Herskonames several John Doe defendants in his Ame@adedplaint, butthey have
neither been identified nor served. The Air Force was advised by Hersko’s chan$e is not
pursuing those claims and will terminate them. Hersko did not address those ioldims
Memorandum in Opposition. The Court therefore deems those claims abandoned ane they ar
hereby dismissed

V. CONCLUSION

For the foregoing reasonghe CourtGRANTS the Air Forcés Motion for Summary
Judgment (Doc. 59n its entirety. The Clerk is directed TERMINATE this action on the

Court’s docket.

DONE andORDERED in Dayton, Ohio, this Wednesday, July 18, 2018

s/Thomas M. Rose

THOMAS M. ROSE
UNITED STATES DISTRICT JUIGBGE
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