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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

DAVID A. FRAZIER, : Case No. 3:15-cv-217

Plaintiff, . Chief Magistrate Judggharon L. Ovington

(by full consent of the parties)
VS.

CAROLYN W. COLVIN,
Commissioner Of The
Social Security Administration,

Defendant.

DECISION AND ENTRY

l. Introduction

Plaintiff David A. Frazier applied faDisability Insurance Benefits and
Supplemental Security Incométh the Social Security Adinistration (in April 2011).
He asserted that he could no longer worklestantial paid job as #fugust 25, 2000 due
to “Epilepsy, brain trauma, severe anxiatyd depression, mentbnditions, suicidal
tendencies, episodes of catatonia, [and] unchagd neurological disorders.” (Doc. #6,
PagelD # 318). He subseqtigramended his alleged disabilipset date to January 1,
2006. His applications, megdil records, and other ewidce proceeded to a hearing
before Administrative Law Judge (ALJ) Elizzeth A. Motta who latedenied Plaintiff's
application based on her centcainclusion that he was not under a “disability” as defined

in the Social Security Act.
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Plaintiff brings the present case chatitng ALJ Motta’s non-diability decision.
The case is before the Court upon Pl#istStatement of Eors (Doc. #7), the
Commissioner’'s Memorandum in Opposition (D#t0), Plaintiff's Reply (Doc. #11),
the administrative record (Do#6), and the record as a wholPlaintiff seeks a remand
for payment of benefits or, at a minimufar further proceedings. The Commissioner
asks the Court to affirm ALJ Motta’s non-disability decision.
Il. Background

During all times pertinent to Plaintiff' palications for benefits, his age placed
him in the category of a “yourg person” under Social Sedy Regulations. He has a
high school (GED) education. His past@ayment involved, in pad, work as a utility
clerk and floor technician.

A. Plaintiff's Testimony

Plaintiff testified at the éaring before ALJ Motta th&ie cannot work due to
catalepsy and peripheral neuropathy. at 113. He explained, “I have catalepsy, which |
guess it's a form of seizure. It'll just hit me out of nowhere™.Id. Plaintiff had been
prescribed the seizure medication Dilantin \Wwas weaned off it because he had been on

it “far too long..., and it could have bettie cause of the peripheral neuropathigl’ at

! Cataplexy generally involves a sudden loss of musdie.t It “can cause a number of physical changes,
from slurred speech to complete weakness in mosicles .... Cataplexy is uncontrollable and is
triggered by intense emotions, usually positive oot s laughter or excitement, but sometimes fear,
surprise or anger....http://www.mayoclinic.org/diseases-catidns/narcolepesy/basics/symptoms/con-
20027429




113-14. At the time of the ALJ’s hearinglaintiff took Neurontin for the peripheral
neuropathy, and he was told it woaldo help with seizure activityld. at 114.

When Plaintiff suffers an égpde of catalepsy, he goes into a “catatonic state”
during which he gets “stone caldiged” for up to five hoursld. at 113-14. Before he
has such an episode, he gets very ill and vomits, and this warns him an episode is about to
happen.Id. at 114. Plaintiff testified that hiast episode occurred approximately three
weeks before the ALJ’s hearingd. When the ALJ asked Plaintiff if he experienced
catalepsy once a month, he explained:

Well, it was happening, it got to be worse where it was once a week,
and then, tapered off, | didn’t have them for many months. And, then, just
recently, maybe three wee&go tops, | had another.

Id. at 114-15.

Plaintiff was diagnosed with peripheral neuropathy in 2ddi2at 120. He
suffered severe foot pain untié was prescribed Neurontifd. at 120. With medication,
his foot pain is much better, but his feet gidl numb and “just feel like they have pins
and needles in them...Id. at 120-21. Plaintiff attended physical therapy, but he
stopped because it hurt too mudd. at 121. The neuropatipain and numbness cause
him to have balance issues and heaesed him to fall several timekl. at 124.

Plaintiff testified that he also has agdnapia. It has gotten worse in the last few
years.|d. at 115. He does not leave his housegatd ill if he has to talk to someone on

the phone.ld. Plaintiff testified about his symptts associated with agoraphobia as

follows:



A:

| am scared to delato go our around people.
| mean, you have to do that for the meetings, don’tyou?

Yeah, but that's [a] necessity. lltlon't, I'll get kicked out of my
clinic, and then, I'll really be screwed.

Well, | mean, if you had a jolgpu’d have tago, wouldn’t you?

| suppose.

You claim that you're disabled. ypu don’t have the ability to work

if you were offered, if there was a job that was say a light job where
you didn’t have to ben your feel, didn’'t have to lift, say more than
10 or 15 pounds, a low stress jgbu think you could be a reliable

employee and go ever[y] day®ork eight hours a day?

It'd take me a while to wdx up to it. I'm not sure.

Id. at 122-23.

Plaintiff stated that he struggles with “suicidal tendencies, just depression,

constant, and aneiy nonstop.”ld. at 125. He has crying spells approximately once a
week. “[T]hey come out of nowhereld. at 126. He haksad audio and visual
hallucinations, hearing and seeingts that he cannot explaitd. at 127. He hears
“loud screaming in his ears...@hd his name being calletd. He has been in mental
health treatment for over a yedd. at 115. He sees Dr. Glass once a month and a
therapist, Sharon Walk, twice a montl. at 115-16. He takes the psychiatric

medication Risperdalld. at 130.

2 Referring to the Alcoholic Anonymous and Natics Anonymous meetgs Plaintiff attends.
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Plaintiff acknowledgedhe has a history of opiate abudé. at 116. He attends
treatment at the Dayton Pain Cented d@s prescribed an opiate substitulie. He last
used illicit drugs two years and five months before the ALJ’s healthgHe had a
positive drug screen in Augti2012, but he believéswas a false positiveld. at 115-16.
At most, he drinks alcohol once a wegknerally four to five beerdd. at 116. He
attends Narcotics Anonymous (NA) aAttoholics Anonymous (AA) meetings
approximately twice per week, although histos encourage him to go as often as
possible.ld. at 117.

Plaintiff lives with his mother and grandfathdd. at 118. When he is asked, he
helps around the hous#d. at 118. He can cook, dostlies, do laundry, and vacuurdl.
at 118. He does not do any yard or garderkvand does not go to the grocery store, out
to eat, or to the moviedd. at 119-20. He does not itigvith others, and he does not
belong to any cluber organizationsld. at 119. He is able to dress himsét. at 119-
20. During the day, he reads, usuallgdrsaphies, magazines, and war novéds.at 120.

Plaintiff did not know how long he otd walk or stand at one timéd. at 121-22.
He can sit “for as long as possible..ld. at 122. When asked if he had trouble with
lifting, he responded, “I've gotten weakerd. at 122. He can lift a bag of groceridd.

at 122.



B. Medical Opinions

I. State Agency Record-Rviewing Physicians
On June 28, 2011, Dr. Leslie Greeniesved Plaintiff's medical recorddd. at
153-64. Dr. Green opined that “due teiires] and noncompliance,” he can never
climb ladders, ropes, and scaffolds, anglheuld avoid concentrated exposure to hazards
such as machinery and heightd. at 160-61. Dr. Green indicated that Plaintiff has no
exertional, manipulative, visual, or communicative limitatiolts. On December 3,
2011, Dr. Esberdado Villanueva reviewediRliff's records and reached the same
conclusions as Dr. Greeid. at 181-93.
ii. State Agency Record-Reewing Psychologists
Dr. Robyn Hoffman reviewed Pldiff's records on Jly 23, 2011.1d. at153-64.
Dr. Hoffman opined that he was moderatelyited in his ability towvork in coordination
with or in proximity to ohers without being distractday them; complete a normal
workday and workweek without interruptioftem psychologically based symptoms and
to perform at a consistent pace withantunreasonable number and length of rest
periods; and interact appropriately with the general pulbdicat 162-63. She indicated
Plaintiff has no understanding and memiomjitations and no aaptation limitations.Id.
at 162-63. She noted, “[He] retains the abiidgyperform simple one, two, three, [and]
four step tasks, unskilled as#illed work in a setting which ielatively static and where

duties are more static & prethble to reduce stressordd. at 163. On December 5,



2011, Dr. Caroline Lewin reviewed Plaintiffecords and agreedth Dr. Hoffman'’s
conclusions.ld. at 181-93.
iii. Dr. Kenneth Glass and Counselor Sharon Walk

Plaintiff first saw his treating psychiadtiDr. Glass in May 2011. Dr. Glass
diagnosed Plaintiff with anxiety disaedand observed hito be dysphorié. Dr. Glass
assessed Plaintiff's Global AssessinefFunctioning (GAF) at 50-69.1d. at 607-09.

Dr. Glass referred Plaintiff for “counseling to discuss feelingd.”at 609.

Plaintiff next saw Dr. Glass in June 201br. Glass again noted that Plaintiff had
anxiety disorder and observiimn to be dsyphoric. Hisomcentration was preoccupied.
He had “considered suicide” bioadd no ideation or plarid. at 606. He had no auditory
hallucinations.Id. In July 2011, Plaintiff saw meaithealth counselor Sharon Walk
who estimated his GAF at 45d. at 1064. His mood was anxious, he was goal directed,
had no suicidal ideation or plaarpd had no audiballucinations.ld. at 1063.

Plaintiff saw Ms. Walk on June 2, 2013he estimated that his highest GAF in
the last year had been 4Kl. at 1075. She diagnosed major depression and panic
disorder with agoraphobidd. She observed that he avoided eye contact, and he no

auditory hallucinationslid.

®In general, “dysphoria” refers to a “long-lastingoa disorder marked by depression and unrest without
apparent cause; a mood of general dissatisfacestiessness, anxiety, discomfort, and unhappiness.”
Taber's Cyclopedic Medical Dictionary at 626 {Fd. 2001).

* GAF (Global Assessment of Functioning) “is a ‘subjective rating of an individual's overall
psychological functioning ...."Kennedy v. Astrye®47 F. App'x 761, 766 (6th Cir. 2007).



On June 28, 2012, Ms. Walk noted tRéintiff's mood waslepressed, he was
not sleeping and had chronic pain, andlizenot have auditory hallucination&d. at
1072.

Plaintiff returned to seeDGlass on August 11, 2012d. at 1045. He reported
auditory hallucinations and feelings of pao&a. Dr. Glass diagnosed Plaintiff with
anxiety disorder and “R/O [ruleut] psychotic disorder.’ld. He prescribed a trial of
Risperdal.ld. Plaintiff next saw Dr. Glass on Ausp25, 2012, reporting anxiety issues.
Dr. Glass diagnosed anxiety disorder, andoled Plaintiff dysphoric. Dr. Glass again
noted rule out psychotic disorder. Risperldirst sedated Plaintiff but he adapted.
Above a box check “no” auditory/visual hatinations, Dr. Glass wrote “only auditory.
He then added a downward-pointing arrow, indicating a decrease in auditory
hallucinations.Id. at 1044.

On October 2, 2012, Plaintiff saw Ma&lalk, who wrote, “He reported that the
audible voices have gone away as a result of Rispertthlét 1071. He was, however,
still depressed and had trouble sleeping wfttonic pain. Ms. Walk indicated that his
progress had improvedd.

Plaintiff next saw Ms. Walk on Octob22, 2012. Her notes again reflect no
auditory hallucinations. He was depressed bad trouble sleeping with chronic pain but
he progress had improvett. at 1070. Ms. Walk noted, ivever, that Plaintiff “suffers
from serious anxiety that causes him to stelgome and not follow through with things.”

Id. at 1071.



On October 27, 2012, Pldiff saw Dr. Glass and reped that he was getting a
divorce, was paranoid, anddhauditory hallucinationsral generalized anxietyld. at
1043. Dr. Glass observed that Plaintvéis dysphoric and paraid, and he again
diagnosed anxiety disorderewut psychotic disordedd. Plaintiff's symptoms had not
improved on his next visit to Dr. Glass in November 202 at 1031.

Dr. Glass completed a mental impaimhguestionnaire on @aber 27, 20121d.
at 1049-51. He diagnosed Plaintiff withxeaty disorder, not otherwise specified, and
estimated his Global Assessmehtunctioning (GAF) at 50Id. Plaintiff's signs and
symptoms include sleep disturbance, mdsturbances, delusions or hallucinations,
recurrent panic attacks, paranoia or inappade suspiciousness, difficulty thinking or
concentrating, time distortion, some socialhditawal or isolation, generalized persistent
anxiety, and hostility and irritabilityld. at 1049. Dr. Glass opined that Plaintiff's
prognosis is “guarded,” and hispairment has lasted or is eqted to last at least twelve
months. Id. at 1050. Dr. Glass indicated thgtpertension and chest pain are likely
exacerbated by his psychiatric conditidd. at 1050. He believed that Plaintiff would
likely be absent from work nme than three times per month due to his impairments and
treatment.ld. at 1051.

Dr. Glass concluded thatditiff has slight restriadbns of activities of daily
living; moderate difficulties in maintaining sial functioning; and extreme deficiencies
of concentration, persistence, or pace reglftirfailure to complie tasks in a timely

manner; and episodes of detertma or decompensation in workd. at 1051.



In December 2012, Plaintiff told Dr. Glasathhe was “doing alright” but his symptoms
were the same.

In the end, Dr. Glass’s records indicttat Plaintiff saw hm for treatment twice
in 2011, 5 times in@12, and 4 times from Janyao April 2013. Id. at 606-09, 1043-48,
1126-32.

iv. Dr. Paul Kirila

Plaintiff's family-care physician, Dr. Pa#lirila, completed a mental impairment
guestionnaire on October 25, 201d. at 1033-35. He noted he has treated Plaintiff
monthly since July 29, 2010d. at 1033. Dr. Kirila oping his prognosis was poor, his
impairment lasted or can be expectethsd at least 12 monthand his psychiatric
conditions exacerbate his paild. at 1034. He indicated thRtaintiff's impairment and
treatment would cause him to be absent from work more thantthres per monthld.
at 1035. Dr. Kirila concludePlaintiff has moderate rettions of activities of daily
living; moderate to markedifficulties in maintaining social functioning; and marked
deficiencies of concentration, persistenceyace resulting in failuree complete tasks in
a timely manner and episodes of deteiimn or decompensation in workd. at 1035.

Dr. Kirila also answered interrogatorielsl. at 1036-42. He indicated that he
treated Plaintiff for both his seizuresdrder and peripheral neuropathyg. at 1037. He
noted Plaintiff's seizure activity is etraand varies “daily to monthly.’Id. at 1038. Dr.
Kirila opined that Plaintiff ould not be prompt and regularattendance; withstand the

pressure of meeting normal standards ofkiayoductivity and work accuracy without

10



significant risk of physical or psycholagil decompensation or worsening of his
impairments; demonstrate reliability; aoomplete a normal workday or workweek
without interruption from syptoms and perform at a consistent pace without
unreasonable numbers anddén of rest periodsld. at 1040-41. Dr. Kirila indicated
that Plaintiff's depression it suicidal thoughts, anxigtcatalepsy, and paranoia
influence his level of functioning asritlates to working a full-time jobld. at 1040.

[ll.  “Disability” Defined
And The ALJ’s Decision

The Social Security Admistration provides Disabilitynsurance Benefits and
Supplemental Security Inconte individuals who are unda “disability,” among other
eligibility requirements.Bowen v. City of New York76 U.S. 467, 470 (1986ee42
U.S.C. 88 423(a)(1), 1382(aJ.he term “disability"— as defied by the Social Security
Act—has specialized meaning of limitedope. It encompasses “any medically
determinable physical or mental impagnt” that precludes an applicant from
performing a significant paid job+e., “substantial gainful activity in Social Security
lexicon. 42 U.S.C. 88 &%2d)(1)(A), 1382c(a)(3)(A)see Bowen4 76 U.S. at 469-70.
Judicial review of an ALJ’s non-disabiliecision proceeds along two lines: “whether
the ALJ applied the correct legal standaathd whether the findings of the ALJ are
supported by substantial evidenc&lakley v. Comm’r of Soc. Seb81 F.3d 399, 406
(6th Cir. 2009)see Bowen v. Comm’r of Soc. $Sd@8 F.3d 742, 745-4&®th Cir. 2007).

Review for substantial evidence is miviven by whether the Court agrees or

disagrees with the ALJ’s factual findingsby whether the adinistrative record
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contains evidence contraty those factual findingsGentry v. Comm’r of Soc. Se¢41
F.3d 708, 722 (& Cir. 2014);Rogers v. Comm'r of Soc. Se486 F.3d 234241 (6th Cir.
2007). Instead, the ALJ’s factual findings ar&eld if the substantievidence standard

is met — that is, “if a ‘reasonable mind miglticept the relevant evidence as adequate to
support a conclusion.”Blakley, 581 F.3d at 407 (quotigyarner v. Comm’r of Soc.

Sec, 375 F.3d 387, 390 {6 Cir. 2004)). Substantial evidence consists of “more than a
scintilla of evidence but lesban a preponderance...Rogers 486 F.3d at 241 (citations
and internal quotation marks omittedge Gentry741 F.3d at 722.

The other line of judicial inquiry—rewang the correctness of the ALJ’s legal
criteria—may result in reversal even whbe record contains substantial evidence
supporting the ALJ’s factual findingsRabbers v. Comm’r of Soc. Sés82 F.3d 647,

651 (6th Cir. 2009)see Bowed78 F.3d at 746. “[E]veif supported by substantial
evidence, ‘a decision of the Commissiondt mot be upheld whex the SSA fails to
follow its own regulations and where that enpoejudices a claimant on the merits or
deprives the claimant of a substantial rightRabbers582 F.3d at 651 (quoting in part
Bowen 478 F.3d at 746, and citifilson v. Comm’r of Soc. Se878 F.3d 541, 546-47

(6th Cir. 2004)).

12



In the present matter, AlMotta evaluated the evidenageach of the five

sequential steps set forth in tBecial Security regulationsSee20 C.F.R. 88 404.1520,

416.920° She reached the folldng main conclusions:

Step 1:

Step 2:

Step 3:

Step 4:

Step 4:

Step 5:

Plaintiff has not engagedsubstantial gainful employment since
January 1, 2006.

He has the severe impaintseof seizure-like disorder, anxiety
disorder, substance abuse disoidgyossible remission, and (since
April 2012) peripheral neuropathy.

He does not have an impainin@ combination of impairments that
meets or equals the severity olean the Commissioner’s Listing of
Impairments, 20 C.F.R. Part 404, Subpart P, Appendix 1.

His residual functional capacity the most he could do in a work
setting despite his impairmensge Howard v. Comnmof Soc. Seg
276 F.3d 235, 239 (6th Cir. 2002prsists of light work “subject to
the following limitations: sitting for 15 minutes per hour; no
climbing ropes, ladders, or scaffolds; no exposure to hazards, such as
moving or dangerous machinery or working at unprotected heights;
no use of foot controls bilaterallyp exposure to vibration; simple,
routine and repetitive tasks; lowess work defined as no strict
production quotas or fast pacewfehanges in the work setting; no
contact with the public; and only casional contact with supervisors
and co-workers.”

He is unable to perfoany of his past relevant work.

He could perform a significamimber of jobs that exist in the
national economy.

(Doc. #6,PagelD#s 85-98). These main findingsll&LJ Motta to ultimately conclude

that Plaintiff was not underlzenefits-qualifyng disability. Id. at 98.

®> The remaining citations to the Regulations vd#ntify the pertinent Disality Insurance Benefits
Regulations with full knowledge of the correspargdBupplemental Security Income Regulations.

13



IV. Discussion

Plaintiff contends that the ALJ failéd follow the SociaSecurity Admini-
stration’s regulatory requirements in weighing thpinion evidence. He reasons that the
treating psychiatrist, physiciaand counselor’s opinions arelatively consistent with
each other and not inconat with the record as a wholéle also asserts that the ALJ
erred in finding that Platiff was not credible.

The Commissioner maintains that the ALJ reasonably weighed the opinion
evidence and substantial evidence suppiilctds finding that Plaintiff was not fully
credible.

A. Medical Opinions

Social Security Regulations recogngmveral different categories of medical
sources: treating physiciamgmntreating yet examining phggns, and nontreating yet
record-reviewing physiciangGayheart v. Comm’r of Soc. Se£10 F.3d 365, 375 (6th
Cir. 2013).

As a general matter, an opinion from a medical source who has
examined a claimant is given moneight than that from a source
who has not performed an exantina (a “nonexamining source”),
and an opinion from a medicabwce who regularly treats the
claimant (a “treating source”) isfarded more weight than that from

a source who has examined thairlant but does not have an
ongoing treatment relationship (a “nontreating source”). In other
words, “[tlhe regulations providprogressively more rigorous tests
for weighing opinions as the tid®tween the source of the opinion
and the individual become weaker.”

14



Id. (quoting in part Soc. SeRuling 96—-6p, 1996 WI374180, at *2 (Soc. Sec. Admin.
July 2, 1996), and citing 20.F.R. 88 404.1502, 404.152(1)—(2)). To effect this
hierarchy, the Regulations adopt the treating fleys rule. The rule is straightforward:
Treating-source opinions must be given “controlling weight” if two
conditions are met: (1) the opim “is well-suppated by medically
acceptable clinical and laboratoryagnostic techniques”; and (2) the

opinion “is not inconsistent witthe other substaial evidence in
[the] case record.”

Id. at 376 (quoting in pa0 C.F.R. 8§ 1527(c)(2)see Gentry741 F.3d at 723. If the
treating physician’s opinion isot controlling, “the ALJ, in determining how much
weight is appropriate, must consider a ladgtctors, includinghe length, frequency,
nature, and extent of the tte@ent relationship; the suppdoibity and consistency of the
physician's conclusions; the specializatiotha& physician; and any other relevant
factors.” Rogers 486 F.3d at 242 (citing/ilson 378 F.3d at 544).

The regulations also require ALJs to pae/i‘good reasons” for the weight placed
upon a treating source’s opiniond/ilson 378 F.3d at 544. This mandatory “good
reasons” requirement is satisfied when thel pkovides “specific reasons for the weight
placed on a treating source’s medical opiniord.”(quoting Soc. Sec. Rul. 96-2p, 1996
WL 374188, at *5 (Soc. Sec. Adn. July 2, 1996)). The goa to make clear to any
subsequent reviewer thneight given and the reass for that weightld. Substantial

evidence must suppidhe reasons proved by the ALJ.Id.
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B. Dr. Glass, Dr. Kirila, and the State-Agency Record Reviewers

Plaintiff argues that the ALJ improperlyauated the opinions of Dr. Glass and
Dr. Kirila by failing to consider the substaritiacrease in his mental health impairments
since the Spring of 2012. €hecord, he points out, reflits that he experienced an
increased anxiety disorder witborsening symptoms in June 2012. He emphasizes that,
based upon ongoing treatment records after 20@&, both Drs. Glass and Kirila opined
that he does not have the functional capacityaintain substdial gainful activity.
Plaintiff concludes, “The ALJ improperly evelted this evidence and, thus, her findings
are not supported by substantial evidenakae based on errors of law.” (Doc. #7,
PagelD¥ 1172). He additionally points out ththe ALJ incorrectly fand no indications
of visits by Plaintiff to Dr. Glass aftelune 2011 and completely ignored the four
consultations Plaintiff had with DGlass between June and October 2012.

A problem Plaintiff (and the Commission@yerlooks is thatalthough he did see
Dr. Glass four times between June and Bet®012, it appears those treatment records
were not presented to the ALThey were added to tla&ministrative record by the
Appeals Council in May 2015, nearly 2 yeafter the ALJ issued her decisiddeeDoc.
#6,PagelD#s 63-64, 110. If this is correctglLJ did not overlok this evidence,; it
simply was not before her when she madedeeision. In adtion, “evidence submitted
to the Appeals Council after¢hALJ’s decision cannot be considered part of the record
for purposes of substantial evidence revieWwdster v. Halter 279 F.3d 348, 357 (6th

Cir. 2001). The Court may remand the matibethe Social Security Administration for

16



further proceedings in light of such evidendg@. This occurs when the evidence is new
and material, and good causesexfor “not presenting it ithe prior proceeding.’ld.
Because Plaintiff has neithargued nor shown that Dr. &s’s treatment records from
June to October 2012 constitutes new and natevidence, remand for consideration of
this evidence is unwarranted.

Even if the 2012 treatment records were, in fact, bafeé\LJ, she did not err in
weighing Dr. Glass’s opinions. Instead, &kie] applied the correct legal criteria to Dr.
Glass’s opinionseeDoc. 6,Pagell¥s 93-94, and substantial evidence supports her
reasons for discounting Dr. Glass’s opinions. The ALJ detailed the correct legal criteria
applicable to the assessmehtreating medical sources’ apons. She then provided
good reasons, as the Regulatioetuire, for not placing contralig or deferentiaveight on
Dr. Glass'’s opinions.

The ALJ contrasted Dr. Glass’s opinithrat Plaintiff experienced “extreme”
episodes of deteriorat or decompensation wittvidence showing he had experienced
only one episode of altetenental activity, whiclwas associated witicohol abuse.ld.
at 91-92, 94. Further, the ALJ noted tbat Glass’s pessiistic opinion was not
supported by Plaintiff's drug treatmentoeds from the DaytoRain Center See id at
95. Those records show thRiaintiff met with Leroy Goods, M.D. for treatment at the
Dayton PainCenter twice per month beginning2011 and comtuing through
September 2012d. at 967-1014. Dr. Gobs performed a mental status examination at

each visit and, as the ALJ noted, the resultevessentially normal. On each visit with

17



Dr. Gobson, Plaintiff completed a progressas rating his symptoms, including anxiety.
In August 2012—ijust two months before. [Blass’s October 2012 opinions—~Plaintiff
rated his anxiety on a scale of zero (no anxietypur (extreme anxiety). On August 21,
2012, he indiced havingho anxiety at all.ld. at 974. On August 28, 2012, he rated
Plaintiff's anxiety atwo, indicating a moderate level of anxietg. at 969. This tends to
show that his treatment tite Dayton Pain Center wadliag reduce his anxiety level
from what had been, in July 2012, a rating of thieeat 964, 974-76.

As the ALJ noted, in August 2012, thetychologist Dr. Vag Chauhan, Ph.D.,
performed a mental examination of Ptdfiresulting in normal findings (includingo
delusion), and he assigne®AF or 65 (indicating, in geeral, mild symptoms or
limitations). 1d. at 95, 970-71. Thiwas consistent with many of Dr. Chauhan’s
observations. He reported, 'xample, that Platiif's affect was appropriate; his mood
was euthymic; his speech was normalfiydis thought process was intact;
hallucinations, delusions, and fifias were not present; had no suicidal ideations; and
his self-perception indicatl “no impairment.”ld. at 971. Additionally, the evidence
concerning Plaintiff's frequent treatmenttaé Dayton Pain Centénroughout 2012 fails
to support Dr. Glass'gpinion and stands in contrasttiis assertion of a “substantial
increase in his mental health impairments since spritigd.2qQDoc. #11PagelD#

1172). Notably, Plaintifs Statement of Errorsloes not discuss his treatment at the
Dayton Pain Center or ques the ALJ’s finding thestreatment records to be

inconsistent wittbr. Glass’s opinion.
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The ALJ also did not err in finding thatr DGlass’s assessment of Plaintiff's GAF
at 50, within his opinions and treatmentemtwere inconsistent with his opinions
concerning Plaintiff's etxeme limitations. “AGAF score is a ‘subjective rating of an
individual's overall psychologal functioning,” which may asstian ALJ in assessing a
claimant's mental RFC. GAF scores are ot medical data, rad ‘the Commissioner has
declined to endorse the [GAF] score for use in’ Social Security benefits programs. [A]lthough a
GAF score is ‘not essential to the RFC’s accuratyévertheless ‘may be of considerable help
to the ALJ in formulating the RFC."Miiller v. Comm’r of Soc. Se811 F.3d 825, 836 (6th
Cir. 2016)(quoting, in partloward v. Comm’r of Soc. Se235, 241 (6th Cir. 2002)
(other citations omitted)As ALJ Motta noted, a GAF &0 was at the higher end of
assessments indlserious rangeld. at 94. The ALJ alsated to Dr. Glass’s initial
examination, which rated Plaintiff's GAF at 50-64dl. (citing PagelD# 609). A GAF
of 51-60 indicates “moderagymptoms (e.qg., dit affect and cinamstantial speech,
occasional panic attacks) imoderate difficulty in soall, occupational, or school

functioning (e.g., few friendsonflicts with peers or eavorkers.” Diagnostic and

Statistical Manual of Mental Borders, p. 34 (4th Editiofiext Revision 2000). In light

of these circumstances inglparticular case, the Aldld not err by discounting Dr.
Glass’s opinions based on Plaifiifparticular GAF scoresSee Smittv. Comm’r of
Soc. Se¢482 F.3d 873, 877 {6 Cir. 2007) (“even assuming GAF scores are
determinative...,” a GAF of 45-50 “wouldbt preclude [Smith] fnm having the mental
capacity to hold at least sonjubs in the national econgth The same goes for the

ALJ’s decision to assign little ight to Ms. Walk’'s assessmeott Plaintiff's GAF at 45.
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Moreover, Plaintiff ignores the GAF of éssigned by Dr. Chauhah.D., in August
2012, indicating mild symptoms @imitations. SeeDoc. #6,PagelB# 95 (citing
PagelD¥#s 970-71).

Plaintiff also points out it later treatment recordsiégnce he was experiencing
auditory hallucinations. However, the Akorrectly recognized that Dr. Glass’s
indications of hallucinationaere based on Plaintiff's refs rather than clinical
observationsid. at 1043-45, 1050.

Plaintiff further contend#hat the ALJ erred by applyy more rigorous scrutiny
to the treating medical sourcepinions, Drs. Glass and Kla, than she applied to the
opinions of the state agency medical sourgpmions. “A morerigorous scrutiny of
the treating-source opinion than the nontrepind nonexamining apons is precisely
the inverse of the analysisatithe regulations require Gayheart 710 F.3d at 379.
This rule potentially competes some cases, with tlimmissioner’s recognition that
state-agency medical are “highly qualifiphysicians and psychologists who are
experts in the evaluation ofeéhmedical issues in disalyliclaims under the [Social
Security] Act.” Soc. Sec. Rul. 96-6p,9®WL 374180 at *2. In the present case,
rather than reversing the required analyAls] Motta identifiedsubstantial evidence
supporting the state-agency psychologisfshions and reasonabtpncluded that their
opinions were consistentitlv substantial evidenceseeDoc. #6,PagelDis 88-89, 96;
see alsdKepke v. Comm'r of Soc. S&836 F. App'x 625, 633, 2016 WL 124140 (6th

Cir. 2016) (“It cannot be said that the Adid not subject the non-examining sources’
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opinions to scrutiny simplipecause he adopted theirm@pins but discredited the
treating source opinions.”).

Plaintiff contends that the ALJ’s ommeason acceptance constituted the same error
identified inConley v. Comm’r of Soc. Sg8:13cv00165, 2014 WL 1057696 (S.D.
Ohio, March 18, 2014) (Report & Recomnakation). This contention lacks merit
because, unlike i@onley ALJ Motta provided suffi@nt reasons supported by
substantial evidence to credit the state-agency psychisiogisnions. Additionally,
the ALJ did not uncritically a&pt the state-agency psychakig’ opinion. She instead
found that later-submitted evidence warrdrfigther limitationghan those opined by
these medical sourceSeeDoc. #6,PagelBt 96.

In summary, although Plaintiff maintaitisat ALJ Motta should have weighed
the opinionevidence differently, substtial evidence supports her consideration of
those opinionsSee Jones v. Comm’r of Soc. S886 F.3d 469, 477 (6th Cir. 2003).
The substantial evidence stardipresupposes that theraigone of choice within
which the decision maker can go etthwvay, without interference bige courts Blakley
v. Comm’r of Soc. Se®81 F.3d 399, 40@th Cir. 2009). TheALJ's explanation for
why she found Dr. Glass’s oporis merited little weight wawithin the zone of
reasonable choices. She likewm®vided a reasonable explanation, supported by
substantial evidence, for how and why she weighed the opinions of the state-agency

psychologists.
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Accordingly, Plaintif's challenges to the ALJ's veew of the medical source
opinions lack merit.

C. Plaintiff's Credibility and Symptoms

Plaintiff asserts that it was improper tbe ALJ to rely on his lack of mental
health treatment as a reason to discownttedibility. He argues, moreover, that the
ALJ’'s assessment of his credibility is inherenliggical. He finds a conflict between, on
one hand, the ALJ’s finding that given theises symptoms Plaintiff described, “it
would be expected” for him to seek out treatrinsooner; and, on the other hand, the fact
that these very symptoms eapl why he would be reluctatd seek outside help. (Doc.
#7,PagelDt 1176).

“[Aln ALJ’s findings based on the credibiliyf the applicant & to be accorded
great weight and deference, particularlycgl an ALJ is chargewith the duty of
observing a witness’s demeanor and credibility¥alters v. Comm'r of Soc. Set27
F.3d 525, 531 (6tiCir. 1997) (citingVillarreal v. Sec’y of Halth and Human Servs3,18
F.2d 461, 463 ( Cir. 1987);seeCruse v. Comm’r of Soc. Se602 F.3d 532, 542 (6th
Cir. 2007). However, substaritevidence must support &iJ’s credibility assessment.
Cruse,502 F.3d at 542 (citingvalters,127 F.3d at 531).

Generally, “it is a questionable practicectmastise one with a mental impairment
for the exercise of poor judgmiein seeking rehabilitation.Blankenship v. BoweB,74
F.2d 1116, 1124 (6t@ir. 1989). However, in this cashe record reflects gaps in

Plaintiff's mental-health treatment. Amximately one year lapsed between the time
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Plaintiff saw Dr. Glass in June 2011 and Ms.Ik\a July 2011, and kinext visit to each
of them in the Summer of 2012. Given saclide gap in treatment, it was not error for
the ALJ to consider this as onefar in her credibility assessmergee White v. Comm'r
of Soc. Se¢572 F.3d 272, 283-84 (6th Cir. 2009n(this case there is no evidence in
the record explaining White’s failure toedetreatment during this half-year gap. A
‘reasonable mind’ might therefore find thiae lack of treatment during the pre-
November 4, 2002 time franiedicated an alleviation diVhite’s symptoms) (citation
omitted).

Moreover, the gap in mental health treant was only one of several reasons the
ALJ provided partially discrediting Plaintiff. For example, the ALJ noted that contrary
to Plaintiff claim that he did not use opiatasdrug screen irube 2012 was positive for
morphine. See idat 92 (citingPagelD#s 967, 977). The Al also recognized an
inconsistency in Plaintiff' allegation of agoraphobia—+-on’t ever leave my house
whatsoever’— and the fact that he atte AA/NA meetings twice per montlseed. at
115, 117-18. Plaintiff also indicated thet suffered from catalepsy and, at times, he
suffered up to four seizure episodes a maoalthough he could also go months without
an episodeld. at 113-15. In contrast, the ALded to an assessment by neurologist
Sharon Merryman, M.D., finding that he did aive epilepsy, but rather a stress-type
response.See idat 91 (citingPagelD¥ 695). And, the ALJ cited to EEGs that failed to
reveal any epiletiform feature§ee id at 91 (citingPagelD#s478-79, 499-50). The

record, moreover, documentedatimstances of “seizure” egodes, one in August 2010
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and another April 2011, rather than #wnetimes more frequent episodes Plaintiff
described.See idat 91 (citingPagelD¥s 456, 487-88).

Accordingly, for these reasons and gitkat an ALJ’s credibility assessment are
generally due great deferend®alters,127 F.3d at 531, Plaintiff's challenges to the
ALJ’s credibility deternmation lack merit.

IT IS THEREFORE ORDERED THAT :

1. TheALJ's non-disabilitydecision is affirmed,;

2. The Clerk of Court is directed enter Judgment in favor of the
Commissioner and against Plaintiff; and

3 The case is terminateth the Court’s docket.

Date: August 22, 2016 /s/Sharon L. Ovington
SharorL. Ovington
Chief United States Magistrate Judge
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