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UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
DAVID C. MCCARTY, et al., : Case No. 3:15-cv-247
Plaintiffs, : Judge Thomas M. Rose

V.

NATIONAL UNION FIRE INSURANCE
COMPANY OF PITTSBURGH,PA, etal.,

Defendants.

ENTRY AND ORDER GRANTING MOTION FOR JUDGMENT ON THE
PLEADINGS (DOC. 20) OF DEFENDANT ADMINISTRATORSFOR THE
PROFESSIONS OF DELAWARE, INC. AND TERMINATING THISCASE

This case is before the Court on the MotionJudgment on the Pleadings (Doc. 20) of
Defendant Administrators for the ProfessionDeflaware, Inc. (“Administrators”) pursuant to
Fed. R. Civ. P. 12(c). For the reasons discussed below, the GRANTS the Motion for
Judgment on the Pleadings. As the Court'snguldismisses all of the Plaintiffs’ remaining
claims, the Court also directs the ClerkiteRM INATE this action on té Court’s docket.

l. BACKGROUND

Plaintiffs David McCarty and Cynthia Mc@g (the “McCartys”) retained Plaintiff
Miguel Pedraza, Esd.(“Pedraza”) as their attorney inlavsuit brought by Gary R. Gorby &
Associates, LLC (“Gorby”) in the Common Ple@surt for Clark County, Ohio. (Doc. 4, § 10-
11.) In the lawsuit, filed on December 11, 20Garby alleged that the McCartys breached a
contract for the purchase of an insurance age@ary R. Gorby & Assoc., L.L.C. v. McCarty

2011-Ohio-1983, 1 2 (Ct. App. 2nd District). Pedregaresented to the McCartys that he had

!Pedraza was realigned as a Plaintiff in this action pursuant to the Court's November 23, 20a6dE@nder.
(Doc. 11.)
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prepared an Answer and Coumdaim in response to Gorby’s @mplaint, but Pedraza had not

done so. (Doc. 4, 1 16.) As a result, obriary 22, 2010, the Common Pleas Court entered
default judgment against the McCartys andawor of Gorby in the amount of $69,896.00 in
actual damages, $65,000.00 in punitive damages, and $21,363.79 in attorney fees, plus interest
and costs. I¢. at 1 17.)

On January 4, 2011, the McCartys filed a legmlpractice actioragainst Pedraza in
Clark County Common Pleas Court for breach af priofessional responsdilities in the Gorby
lawsuit. (d. at  18.) On January 27, 2015, the Md@Zaobtained a final judgment against
Pedraza in the legal malpractice action in the amount of $275,82%2at { 29.)

On June 11, 2015, the McCartys filed t@®mplaint in thiscase in Clark County
Common Pleas Court. (Doc. 1-1.) The Md@sa named as Defendants Administrators,
National Union Fire Insurance Company oitt$burgh, PA (“National Union), American
International Group (“AlG”), and Pedrazald.j On July 9, 2015, Defendants National Union
and Administrators removed the case to @murt pursuant to 28 U.S.C. § 1332 (diversity
jurisdiction). (Doc. 1.) Orduly 16, 2015, National Union and Admstrators filed a motion to
realign Pedraza, who had been named a Defendauat,Plaintiff. (Doc. 5.) On the same day,
AIG filed a motion to dismiss for failure to stah claim under Fed. R. Civ. P. 12(b)(6). (Doc.
6.) On July 31, 2015, the McCartys filed a matto remand the case to Clark County Common
Pleas Court. (Doc. 8.) (vovember 23, 2015, the Court grasththe motion to realign Pedraza
as a Plaintiff, granted AIG’s motion to dissaej and denied the McCartys’ motion to remand.
(Doc. 11.) Administrators and Manal Union were the only rermang defendants at that point.

The Complaint alleges that on Februar®10, Pedraza continued his legal malpractice

insurance with National Union through #dhistrators, which provided “marketing,



underwriting, billing, colletions and/or data processing servite®r for the benefit of National
Union.” (Doc. 4, 1 4, 6, 8.) Pedraza’s insurance policy had a retreasffigctive date of
February 21, 1992 and expiration date of February 21, 20d1at(f 8.).

The McCartys allege that National Uni@nd Administrators had “both actual and
constructive notice”id. at I 21) of their claims agairBedraza based on the following facts:

¢ Plaintiffs filed the legal malpraice action against Pedraza on January 4,
2011 (d. at 1 18);

e The docket for the legal malpractice action was publicly availadblet
19);

e National Union and Administrators “had access to and was [sic] able to
review the docket of the @&k County Clerk of Courts’id. at I 20); and

e By letter dated December 8, 2011, theQActys’ counsel directly notified
Administrators of theitegal malpractice actiond, at I 23, Ex. D).

The McCartys allege that National Union and Adisiirators have a duty frovide coverage for
the judgment against Pedraza in the legal malmeeiction, but have unlawfully refused to do
so. (d. at Y 26-27.)

On July 16, 2015, National Union filed an gwer (Doc. 7) to t& Complaint; and on
December 21, 2015, National Union filed the Motfon Judgment on the Pleadings (Doc. 12).
National Union argued that it was entitled jtalgment on the pleadings because the legal
malpractice action against Pedraza was not timeggrted to National Union in accordance with
the terms of Pedraza’s insurance policyd. @t 1.) On March 232016, the Court granted
National Union’s Motion for Judgment on the Pleadings because National Union did not have
actual or constructive notice of the malpracticeoac‘merely by virtue of its filing in a publicly
available docket.” (Doc. 19 at 9At this point, Administrators the only remaining defendant.

On March 28, 2016, Administrators filed a Mm for Judgment on the Pleadings. (Doc.

20.) Just as National Union argljéAdministrators argues thatigt entitled to judgment on the



pleadings because the legal malpractice action wasmelly reported under the policy.

. STANDARD OF REVIEW

When considering a Rule 12(c) motion fadgment on the pleadings, all well-pleaded
allegations must be taken as true and taed most favorably toward the non-movant.
Trzebuckowski v. City of Clevelargil9 F.3d 853, 855 (6th Cir. 2003). Although a court must
accept well-pleaded allegations,“iteed not accept as true léganclusions or unwarranted
factual inferences.” Morgan v. Church’'s Fried Chicker829 F.2d 10, 12 (6th Cir. 1987).
Detailed factual allegations anet required, but a party’s “obligan to provide the ‘grounds’ of
his ‘entitle[ment] to relief’ rquires more than labels and ctustons, and a formulaic recitation
of the elements of a cause of action will not dB&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007). Thus, a complaint wilhot withstand a motion to disss if it offers only “naked
assertion[s]” without “furtkr factual enhancementTwombly 550 U.S. at 557.

The Supreme Court further held that the dattllegations in a complaint “must contain
sufficient factual matter, accepted as true, to ‘statlaien to relief that is plausible on its face.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotidigvombly 550 U.S. at 570). “A claim has
facial plausibility when the plaintiff pleads faetl content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alledgd.(citing
Twombly 550 U.S. at 556). In sum, “a civil complaonly survives a motion to dismiss if it
‘contain[s] sufficient factual matteaccepted as true, to state a clannelief that is plausible on

its face.” Courie v. Alcoa Wkel & Forged Prods 577 F.3d 625, 629 (6th Cir. 2009) (alteration

in original) (quotinglgbal, 556 U.S. at 678).



1. ANALYSIS

As did National Union, Administrators contenttigt, under Pedraza’s policy, a claim against
the insured must be reported no later tharystetys after the policy ped ended or before the
end of the extending regorg period, if applicablé. Administrators concedes that the complaint
against Pedraza was filed withihe policy period. Administratorargues that the McCartys’
claim against the policy was not reported in accordance with its provisions and therefore
Administrators cannot be lide. (Doc. 12 at 6.)

In response, the McCartys argue that the damps allegation that Administrators “had
both actual and constructive notice of Plaintiffgliols against Pedraza when Plaintiffs filed the
Legal Malpractice Action” (Doc4, § 21) is sufficient to witand dismissal at the pleading
stage. (Doc. 21 at 3.Yhe McCartys’ therefore concludes-¢hey did in response to National
Union’s motion for judgment on the pleadingso(D 13)—that the Complais allegations state
a claim under the policy (Doc. 21).

The Court previously found that Ohio law is tygplicable law in this case. (Doc. 19 at 6).
Therefore, under Ohio law, the interpretatiorirfurance contracts is a question of laveber
v. Smith 70 Ohio St.3d 548, 553, 639 N.E.2d 1159 (199%)court must enforce the clear and
unambiguous language of a contract accordintpéoplain and ordinary meaning of the words
used. Cincinnati Indemn. Co. v. Martji85 Ohio St.3d 604, 605, 607, 710 N.E.2d 677 (1999).

The pertinent part of the Insuring Agreement states:

DECLARATIONS

* k% %

2POLICY PERIOD | Inception Date: 02/21/2010 Expiion Date: 02/21/2011 12:01
A.M. at the address stated in Item 1 above.

2 It is undisputed that no extended reporting peapplied under Pedraza’s policy. (Doc. 4, Ex. A at 14).



* % %

1. INSURING AGREEMENT
(@) Coverage
(2) Coveragefor Loss

This policy will pay on the behalf of thi;msured
any Loss arising from aClaim first made against
the Insured during the Policy Period or, if
applicable, theExtended Reporting Period and
reported to thénsurer pursuant to the terms of this
policy for anyWrongful Act committed or omitted
by anlnsured, on or after theRetroactive Date,
whenever or wherever sulirongful Act has been
committed by thelnsured in the rendering or
failing to rendel.egal Services for others.

* % %

4, CONDITIONS

* % %

() Notice of Claim and Claim Reporting Procedures

(2) Notice hereunder shall be given writing to the addressee
and at the address identified in Item 7 of the Declarations.
Notice shall include and reference this policy number as
indicated in the Declarationg.mailed, the date of mailing
shall constitute the date that such notice was given and
proof of mailing shall bsufficient proof of notice.

(2) For all coverage under this policy:

0] before coverage Wiapply, notice in writing
of a Claim made against amsured must
be given to thelnsurer as soon as
practicable after notice of sucilaim is
reported to theénsured, but in all events no
later than either:

(A) sixty (60) daysafter the end of the
Policy Period; or



(B) the end of any applicabExtended
Reporting Period.

(Doc. 7-1). The policy’sanguage is clear and unambiguous.otder for there to be coverage
of the claim, written notice mudte provided to Administratorand notice must be provided
during one of the referenced pmds. Notice should be given “ason as practicable,” but “no
later than either” sixty days after the endtbé Policy Period othe end of the Extended
Reporting Period. The sixty dayrnmal following the end of th@€olicy Period was February 21,
2011 to April 22, 2011. Administrate did not receive writtenotice until December 8, 2011.
This written notice was naoimely under Pedraza’s policy.

The Complaint’s allegation that Administratdted both actualrad constructive notice”
of the claim against Pedraza when the McCadiitgd their legal malpractice action is a legal
conclusion that the Court is not obligéal accept on a Rel 12(c) motion. Church’s Fried
Chicken 829 F.2d at 12. This legal conclusiorbassed on the argument—also alleged in the
Complaint and the Plaintiffs’ Response in Oppos (Doc. 13) to National Union’s Motion for
Judgment on the Pleadings (Doc. 12)—that Adstrators had notice dhe legal malpractice
action because the Clark County Rlsrdocket is publicly availabl Thus, the McCartys argue
that Administrators had an obligation to cowmiusly review the dockets of Ohio courts to
determine if there were any claims against Padralhe McCartys do neite to any provision
of Pedraza’s policy that imposes such an obiigaon Administrators. On the contrary, the
policy clearly provides that written notice mustdant to the insurer “aon as practicable” but
not later than the time periods stated in ploéicy. The Court rejestthe McCartys’ argument
that Administrators had actual oonstructive notice of their ¢l malpractice action merely by
virtue of its filing in a publicly available docketSee Harwell v. State Farm Mutual Auto Ins.

Co, 896 S.w.2d 170, 174 (Tex. 1998FFF, Inc. v. California Union Ins. Cp56 Cal.App.4th



963, 977, 66 Cal.Rptr.2d 36, 45 (1st Dist. 1997). aA®sult, Administrats cannot be liable
under Pedraza’s policy and the Compldails to state a claim against iSee U.S. v. A.C. Strip
868 F.2d 181, 187 (6th Cir. 198%tkins v. American Int'l Spec. Lines Ins. C611 F.Supp.2d
752, 762 (S.D. Ohio 2009Hedmond v. Admiral Ins. Ca&2003 WL 21791589, at *4 (Ohio App.

10th Dist. Aug. 5, 2003).

V. CONCLUSION

For the reasons sttt above, the CouBRANTS Administrator’s Motion for Judgment
on the Pleadings (Doc. 20). The claims against Administratoi3l& | SSED. As the Court’s
ruling dismisses all of the Plaintiffs’ remaining claims, this case shdlHs&MINATED on the
Court’s docket.

DONE andORDERED in Dayton, Ohio, this Thursday, May 19, 2016.

s/Thomas M. Rose

THOMAS M. ROSE
UNITED STATES DISTRICT JUDGE



