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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
Cindy Wengerdet al,
Plaintiffs, Cas#o. 3:15-cv-293

V. JudgdhomasM. Rose

Self-Reliance, Inc.,

Defendant.

ENTRY AND ORDER GRANTING PLAINTIFFS® MOTION TO
CONDITIONALLY CERTIFY CO LLECTIVE ACTION AND FOR
COURT-AUTHORIZED NOTICE (Doc. 14).

This matter is before the Court on PldistiMotion to Conditionally Certify Collective
Action and for Court-Authorized Notice. (Doc. 14Plaintiffs have moved the Court for an order
conditionally certifying this lawsuit as a colleaiaction and authorizing the dissemination of the
Notice and Consent to Join formab eligible current and former Self-Reliance Direct Care Staff.

l. Background

On August, 25, 2015, Plaintiffs Cindy Wengeadd Sarah Walker, individually and on
behalf of all others similarlgituated, filed thiscollective action lawstiiunder the Fair Labor
Standards Act, 29 U.S.C. § 201, et seq., the Ohio Minimum Fair Wage Standards Act, Ohio Rev.
Code § 4111.01-10, and the Ohimmpt Payment Act, Ohio Rev. Code § 4113.06(A), (B),
alleging unpaid overtime wages agaiDefendant Self-Reliance. (Datl). Plaintiffs allege that

Self-Reliance failed to pay them and other simylaituated Direct Carstaff overtime pay at a
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rate of not less than one and one half times their regular rate for hours they worked in excess of
forty hours in workweeks.

Self-Reliance is an Ohio Corporation, pmivg in-home family support for children and
adults with challenging behavmrdevelopmental disabilitiesn@ other disabilities. (Doc. #1,
Complaint at  8). Self-Reliaa@mploys hourly-paid Direct Castaff to provide family support
and their primary job duties inale: preparing and serving mgahdministering medications;
cleaning the kitchen and other rooms; makibeds; washing cloteg washing dishes;
mopping/vacuuming floors; dustintgking out trash; caring fqgrersonal hygiene; dressing; and
grooming. (Id. at  11). The job duties Self-Redi@a assigns to Dire@are Staff include both
exempt and nonexempt work in the homes of SelfaRce’s clients. A large percentage, in excess
of twenty percent of weekly hours worked, include general housekeepieg.did. at { 14).
When more than twenty percent of an emp&ydime is spent on “general household work,”
overtime paid at “one and one-half the reguksie of pay for hours in excess of forty in a
workweek” is required. See DOL Fact Sheet #25, p.2.

Wengerd was employed by Self-Reliance as@i@are Staff from October 2009 to March
2015, in Millersburg, Ohio. (Wengerd Decl. at | 34elted as Exhibit C)). As Direct Care Staff,
Wengerd was paid $8.80 an hour, and she is familiar with the primary job duties of Direct Care
Staff and the manner in which they are cemgated. (Id. at  3—4). According to Wengerd,
Self-Reliance Direct Care Staff perform the same non-exempt primary job duties, including
in-home domestic services of meal preparatiod service; administelg medications; cleaning
the kitchen and other rooms; making bedsshitag clothes; washing dishes; mopping or
vacuuming floors; dusting; taking bwash; personal hygiene cadeessing; and grooming. (Id. at
5). These services are detailed in a plan of é@r each Self-Reliancdi@nt, which Direct Care
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staff follow. (Id. at § 6). Thoughout her employment as Dirécare Staff, Wengerd regularly
worked in excess of forty hours in workweeks, thigk not receive overtime gaat a rate not less
than one and one-half times her reguate. (Id. at § 7). Insteaas Self-Reliance admits, she was
paid “straight time.” (Id.); (Doc. #5, Answer {18). Self-Reliance also admits that Plaintiffs are
covered employees for purposes of the FLSA. (Doc. #5, p. 5 1 B&83%ed on her personal
interactions with other Direct Care Staff, Pte&inVengerd is informed that other such employees
performed the same primary job duties as slideatid were denied overtime pay, when they
worked in excess of forty hours in workweeksdavould join this lawsit to recover unpaid
wages. (Wengerd Decl. at § 10).
Sarah Walker was also employed by Selfidqee from December 2014 to March 2015, as
Direct Care staff in Millersbygy, Ohio. (Walker Decl. at  3). She was paid $9.00 an hour and
performed the same primary job duties of in-leodomestic care as Wengerd and other Direct
Care staff and was denied overtime pay whenngltked in excess of forty hours in workweeks.
(Id. at 15-9). Walker is also ave of other Direct Care stafhw have been denied overtime pay
and would join this lawsuit teecover unpaid wages due. (Id. at  5-9).
Plaintiffs seek an order conditionally certifying a collective aactior unpaid overtime
wages under the FLSA, 29 U.S.C. § 216(b), defined as:
All persons who are or have been employed by
Self-Reliance as Direct Care staff in Ohio, or other job titles
performing similar job dutieswho did not receive premium
overtime pay at a rate of not less than one and one-half times their
regular rate of pay when they workexre than forty (40) hoursin a
workweek, at any time from August 25, 2012 through the entry of

final judgment.

29 U.S.C. § 216(b).



Il. Analysis

The FLSA provides:

An action .... may be maintad against any employer ... in
any Federal or State Court ofrapetent jurisdiction by any one or
more employees for and [o]n behalf of himself or themselves and
other employees similarly sitwat. No employee shall become a
party plaintiff to any such adn unless he gives his consent in
writing to become such a party and such consent is filed in the court
in which such action is sought.

29 U.S.C. § 216(b).

The collective action provisions of the FLSA,@%.C. § 216(b), authorize a trial court to
issue court-supervised noticegotential class members. Hoffmann—La Roche, Inc. v. Sperling
493 U.S. 165 (1989), the Court reased that the class actionoprsion of the FLSA conferred
upon trial courts thauthority to manage thegaress of joining additioh@arties. 493 U.S. at 169—
73. District court rulings on céfitations of FLSA class actiongre reviewed for an abuse of
discretion White v. Baptist Memorial Health Care Corp99 F.3d 869, 873 (6th Cir. 2012).

There is a two-tiered process for notice tdFuS$A class: first aonditional certification
stage, followed by a decertificaticstage after the close of disery. Id. In the conditional
certification stage, a plaintiff's bden is to show the étence of other employees who appear to
be similarly-situated in both their job duties ahd employer's treatment of their entitlement to
overtime pay. See, e.d.heissen v. General Electric Cap. Cqrp67 F.3d 1095, 1103 (10th Cir.
2001);Mooney v. Aramco Services Cb4 F.3d 1207, 1214 (5th Cir. 1995). This determination
is distinct from the merits of the named plaintiffs' claifiseissen267 F.3d at 1106-07. In the
conditional certification stage, aéral standard for measuringndliarly-situated employees is

used.Hipp, 252 F.3d at 1208. Accord ddney v. Aramco Services Cb4 F.3d 1207, 1214 (5th

Cir. 1995) (“lenient standard”).



In the instant case, Plaintiffs have broutitgir unpaid wage claims individually and on
behalf of similarly situated employees, seelingditional certification of and notice to members
of a putative collective of Self-Reliance Direct Care staff. The allegations in the Complaint and
Plaintiffs’ declarations agree that Self-Reliafieect Care staff shar@milar primary job duties
and responsibilities and are allegede victims of the same pojicdecision and practice to deny
them overtime pay. This suffices to considaintiffs and the putative collective members
similarly situated for purposed conditional certification.

Plaintiffs profess to be experienced Dirétare staff with personal knowledge of the
primary job duties of such employees and the cosgt@n plan applied to them by Self-Reliance.
The primary job duties of Direct Care staff imd€: preparing and serving meals; administering
medications; cleaning the kitchen and othewms; making beds; washing clothes; washing
dishes; mopping/vacuuming floorsiusting; taking out trash; caring for personal hygiene;
dressing; and grooming. While tfeb duties Self-Reliance assigtesDirect Care staff include
both exempt and non-exempt work in the home3atft Reliance’s clientgnly a small percentage
of these job duties include fellowship and compaship services, while a large percentage—in
excess of twenty percent of weekly hours veokk-include housekeeping duties. When more
than twenty percent of an employee’s time isrgn “general household work” overtime paid at
“one and one-half the regular rate of pay for hanmxcess of forty in avorkweek” is required.
See DOL Fact Sheet #25, p.2. Thus, Plaintifid #he putative collective members are similarly
situated with respect to their primary job idstfor purposes of coitobnal certification.

Plaintiffs and the putative collective membare similarly situated with respect to being
victims of the same decision, policy, and ppsactice that denied them overtime pay.
Specifically, Plaintiffs purport to have been d=hovertime pay when they worked in excess of
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forty hours in workweeks and, instead, were gaigaight time” for overtime hours worked.
Thus, Plaintiffs have met their burden of allegithat they and putative collective members are
similarly situated as victims of a single deoisi policy, or plan that violated the law.

Notice must be “timely, accurate, and informatividdffmann-La Rochet93 U.S. at 172.
Plaintiffs’ proposed Notice and Consent to Join form is accurate and informative. Both the
proposed Notice and Consent to Join form selviputative collective members of the pending
litigation, describes the legal afattual bases of Plaintiffs’ clas, informs collective members of
the right to opt in and that participation in tlavsuit is voluntary, angrovides instructions on
how to opt in.

In order to accurately, effiently, and quickly facilitate # Court-authorized Notice and
Consent to Join form, the Courtders Self-Reliance tproduce to Plaintiffstounsel a list of all
putative collective membersThe list should include eactmployee’s full name, last-known
home address, last known personal email address, employee identification number, and dates of
employment. Self-Reliance is to provide this mfiation to Plaintiffs’ counsel within 14 days of
the Court’s Order gmting this Motion.

Courts have discretion in déing how notice isdisseminated. Plaintiffs counsel is
permitted to send within 20 days of the Ordeanging this Motion, the Court-authorized Notice
and Consent Form via U.S. Mail and electromiail to putative class members. Notice should
also be posted at Self-Reliance facilities. Mmits also request a 6@ay opt-in period for the
putative class. See, e.ddardesty v. Litton’s Mkt. & Rest., IncNo. 3:12-cv-60, 2012 WL
6046697, at *2 (E.D. Tenn. Dec. 5, 2012) (authagza 60-day opt in period). Additionally,
Plaintiffs’ counsel is authorizet send a second, identical cagfythe Notice and Consent Form
to members of the putative class 30 days inéaoibht-in period, reminding &m of the deadline for
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the submission of the Consent Forms.
Plaintiffs’ Motion to Conditionally CertifyCollective Action and For Court-Authorized
Notice iISGRANTED.

DONE andORDERED in Dayton, Ohio, this Monday, February 6, 2017.

s/Thomas M. Rose

THOMAS M. ROSE
UNITED STATES DISTRICT JUDGE



