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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
UNITED STATES OF AMERICA, . Case No. 3:15-cv-294
Plaintiff, . District Judge Thomas M. Rose
Magistrate Judge Sharon L. Ovington
VS.

DENNIS QUEBE et al,

Defendants.

DECISION AND ENTRY

l. INTRODUCTION

Believing that Defendants failed to apmately respond to its interrogatories,
Plaintiff first moved to compel their respassin June 2016. (Doc. #s 22-23). The
parties subsequently agreed to narrowstt@pe of discovery, and the Court denied
Plaintiff's motion without prejudice to renewalDoc. #30). Regte&bly, this temporary
truce between the parties quickly deterioratempe for cooperative discovery dissolved,
and Plaintiff renewed its Mmn to Compel. (Doc. #42).

In January 2017, the Courtnially granted and partiallgenied Plaintiff's Motion
to Compel. (Doc. #59). Doing so, the Cioordered (in part) Defendants to provide
additional responses to Plaintiff's Interregaes 2 and 11. Defendants’ additional
responses to these Interrogatories are ptigsanissue by way of Plaintiff’'s Motion for

Sanctions under Rule 37(b) (Doc. #61)f@elants’ Memorandum in Opposition (Doc.
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#62), Plaintiff's Reply (Doc#64), Defendants’ Sur-Rep{fpoc. #65), and Plaintiff's
Brief in Response (Doc. #66). The Court alsgws the parties’ arguemts in light of the
record as a whole.

This Decision and Entry incorporates bjerence the background and substantive
law surrounding the research tax credit seghfon the previously filed Decision and
Entry. (Doc. #59).

Il. DISCUSSION

Plaintiff contends that sanctions are warranted against Defendants due to their
failure to sufficiently answelnterrogatories 2 and 11 andedto their failure to comply
with the Court’s Order. Plaintiff's requestednctions include either default judgment
against Defendants or an order barringdddants from preséng evidence or
contentions absent from theirsavers to these Interrogatories.

Defendants assert that thiegve, to the best of their ability, answered Plaintiff’s
discovery requests and complied with @aurt’'s Order. Additionally, they argue,
“Plaintiff's requested sanctions areteme and unwarranted.” (Doc. #&Z3g9elD
#1837).

Before addressing sanctions, the Coousst first determia whether Defendants
complied with the Order docketed January 23, 2017. (Doc. #59).

A. Plaintiff's Interrogatory 2

Plaintiff seeks details abbthe foundation of Defendan@ssertion that they are
entitled to the research tax citedThis is seen in Intergatory 2’s request for, among

other information, “a detailed descriptiontbé specific work [the identified employees]



performed ... for which QHI repatl or claimed [research tax] credits ....” (Doc. #61-2,
PagelD#1750).

The Court’s Order examined Defendsrgnswer to Interrogatory 2 and
determined that they did noeed to provide certain inimation (birthdates, Social
Security numbers, etc.) to Plaintiff. Thed@r then required Defendants to “identify
which project each employee vked on and what their jolentailed.” (Doc. #59,
PagelD#1710).

Plaintiff contends that Defendants failedaiequately respond to Interrogatory 2
and failed to comply with the Court’s @er by simply reformatting material they
previously had providedPlaintiff is correct.

Defendants responded to the Court’'s @tmeadding information and providing a
table in their answer to Plaintiffisiterrogatory 2. (Doc. #61-PagelD#s 1750-55).
However, the Defendants’ answer falls far slodiproviding the information the Court’s
Order required and fails to constitute a good-faitort to either conply with the Court’s
Order or respond to Plaintiff's Interrogatd2y Defendants’ table contains employees’
names and job titles, general descriptiohtheir work, and their 2009 and 2010

allocation wagesld. at 1751-55. Representative samples show the following:



Employee Name ' Company 2009 2010

Allocation Alloeation

Wages Wages
Apprentice-- James E. Meyers II directly supported the implementation and testing of electrical systems,
providing feedback on testing results and coordination challenges to Foremen and Project Managers for
analysis and reevaluation.
James E. Meyers [l Chape] - 50%
§5712
CAD Operator-- Zachary Davis drafted alternative conduit and wire routes and layouts for analysis by
Project Managers and Estimators. Mr. Davis aided the evaluation and selection of different route and
equipment alternatives, providing documentation of each alternative’s advantages and disadvantages.

Zachary Davis Chapel - 100%
519,205
* % *
Project Managers-- The Project Managers utilized their construction expertise to develop constructability
analyses and value engineering solutions before and during the construction of designs. Furthermore, the
Project Managers were the on-site representative of the Company during construction addressing
immediate uncertainties encountered during implementation and coordination between electrical and other
trades.
For example, these individuals evaluated design plans in terms of functionality and construction
feasibility while considering the intended project purpose and potential restrictions.
L Robert Shaffer Chapel 30% 30%
$124,274 §109,838
William T. Wood Chapel 100% 100%
$68,282 $68,427
Stanley T. Arnold, Ir. Chapel 30% 30%
581,397 $72,828
Robert A. Galpin Chapel 35% 35%
$95,378 $86,166
leffrey L. Carr Chapel 20% 20%
$69.451 $63,560
Gene O. Speight Chapel 100% 25%
$85.501 $111,236
Steven F. Hurst Chapel 100% -
$65,824

Id. at 1751, 1754.

The bare-bone, generalized informatiorféhelants provided in their answer and
table does not specifically describe thegdle research that was performed by each
identified employee. Instead, Defenddmése, as Plaintiff accurately describes,
“recycled generic title desctipns from the [a]lliantgroup study—descriptions that the
Court has already ruled insufficient.” (Doc. #60hgelD#1724). Defendants’ generic

descriptions, moreover, read more like adventisnts for job openings. The descriptions



alert the reader to work performed—~FR@j Managers, for instance, “utilized their
construction expertise to delop constructability analgs and value engineering
solutions ...."d. at 1754—Dbut shed no light on theesjic work the employee did “for
which QHI reported or claimed [reseattelx] credits under 26 U.S.C. [8] 6411d. at
1750.

Defendants contend that “interrogatoréee an inappropriate vehicle to explain
hundreds of thousands of pages of infaiorg describe weeks and months worth of
work, and dissect complicated designs.” (Doc. #&2)elD#1837). They matain that
they “have complied witthe discovery requests and wille discovery order to the best
of their ability.” 1d. In addition to providing a tabl#ey allege that they have produced
contemporaneous business records that substantiate their interrogatory redploases.
1848. Specifically, “All the project documismproduced (QHI 001-QHI 345417) directly
tie to employee activities.” (Doc. #62-3BagelD#4060). Note well thathis refers to
Defendants’ production of ov840,000 pages of documents.

Defendants advanced this salme of argument in regmse to Plaintiff's Motion
to Compel. It lacked merihen and does so now. Defentiahave repeatedly relied on
their production of ove840,000 pages to Plaintiff in this caseeeDoc. #62PagelD
#1837; Doc. #62-1RagelD#1856; Doc. #62-3&agelD#4060. Perhaps Defendants
have been seduced by the magnitude of their document production. Perhaps they are
attempting to camouflage behind their doent dump a barren evidentiary landscape—
one bereft of pertinent, responsive evidendéhatever their reasorar insisting their

production of over 340,000 pages is suffidi, their document dump does not help them



today anymore than it did yesterdayee Scott Hutchison Enter., Inc. v. Cranberry
Pipeline Corp, 318 F.R.D. 44, 54 (S.D.W. Va. 201@6T he term ‘document dump’ is
often used to refer to th@oduction of voluminous and retty unresponsive documents
without identification of specific pages orrtions of documents which are responsive to
the discovery requests.”) (citation omittedf); Stooksbury v. Rqss28 F. App’'x 547,
550 (6th Cir. 2013) (“near 40,000-page digery submission ... was merely a document
dump of mostly unrespons information ....").

Accordingly, Plaintiff's contentions regarding Defendants’ failure to comply with
the Court’s Order and failure to sufficiendyswer Interrogatory 2 are well taken.

B. Plaintiff's Interrogatory 11

Plaintiff's Interrogatory 11 asks that,rfeach of the twelve sample projects,
Defendants, “identify the business component(s) ... involved in it, state with specificity
what uncertainty concerning the desfginent or improvement of the business
component(s) existed ....” (Doc. #43PagelD#s 1187-88). When granting Plaintiff's
Motion to Compel additionaksponses to Interrogatory 11, the Court mandated,
“Defendants must specificaligentify the business compents and uncertainties for
each of the twelve sample projects.” (Doc. #58gelD#1705).

In response, Defendants lidteach project separatelytiprovided little, if any,
additional information concenmg the business corapents of each project. They
described, for example, the business components involwbd 2009 Middletown

Hospital as follows:



The new or improved business components are the improved
electrical design and new quess of incorporating the
electrical design into the negonstruction of the Middletown
Hospital project as described the contract and scope of
work.

(Doc. #61-2PagelD#s 1175). Remarkably, the nanwd improved business components
are the same for each project—"the improved electrical design and new process of
incorporating the electrical design into the new ... as described in the contract work and
scope”—with changes only to identifig@oject names, goals, and locationks). at
1175-81. Such generalized uniformity faikedsufficiently answemterrogatory 11 and
failed to follow this Court’s order to “spdially identify the busiess components ... for
each of the twelve sample projects.” (Doc. #58gelD#1705).

To their credit, Defendants identifiednse uncertainties for each projects. Again,
for example, for the 2009 Middletovkhospital project, Defendants wrote:

Uncertainties faced by QHI iaccomplishing the business
components include, big [sic] not limited to,

- the final appropriate electrical design of the Project,

- the best methodology for the electrical distribution
system,

- the best methodology facilitate conduction,

- the best methodology to fiéitate the proton accelerator,

- the best methodology to digtute voltage/current from
the generator, and

- the most efficient process rfanstalling the electrical
system.

(Doc. #61-2PagelD#s 1175-76).
Defendants’ use of the phrase “includet isunot limited to ...” points to future

information that they might pride to Plaintiff about addiinal uncertainties inherent in



each project. This hints, s®what oddly, that Defendardase presently uncertain about
all their uncertainties. Wheater this may say about tegength or weakness of their
justifications for asserting the reseatak credit, their open-ended answer to
Interrogatory 11 is insufficigrand fails to comply with # Court’s Order. (Doc. #59,
PagelD#1705) (“Defendants must specificaitientify the busings components and
uncertainties for each of thedlve sample projects.”see JPMorgan Chase Bank, N.A.
v. Neovi, Ing No. 2:06cv00095, 2006 WBB03152, at *5 (S.DOhio Nov. 14, 2006)
(“Parties must respond truthifg, fully and completéy to discovery or explain truthfully,
fully and completely why thegannot respond. Gamesrsaip to evade answering as
required, is not allowed. If a party is unald supply the request information, the
party may not simply refuse to answer, butst state under oath that he is unable to
provide the information and set forth the effche used to obtathe information.”)
(internal citations and quation marks omitted).

Defendants also often speak vaguai generally about uncertainties,
characterizing them, for example, as “fimal appropriate electrical design of the
Project”; “the optimum design and proceduo incorporate mufpie systems in the
building”; “how to incorporate different syems from different manufacturers developed
at different times into a functioning landseap‘the best plan for pathway distribution”;
or “design of an electrical system that@acted for future expaim of the facility.”
(Doc. #61-2PagelD#s 1775-77). When Defendaai® more specific—such as their
reference to a “methodology to implement systo disrupt the emulsification of gel

fuel,” id. at 1781—they fail to connect these umaimties (or, for that matter, their vague



or general uncertainties) to the business comapbtiney sought to @elop or improve to
resolve the uncertaies they facedSee26 U.S.C. § 41(d)(1)(A).

Accordingly, Plaintiff’'s contentions regarding Defendants’ failure to comply with
the Court’s Order and failure to sufficieniyswer Interrogatory 11 are well taken.

C. Federal Rule of Civil Procedure 33(b)

Defendants’ answers to Interrogatoriegn2l 11 remain insufficient because they
contain an additional deleterious featufiehey begin with the caveat of “[u]pon
information and belief ....” (Doc. #61-PagelD#s 1750, 1775). This wishy-washy
phrase adds doubt, if not genuine mysterythe accuracy of the information that
follows. And, this phrase reinforces the ngnded nature of Defendants’ answers, thus
causing Plaintiff prejudice.

Still, Defendants might be attemptingdorrect or minimize any problem with
their answering “[u]pon information and bélie At the end of their Second Amended
Answers, Defendant Dennis Quebe indicéited the responses “were prepared by the
counsel of record based on information provided by [QHIJ."at 1788. He also
certified pursuant to Federal Rule of Civilbeedure 33 that he “reviewed the responses
and the facts are true and correct to the biftis] knowledge, iformation, and belief

..." Id. Defendants’ attorney, Jefferson Read, alesd pursuant to Federal Rule of Civil
Procedure 33 that he “reviewed the respoaseisthe legal conclions and objections
are true and correct to the best of [his] knowledge, information, and beliefd. at

1788.



Plaintiff correctly contends that Defendahts/e failed to verify their responses as
Rule 33(b) requires. Rule 33(b)(1) statesieirogatories must kenswered: (A) by the
party to whom they are directed; or (B) iftlparty is a public or private corporation, a
partnership, an association, or a governmegeahcy, by any offigeor agent, who must
furnish the information availablto the party.” Further, “E&dnterrogatory must, to the
extent it is not objected to, be answered sy and fully in witing under oath. Fed.
R. Civ. P. 33(b)(3). “Th@erson who makes the answersst also sign them, and the
attorney who objects must sign any obij@ts.” Fed. R. Civ. P. 33(b)(53ee
Hollingsworth v. DaleyNo. 2:15-CV-36, 2016 WL 23597, at *1 (E.D. Ky. Mar. 21,
2016) (“Under Rule 33, answeis interrogatories must beerified and must be signed
by the person answering the interrogatoryt,ardy by the party’sttorney.”) (quoting
Villareal v. El Chile, Inc.266 F.R.D. 207, 211 (N.D. 1I2010)) (internal quotation marks
omitted).

The plain language of Ru&8(b) thus requires Defendant Dennis Quebe—hisot
attorney—to answer Plaintiffsterrogatories. Although attoeys, as a practical matter,
very likely assist their clientwhen answering Interrogatorieseln re Asbestos Prods.
Liab. Litig. (No. VI),No. 08- 90234, 2012 WL 5839028.D. Pa. Nov. 16, 2012), Rule
33(b)(3) required Mr. Quebe amswer each interrogatosgparately, fully, and under
oath. Defendants’ attorneyas required to verify anglgn any objections after a
reasonable investigatiorsee Washington v. City of Detrdio. 05-CV-72433, 2007 WL
603379, at *2 (E.D. Mich. Feb. 22, 2007)ifhe signature of the attorney or party

constitutes a certification that to the besth& signer’s knowledge, information, and

10



belief, formed after a reasonaleuiry, the disclosure is ocaplete and correct, as of the
time it is made.” (quoting Fek R. Civ. P. 26(g)(1))see also Watson v. Dillon Coblo.
08-cv-91, 2008 WL 5104783, at *6 (D. Colec. 2, 2008) (and cases cited therein).
Instead of complying with these requirengemir. Quebe verified “only the facts set
forth above” and his attorney verified (inrpdthe legal conclusions.” Defendants’
answers do not provide anysight into how Defendants delineated between facts and
legal conclusions or what portion of Mpuebe’s answer contained facts and what
constituted counsel’s legal conclusions.

Defendants’ failure to aaply with Rule 33 negasethe focus that properly
formulated interrogatory ansve&eand verifications bring to sttovery, thus defeating the
utility of interrogatories.

Seeking information through Int@gatories is an efficient
and cost-effective method ofliscovery and marshaling
evidence for trial. Indeed, the Rules anticipate that it could
lead to the discovergf evidence worthy oadmission at trial.
Rule 33(c) provides that Int@gatory answers may be used at
trial “to the extent permitted byhe rules of evidence.”
Deviating from the course presbed by theRules in any
significant manner or way thefore negates the significant

opportunity to introdce evidence througimterrogatories at
trial.

Saria v. Mass. Mut. Life Ins. C&28 F.R.D. 536, 538 (S.10/. Va. 2005) (emphasis in
original) (quotingVica Coal Co. v. Croshy12 F.R.D. 498, 505 (S.D.W. Va. 2003)).

The ramifications ensuing from MQuebe’s and counsel’s inadequate
verifications are significant. “[l[nterrogatoriegerve not only as a discovery device but as

a means of producing admissldvidence; there is no betestample of an admission of

11



a party opponent, which is admissible becauisenot hearsay, than an answer to an
interrogatory.” Melius v. Nat’l Indian Gaming Comm'i€IV A 98-2210, 2000 WL
1174994, at *1 (D.D.CJuly 21, 2000)) (citations omittedyee Saria228 F.R.D. at 538-
39 (“If interrogatory responses may be usettial, they are nothing short of testimony.
When responses are only signed by an agigrand not by the clig, the attorney has
effectively been made a witness. Likewie failure to providelient verification
undermines the dispositive motion procesdarrRule 56(c) ....").The verifications
attached to Defendants’ answers essentially disclaim that they are factual admissions
because they claim to be,la@ast in part, counsel’'s statents. Plaintiff, moreover, is
correct that its counsel will be unable to depdr. Quebe about portions of the answers
that he did not provide. And, if Mr. Quebannot be deposed about those portions of his
answers, Defendants’ Interrdgey responses and verifications would frustrate the truth-
seeking function of discovegnd prejudice Plaintiff dut® the limited number of
depositions its counsel may conduct.

Accordingly, Plaintiff's challenges to ¢hverifications attached to Defendants’
Interrogatory answers are well taken.

D. Sanctions

Plaintiff contends that sanctionsarvarranted under Rule 37(b) because
Defendants willfully refused toomply with this Court’s Order. (Doc. #61). Plaintiff
asks the Court to “strike the portion of Defants’ answer that relates to the research

credit, resulting in a def#ijudgment against Defendaras this issue; or, in the

12



alternative, enter an order barringf®sdants from introducing any evidence or
contentions that were not includiedtheir interrogatoy responses.’ld. at 1721.

Defendants assert, “It is digjenuous for Plaintiff to && death penalty sanctions
for Defendant’s alleged failure to providdarmation which is nowithin Mr. Quebe’s
personal knowledge ...."” (Doc. #6RagelD#1854). Further, “Plaintiff's requested
sanctions are extreme and unwarranted utigiefacts given Defendants’ good-faith
effort to comply with discous requests, continuous prodion of hundreds of thousands
of documents, and attemptsoffer multiple withesses faaumerous deposition dates.”
Id. at 1837.

“The Federal Rules of Civil Procedwset forth the discovery obligations of
parties and their attorneys, and authorizkefal courts to impossanctions on those who
fail to meet these obligationsl’aukus v. Rio Brands, In292 F.R.D. 485, 500-01 (N.D.
Ohio 2013). A party’s failure to obey a disery order is subje¢b sanction under the
plain language of Fed. R. Civ. P. 37(h)(®ossible sanctions include, at the extreme,
dismissal of the action or default judgmie Fed. R. Civ. P. 37(b)(2)(A)(i)-(vii).

Courts consider 4 factors when determining whether to impose dismissal or
default judgment:

(1) whether the party’s failure gue to willfulness, bad faith,
or fault; (2) whether the adksary was prejudiced by the
dismissed party’s conduct; (3)hether the dismissed party
was warned that failure to coopée could lead to dismissal,

and (4) whether less drastic sanctions were imposed or
considered before dismissal was ordered.

13



United States v. Reye307 F.3d 451, 45@th Cir. 2002) (internal quotation marks
omitted).
The first factor does not favor impositige most severe sanction on Defendants.
Yes, they failed to adequately respond mil#is interrogatories and failed to comply
with the Court’s Order as discussed abovet thie record at present does not reveal that
Defendants have engaged in contumaciomsiagot or were perversely or stubbornly
resistant to the Court’s authoritseeCarpenter v. City of Flint723 F.3d 700, 704-05
(6th Cir. 2013) (“willfulness, bad faith, dault—requires a clear record of delay or
contumacious conduct.”; “Contumacious condutgnseto behavior that is perverse in
resisting authority and stublydy disobedient.”) (internajuotation marks and citations
omitted). Defendants did not cofately fail to respond to Bintiff's discovery requests;
their responses to Interrogatories 2 and 11 and to the Court’s Order were simply
inadequate Cf. Harmon v. CSX Transp., Ind10 F.3d 364, 368 (6th Cir. 1997) (much
more serious conduct resulting in sanction ehdssal). That said, the ongoing lack of
substance in their answers to Interrogatoriaa@ 11, and in their response to the Court’s
Order, warrants sanctions other than default.
The second factor—prejudice—alsodas the imposition of sanctions upon

Defendants but not default judgmeftlaintiff accurately points out:

Defendants appear to be runnimgt the discovery clock. So

far, this tactic has been susséul; over one year of discovery

time has passed and the United States is no closer to

understanding Defendants’ agns to the credit. As

Defendants have repeatedly olvsel, the burden of proof in

this matter is on the United Stéat They appear to believe
that if they can filibuster untthe close of discovery, they can

14



win this case by default. That precisely the behavior that
the Federal Rules are designegtevent. Expert reports are
due shortly, and less than threenths remains in discovery.
Even should Defendants respaiadthis motion by providing
full and complete responsestte interrogatories, the damage
has been done. The United States’ expert has had to prepare a
report analyzing Defendantspotential research claims
without being able toespond specificallyo what they will
ultimately allege. In depositins of Defendants’ employees
taken to date, counsel for the itédl States have had to cast
around for clues as to what Datants might claim they were
researching.

(Doc, #61,PagelD#s 1735-36).

Defendants’ answers to Interrogatory 21dd and their insufficient responses to
the Court’s Order cause undue prejudice torfifhi Defendantsgeneric explanations
of employees’ work activities leave their amsvo Interrogatory. foggy and unclear.
Likewise, Defendants’ repetitivdescriptions of businessmponents along with their
near-complete failure to connect specific dggons of uncertainties with particular
business components leave their answerteriogatory 11 insufficient. Their answer
frustrates the truth-seeking function o$chvery by raising the specter of ever-
expanding, ever-transmogrifying discovery. Timsturn, places Plaintiff in the position
of wondering—as the close of discoveryareand the dispositivaotion deadline and
trial date beckon—what will Defendants sagxt about employees’ work activities along
with the business coponents and uncertainties inherenthia 12 projects at issue. This
prejudices Plaintiff by forcing them fwrepare for a limited number of depositions
without essential information. And, if diseery ends without firldy in the specific

employees’ work activities, business components, and uncertainties Defendants must

15



identify, summary judgment or trial by angbucould well emerge, further prejudicing
Plaintiff and further impeding a just, speedpd inexpensive administration of this case.

Additionally, Plaintiff has been prejumkd by Defendantgroduction of over
340,000 pages. Indeed, Defendants’ prtidads the epitome of a “document dump”
and its attendant ills: misdirectipobfuscation, and delaysee Scott Hutchison Enter.,
Inc.,318 F.R.D. at 54. (“Such a tactic canytelevant evidence and force the receiving
party to expend considerable time and expenses parsing through documents in order to
glean information which may be relevant.’'Defendants’ continuing reliance on its
massive production @focuments strives to take advantage (from their perspective) of
their document dump.

Defendants assert that “all of the @aj documents produced (QHI 001 — QHI
345417) directly tie to employee activities.” (Doc. #62R8gelD#4060). It is possible
that Defendants are correct that altledir documents—well over one-quarter million
pages worth—connect to QHI's employeediates. However, thir documents do not
all tie to employee activities for theelve agreed-upon projedits this case. For
example, Defendants produced QHI 239991-2481i® Plaintiff on October 7, 2016, and
attached it as Exhibit 14 toglr Opposition to Plaintiff'$viotion for Sanctions. Exhibit
14 contains 1,828 pages. d® #s 62-14, 62-15). It includes 862 pages concerning
employees who worked in 2008c&2010, the years at issuetlms case. The other 966
pages contain irrelevant information abeuatployees who worked 2005, 2006, 2007,

2008, 2011, 2012, 3, and 2014.

16



Defendants, moreover, respondedhe Court’s discovery Order by
overburdening the record of this case vathunnecessary and grossly excessive number
of irrelevant documents. They attached 2,@d§es to their Memorandum in Opposition.
As explained above, 966 of those pages have no relevatieepnesent case. Only 4 of
those pages were produced to Plaintiff after the Court’'s OfkgDoc. #62-1PagelD
#1856; Doc. #62-1&agelD#s 3907-10. And, these 4 pages do not contain a detailed
description of the specific work the employg@esformed or the identification of business
components and uncertainties, nor do theradbeuments producday Defendants that
are presently available to the Court.

The third factor—whether the party wasmvead that failure to cooperate could
lead to dismissal and/or default judgmetidivors not imposing the extreme sanction of
default upon Defendants. Defendants haweyabbeen warned #h they face default
judgment. See Tung-Hsiung Wu v. T.W. Wang, 1420 F.3d 641, 643 (6th Cir. 2005);
see also Harmor, 10 F.3d at 367. This Order, hever, serves as notice to Defendants
that failure to complwith the Court’s Order or discewy obligations under the Federal
Rules of Civil Procedure could result irethmposition of additiodaanctions, including
default judgment.

The fourth factor (consideration lafss drastic sanctions) favors imposing a
sanction on Defendants thateésser than default because lesser sanctions have not yet
been considered or imposed against them. Further, alternative sanctions will protect the
integrity of the judicial processSee Freeland v. Amig&03 F.3d 1271, 1280 (6th Cir.

1997) (“[I]n the absence of contumaciownduct, an alternatanction that would

17



protect the integrity of pretrial procedure®sld be utilized rather than dismissal with
prejudice.”).

As an alternative ground for sanctions, “Federal courts possess certain ‘inherent
powers,” not conferred by rule statute, ‘to manage their own affairs so as to achieve the
orderly and expeditious shosition of cases.”Goodyear Tire & Rubber Co. v. Haeger
581 U.S. ,137 S.Ct. 1178186 (2017). The Court’s inherent authority supports the
imposition of sanctions upon Bdants for their failure toomply withthe Court’s
Order. See Chambers v. NASCO,.Irs01 U.S. 32, 50, 111 S.Ct. 2123, 115 L.Ed.2d 27
(1991);see Metz v. Unizan Bank55 F.3d 485, 490-91 (6@ir. 2011) (The Sixth Circuit
reads Chambersbroadly to permit the disct court to resort to its inherent authority to
sanction bad-faith conduct, even if the adwas not expressly considered whether such
conduct could be sanctionedder all potentially applicableiles or statutes|.]™”)
(quotingFirst Bank of Marietta vHartford Underwriters Ins. Co 307 F.3d 501, 514
(6th Cir. 2002)).

Plaintiff has, thus far, been unablediotain all the discoverable information it
requires, and it has been forced to wéste and money in pursuit of the requested
information. Defendants’ failure wamt substantially justified and no other
circumstances make the imposition of sanctiomsist. Consequently, in an effort to
minimize the prejudice and remedy the hauffered by Plaintiff Defendants must pay
Plaintiff's reasonable feed expenses caused by tHaifure to compy with the
Court’'s Order. Plaintiff is directed to fike declaration documenting its reasonable fees

and expenses within 5 dagtthis Order. Defendants may, but are not required to,
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respond to Plaintiff's declaratn within 5 days after it is file Further, Plaintiff may, but
is not required to, depose tgp5 additional withnesseslhe discovery deadline for
Plaintiff alone is extended to June 30, 20Dé&fendants’ discovery deadline remains
May 31, 2017. Due to these schedulingndes, the cut-off date for filing summary
judgment motions is extended to July 31, 2017.

In the Court’s Order, Plaintiff wasrdered to respahto Defendants’
Interrogatories 1-12, 15-23, and 25 but wasmitted to defer its responses until after
Defendants complied with the Order. (Doc. #88¢gelD#1697). Given the Defendants’
failure to adequately respond to Plaintiff's interrogasmnd the impwling discovery
end date, Plaintiff is not required to respdadher to Defendants’ Interrogatories 1-12,
15-23, and 25.

To encourage Defendants’ production a&fehtification of relevant evidence,
Defendants are barred from introducing any neidence after the close of discovery. In
other words, Defendants must produce all evtédhey intend to te on at trial before
June 30, 2017.

As previously ordered, Dendants must respond taaRitiff's Interrogatories 2
and 11 pursuant to Federal Raulef Civil Procedure 26 and 33. Specifically, Defendants
must, for the 12 agreed upon projects, proddetailed description of the specific work
each employee performed for which QHI oiad research tax credits. Additionally,
Defendants must specifically identify all thie business componeratsd uncertainties for
each of the 12 sample projects. Defengamiist provide thesesponses by May 31,

2017.

19



Defendants are hereby put ortine that failure to complwith this Order, other
discovery orders, or any discovery obligatiomsler the Federal Rules of Civil Procedure
could result in the impositioof additional sanctions, inatling, but not limited to, the
entry of default judgment against Defendants.

ll.  CONCLUSION

It bears reiterating: In this contentiocesse, counsel for both parties “should strive
to be cooperative, practical and sensible,strauild turn to the courts (or take positions
that force others to turn to the courts) onlekiraordinary iuations that implicate truly
significant interests."Cable & Computer Techl,75 F.R.D. 646, 652 (citations and
internal quotations marks omittedge also Saria228 F.R.D. at 539The integrity of
the discovery process reststbe faithfulness of partiesnd counsel to the rules—both
the spirit and the letter. [ie discovery provisions of éhFederal Rules are meant to
function without the need for constant judiaintervention and ... those Rules rely on the
honesty and good faith of counseldi@aling with adversaries.”) (quotifpole v.

Textron, Inc.192 F.R.D. 494, 507 (D. Md. 2000))tation and internal quotation marks
omitted).

IT IS THEREFORE ORDERED THAT :

1. Defendants must pay Plaintiffeeasonable feeand expenses
caused by their failuréo comply with the Court’'s January 23,
2017 Order. Plaintiff is dicted to file a declaration
documenting its reasonable feexlaxpenses within 5 days of
this Order. Defendants may, but are not required to, respond to
Plaintiff's declaration withirb days after it is filed;

2. Plaintiff's discovery deadline isxtended to June 30, 2017;
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3. The cut-off date for filing summary judgment motions is
extended to July 31, 2017;

4. Plaintiff may, but is not requad to, depose up to 5 additional
witnesses; and

5. Defendants must respond to BI#F’'s Interrogatories 2 and 11
by May 31, 2017.

Accordingly, Plaintiff's Motion for Sactions under Rule 37(b) (Doc. #61)
iIs GRANTED, in part, and DENIED, in part.

May 16, 2017 s/Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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