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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

BOBBI J. STEELE, : Case No. 3:15-cv-00342
Plaintiff, . Magistrate Judge Sharon L. Ovington
- (by full consent of the parties)
VS. :
NANCY A. BERRYHILL,
Commissioner Of The Social
Security Administration,

Defendant.

DECISION AND ENTRY

l. Introduction

In 2003, Plaintiff Bobbi JSteele suffered musculoskelatguries when she lifted
luggage weighing seventy pounalkile working as an airport security screener. She has
not worked since that time-ler asserted disabilities inclugain in her lower back and
shoulder, fibromyalgia, osteoarthritis, irritalddowel syndrome, urinary incontinence, and
bilateral carpal tunnel syndrome.

Plaintiff presently returns to th{Sourt challenging the Social Security
administration’s most recent denial (its thatenial) of her 2005 applications for Disability
Insurance Benefits and Supplemental Sgclmcome. The particular determination
Plaintiff challenges—issued by AdministraiLaw Judge (ALJ) Amelia G. Lombardo—
concluded that she was not under a “disabilitytiaBned by social seirity law. TR 787-

803. Plaintiff insists that ALJ Lombardo fadl¢éo correctly evaluate the opinions provided
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by her medical sources, and she asserththdreating and examirg medical sources’
opinions establish she is under a benefits-quatifdisability. She alsoontends that ALJ
Lombardo failed to properly evaluate her crddip Plaintiff seeks an order reversing the
ALJ’s decision and awarding benefits to hé&nd, she emphasizes, “After 10 years of
disability litigation, the record adequately edilies Plaintiff's entitlement to benefitsid.
at 66.
Il. Background

ALJ Lombardo observed, “This casestalong procedural history ...Id. at 787.
Indeed it does. The evidence has been dgliin three decisions by ALJs (including two
by ALJ Lombardo) and in two dexons by this Court. Those discussions are incorporated
herein by reference, masbtably the discussions ofghmedical records and opinions
provided by Dr. John Moore,rDLila Gomaa, Dr. Pietro Seribr. Edward Kinkopf, Dr. Eli
Perencevich, andiDGary Hinzman.ld. at 16-22, 515-27, 530-563, 804-838g alsdoc.
#9, PagelD#s 38-56.

The problems discussed by this Courbath its previous decisions concerned the
ALJs’ inadequate reasoning at step two ofrteeguential evaluations. Tr. 556-61, 819-23.
In the present case, Plaintift®ntentions point to ALJ Lombdo’s reasoning at step four
of her sequential evaluation. Before discagsnore about the ALJ’s sequential evaluation,
see infra 8 Ill, more must be known about Riaff and her testimony before ALJ
Lombardo.

As she has throughout her cases, Plaintgeds that she hasdreunder a disability

starting on September 6, 2003. On that daig continuing through ALJ Lombardo’s most
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recent decision, Plaintiff's age placed her ia tdategory of a "younger person” under social
security regulations. She has at leasigh Isichool education, and she can no longer
perform her past relevant work as airport security screener.

The reasons for Plaintiff's inabiitto work either as an gort security screener or in
other jobs were among the topics discusedter most recent testimony (in December
2013) before ALJ Lombardo. This was the second Btaetiff testified before ALJ
Lombardo, and the third time shestified before an ALJ.

Plaintiff testified that ir2003, she worked as a sdatyscreener at the Dayton
International Airport. Shean no longer workecause she has pain all over her body,
especially in her shoulder, back, feet, and haidisat 974. She has difficulty sleeping
because she is a lot of pain. Doctors havetioeed to her that she has severe arthritis.
She has been prescribed Naproxen, Flexirgzadone, Cymbalta, and Lidocaine patches.
The patches and Naproxen do reslly help her pain. She mat, “Nothing really helps the
pain. Nothing really helps me sleepd’ at 976. At one poing physician (Dr. Moore)
placed her on “serious” narcotic medicationgréat her back pain. Plaintiff explained,
“The medicine wasn’t helping my pain, savénted to stop taking the medicine. And the
doctor wouldn’t stop, so | stopped on my ownd’ at 991. Yet, withdrawal symptoms led
her to go the hospitald. Plaintiff also sees ehiropractor for treatment.

Plaintiff reported that she can walk abteh minutes at a time, stand about ten
minutes at a time, sit abotirty minutes at a timeld. at 978. She hasouble using her
arms, hands, or fingers. Referring to herséivulder, she explainetlfhe shoulder limits

me with the reaching and grabbing. And tineparm will go, the whole left arm will go
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numb. And the grabbing is from carpal tunaed just, | drop stuff all the time and can’t
keep repetitive use.td. She can lift a gallon of milkShe is right-handed. She cannot
reach overhead with her leftm due to shoulder paind. at 988.

It hurts Plaintiff's feet whesshe puts them on the floold. at 986. She wears splints
at night on both her feetd. at 989. Her hands are venyffstiShe explained, “It feels like a
rubber band, and thenstretches and it hurts to grab stuftd. at 986. She has carpel
tunnel syndrome in both hands, causing her ¢ dnings she picks up (like a plate). This
occurs throughout ghday, every dayld. at 990.

It takes her about an hour to walke and get going in the morningd. at 986.
Plaintiff's back pain feels li& “burning, stabbing, tightness, stiffness, just paid."at 987.
She set her pain level at ten, on a scale @f weten (no pain to maximum possible pain).
Nothing she does provides relief from her bpakn. She “just keeps going until exhaustion
takes ... over.”ld.

Plaintiff also experiences about seatidents per week from irritable bowel
syndrome.ld. at 989. She has daily urinary intioence. She takes several medications—
Pepto Bismol, Tums, Imodium—for irritable Wwel syndrome. These help sometimes. She
also testified, “Of course, | have severe aeiiux, that's why | can’t hardly talk.’ld. at
979. She takes the “highest” (presumably ‘tstrongest”) medication she can for severe
acid reflux. Id.

As to her activities, she sofimaes cooks for her husbaadd daughter (then, nine
years old). Her husband usually loads andané the dishwasheHer husband or older

daughters help her by doing the sweeping opjping, the laundry, vacuuming. Plaintiff
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does not have hobbies and does not do yard.wiotking a typical day, she tries to do what
she can. She tries to getwpen her daughter does, buestucceeds only sometimes.
After her daughter catches the bus for schoolnBtBsits in a chair, watches TV, or lies in
bed. She tries to walk, but she has troublikiwg in the morning beause of pain in her
feet, back, and hips. She gaeded around 8:30 or 9:00mp., and tosses and turns due to
pain in her feet, hips, lefthoulder, and lower backd. at 984-85. If she is lucky, she will
get one solid hour of sleep per night. Shdseup napping for about fifteen minutes once a
day. Id. at 985.

1. The ALJ’s Decision

Plaintiff's eligibility to receive Disability Insurandgenefit and Supplemental
Security hinged on whether she was under aatiiy” as defined by social security law.
Seed2 U.S.C. 88 4238l)(1)(A)-(d)(2)(A), 1381lasee also Bowen v. City of New Y,atK6
U.S. 467, 470 (1986). To determine ieshias under such a disability, ALJ Lombardo
evaluated the evidence under the Social8ty Administration’s five-step evaluation
procedure. 20 C.F.R. 884.1520(a)(4), 416.920(a)(4)Moving through step one, the ALJ
found at steps two and threathPlaintiff's impairments—including her severe impairments
of “mild lumbar degenerative disc diseasel @steoarthritis; lefttoulder impingement and
residuals of surgery; mild bsitis and degenerative joint dese of the left upper extremity;
mild degenerative disc disease of the bilaterddes; and mild bursitisf the left hip—did

not automatically entitle her to benefits. (Doc. B8gelD#s 790-92). At step 4, ALJ

' The remaining citations to the Regulations wdéintify Disability Insurance Benefits Regulations
with full knowledge of the corresponding (filement Security Income Regulations.



Lombardo found thathe most Plaintiff could do desg her impairments—nher residual
functional capacitysee Howard v. Comm’r of Soc. S&76 F.3d 235, 239 (6th Cir.
2002)—was light worktempered by the following limitations: “occasional stooping,
crouching, kneeling, and crawling; no overheeaching (above shoulder level) with left
non-dominant upper extremitgnd the ability to change pten for one to two minutes
every 30 minutes."AR at 792-93.

Given these abilities and limitans, the ALJ found (step four) that Plaintiff could
not perform her past relevanbrk. And, given these abilitteand limits plus Plaintiff's
younger age, her high-schoolueétion, and her work experies the ALJ determined (step
five) that she could perform a significantnioer of jobs in the regional and national
economies. These doable jobs, accordintyécALJ, included housekeeping cleaner,
folder, and ticket sellerld. at 802. The ALJ's step-five finding dictated that her final
determination that Plaintiff was not undediaability and not elidple for benefits.ld. at 75-
76.

V. Standard of Review

Judicial review of an ALJ’s decisiongreeds along two lines: “whether the ALJ
applied the correct legal standards and whethefindings of the ALJ are supported by
substantial evidence.Blakley v. Comm’r of Soc. Seb81 F.3d 399, 406 (6th Cir. 2008ge
Bowen v. Comm’r of Soc. Se478 F.3d 742, 745-46 (6th C2007). Review for substantial

evidence is not driven by whredr the Court agrees or disagrees with the ALJ’s factual

2“Light work involves lifting no more than 20 pounds at a time with frequent lifting or carrying of
objects weighing up to 10 pounds....” 20 C.F.R. § 404.1567(b).
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findings or by whether the adminiative record contains evidencentrary to those findings.
Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 2008ge Her v. Comm’r of Soc.
Sec, 203 F.3d 388, 389-90 (6th Cir. 1999). &ad, the ALJ's factual findings are upheld if
the substantial-evidence standard is met—that is, “if a ‘reasonable mind might accept the
relevant evidence as adequitesupport a conclusion.’Blakley, 581 F.3d at 407 (quoting
Warner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir0@4). Substantial evidence
consists of “more than a scintilla of egitte but less than a preponderance Rogers 486
F.3d at 241.

The second line of judicial inquiry, resolg whether the ALJ applied the correct legal
criteria, may result in reversal even if the mecoontains substantiavidence supporting the
ALJ’s factual findings.Rabbers v. Comm’r of Soc. Seg82 F.3d 647, 651 (6th Cir. 2009);
see Bowem78 F.3d at 746. “(E)ven if supported siybstantial evidence, ‘a decision of the
Commissioner will not be upheld where the SSA fails to follow its own regulations and where
that error prejudices a claimant on the meritdaprives the claimant of a substantial right.””
Rabbers582 F.3d at 651 (quoting in p&bwen 478 F.3d at 746 and citingfilson v.

Comm’r of Soc. Sec378 F.3d 541, 546-47 (6th Cir. 2004)).
V. Discussion

A. Treating and Examining Medical Sources’ Opinions

Plaintiff contends that the ALJ did noonsider the opinionsf her treating and
examining physicians—Dr. Moore, Dr. Gom&a, Seni, and Dr. Kinkopf—as required by,

or consistent with, the Comassioner’s Rules. (Doc. #PagelD# 59).



Social security regulations require Altdsgive the opinion provided by a treating
physician controlling weight if it is “well-quported by medically acpéble clinical and
laboratory diagnostic techniquasd is not inconsistent withe other substantial evidence
in [the claimant’s] case recatd20 C.F.R. 8§ 404.1527(c)(Xee also Gayheart v. Comm’r
of Soc. Sec710 F.3d 365, 375 (6th Cir. 2013). “Ewvé [a] treating physician’s opinion is
not given controlling weight, #re remains a presumption, albeit a rebuttable one, that the
opinion...is entitled to great deferencedensley v. Astrues73 F.3d 263, 266 (6th Cir.
2009) (internal quotations and citationsittetdl). This rebuttable presumption requires
ALJs to continue weighing treating source opnsiander certain factors: the length of the
treatment relationship, frequency of exantiio@, specialization of the treating source,
supportability of the opinion,ral consistency of the opinion withe record as a whole. 20
C.F.R. 88 404.927(c)(1)-(63re Bowe78 F.3d at 747.

The regulations also require ALJs to pawi‘good reasons” for the weight placed
upon a treating source’s opiniobyg stating “specific reasoriier the weight placed on a
treating source’s medical opinions .. Wilson v. Comm'r of Soc. S&¥8 F.3d 541, 544
(6th Cir. 2004) (quoting Soc. Sec. R. 96-2096 WL 374188 at5 (1996)). The ALJ's
reasons must be “supported by thaewuce in the e record ...."ld. The goals are to
assist the claimant in understanding the disposibf his or her case and to make clear to
any subsequent reviewer the weightegi and the reasons for that weigld.

Beginning with Dr. Moore’s opinion, Pldiff contends that the ALJ “simply does

not understand pain physiciansyid that Dr. Moore based his opinions on two years of



continuous care and Plaintiff‘sonsistent complaints of pain and spasms verified by
physical examination.” (Doc. #@agelD#59).

In February 2006, Dr. Moore reported tiFddintiff has chronic moderately severe
low back pain and weakness/atrophg. at 178. He estimated that the most she could lift
was five to ten pounds. Given this and dtieer exertional limitations Dr. Moore identified,
he essentially indicated that Plafhtiould not work an eight-hour workdayd. at 178-79.
The ALJ declined to place cantling weight on Dr. Moore’®pinion and instead placed
little weight his opinion because “the recomhtains no medical badisr his limitations.”

Id. at 798. As the ALJ noted, the record did sigpport Dr. Moore’s finding that Plaintiff's
lumbar-spine impairments caused her to hewxen moderate functional limitations. Dr.
Moore repeatedly documented mild abnormalii@d negative findings when he examined
Plaintiff. See idat 181, 189, 193, 197-98, 204. Moore also suggested that he had also
not ruled out the possibility of “malingeringd. at 183, even though it appears that he
accepted Plaintiff’'s reports about her level ahpaDr. Moore provided for several reasons
for requesting a test known as “Selective Tissue Conductddcat'183, 206. And, he
noted (in part), “This test also roots out malingeisl” Although this dog not mean that
Plaintiff actually was malingering, Dr. Mooredesire to rule out malingering is not fully
consistent with his decision to accept Piéfis subjective statements. Dr. Moore also
noted in December 2005, “MRI doesn’t shogrsficant pathology, other than some mild
facet arthropathy....ld. at 182. Such findings prowedeasonable support for the ALJ’s
view of the record concerning Dr. Moore’s opinior3. Smith v. Comm’r of Soc. Se482

F.3d 873, 877 (6th Ci2007) (ALJ’s decision within hidiscretion by rejecting treating
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source opinions as inconsistentother evidence in the recordpnes v. Comm’r of Soc.
Sec, 336 F.3d 469, 477 (6th Cir. 2003) (fere was no objective medical evidence
supporting Dr. Kriauciunias’'assessment that Ms. Joneswaited in her ability to
maintain regular attendance ....Tyyra v. Sec’y of HHS896 F.2d 1024, 1030 (6th Cir.
1990) (“Though claimant’s physicians consiskgneported Tyra's subjective complaints of
pain, he had no underlyingumlogical abnormalities, atphy or proportionate loss of
sensory and reflex reactions.”).

In addition, as the ALJ noted, Plaintdfopped seeing Dr. Moore shortly after he
completed his February 2006 assessmentstiggests a somewhat shorter, or curtailed,
treating relationship. (Tr. 17¥83, 790-791). The ALJ canasonably give less weight to
an assessment based on a shorteudailed treatment relationshipee20 C.F.R. 8
404.1527(c)(2)(i) (first factorlor weighing medical opinionare “length of the treatment
relationship and the frequency of examination”).

Plaintiff next contends that the ALJ ingmerly cherry picked parts of Dr. Gomaa’s
opinions and reached unwarranteshclusions, particularly abbber need for breaks during
the workday.

Dr. Gomaa’s opinion provided a written repiortvhich she opied that Plaintiff
would not be able to retuto her former employmenr. Gomaa placed a list of
restrictions on Plaintiff thahcluded no lifting over twetly pounds, no repetitive lifting,
frequent changes in postural activities asded, and no overheadnko (Tr. 409). Dr.
Gomaa also indicated her opinions about RE&mrestrictions by clecking various lines on

a work-capacity-evaluation formd. at 410. Doing so, Dr. Gomaa opined that Plaintiff
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needed fifteen-minute breaksesy two hours during the workday. This need for such
frequent breaks would preclude full-time employme®¢e idat 151-53.

The ALJ declined to place controlling igat on Dr. Gomaa'’s opinions but instead
placed some weight on her opinion that Rifficould lift and carry no more than twenty
pounds. (Tr.406-410,99-800). The ALJ viewed thistiihg limitation as “consistent with
the minimal objective findings @maccount for the claimanttgstory of left shoulder
surgeries.”ld. at 799. The ALJ reasonably viewt objective findings in the record as
minimal. Dr. Gomaa’'s examinat, of Plaintiff showed only tact cranial nerves, no use of
an ambulatory device, negative straight lageganormal joints, normal sensation, normal
motor functioning and normal deep tendon refleXdsat 406-410. While the ALJ
acknowledged that Plaintiff's gait was sland stiff, she had reduced lumbar range of
motion, and some muscle spasm, it was dstumented that her MR&howed only mild
abnormalities and no significant degenerative diselaset 406-410, 799-800. Moreover,
Dr. Gomaa indicated that Plaintiff respoddeell to medications and that she reported
experiencing “good” pain reliefld. at 408, 800. She also experienced an increase in her
daily activities after receivinggeatment from Dr. Gomadd. at 408. This reasonably
suggests Dr. Gomaa’s treatment was effectideat 406-410¢f. Berry v. Comm’r of Soc.
Sec, 289 F. App’x 54, 56 (6tkir. 2008) (“Berry’s abilityto live independently and
perform regular household activities belies tlarm that she is totally disabled.”).
Moreover, Dr. Gomaa thougtitat Plaintiff had not yet reached maximum medical
improvement, an opinion that implies Dr. Gonex@ected Plaintiff to be able to improve

and do more with continued treatment. (Tr. 410, 8083;Eddy v. Comm’r of Soc. S806
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F. App’x 508, 509 (6th Cir. 2012) (ALJasonably gave little wght to medical source
opinion because records show that treatrhed stabilized or improved a claimant’s
condition).

The ALJ declined to credidr. Gomaa’s opinion that Plaintiff needed fifteen-minute
breaks every two hours. The ALJ foundstbpinion speculative and unsupported by
objective medical evidence. Substantial emick supports theseasons. Dr. Gomaa
reported that Plaintiff's lumbaviRI in 2006 “demonstrated nodal [sic] disc pathology or
significant degenerative disc disease”; andlin@bar MRI in 2005 sbwed, “At least mild
facet arthropathy with no signifant central or foraminal en@ochment seen. No serve root
compression.”ld. at 497. In addition, there are unexplained differences between the
restrictions Dr. Gomaa listed in her written report and the more severe restrictions she
identified in the one-page, line-checked work-capacity-evaluation f&ee.id at 409-10.

Dr. Gomaa, moreover, did not explain why thought Plaintiff needed fifteen-minute
breaks every two hoursSee idat 406-410. This omissiomas an appropriate reason to
discount Dr. Gomaa’s opiniofsee Buxton v. HalteP46 F.3d 762, 773 (6th Cir. 2001)
(ALJ “is not bound by conclusy statements of doctorgarticularly where they are
unsupported by detailed objecticriteria and documentation.”)

Plaintiff, turning to Dr. Seni’s opinions, argsithat the reasons are weak and that the
ALJ failed to recognize that Dr. Seni’'s ons were supported an underlying theory
(seropositive arthrosis). (Doc. #%agelD# 61). Yet, even assung in Plaintiff's favor
that Dr. Seni’s opinions were supported by this diagnosis/thsaibgtantial evidence

supports that ALJ’s evaluatiaf Dr. Seni’s opinions. See Her203 F.3d at, 389-90
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(“Even if the evidence codlalso support another cdasion, the decision of the
Administrative Law Judge must stand iétavidence could reasably support the
conclusion reached.”)

The ALJ declined to crediine-time examining physiciddr. Seni’s opinions that
Plaintiff was limited to sedentary work thatolved minimal bending and lifting no more
than twenty-five tahirty pounds.Id. at 799;see id, 958-67. The ALJ aoectly recognized
that Dr. Seni was not a treating physicianwas a one-time examining physician. The
ALJ also correctly applied, iRlaintiff's favor, the specialization factor by recognizing that
Dr. Seni was an orthopedist “wikmowledge of spine conditionsId. at 799. The ALJ
then considered this speciaition but also considered whet Dr. Seni’s opinions were
supported by objective sigasid findings in the recordrlhis constituted a weighing of
factors—specialization versus lack of treatiatationship, lack of objective support, and
lack of consistency—as required by the regulatid®se20 C.F.R. 88 404.1527(c)(2)-(5).
The ALJ also noted that theneas an internal inconsistenbgtween Dr. Seni's assessment
that Plaintiff could perform oglsedentary work but could al&i twenty-five to thirty
pounds. Although this wasraasonable basis for discounting Dr. Seni’s opinion under the
consistency factor, it also revealed Dr. Zemisunderstanding of social security law,
which limits sedentary work to individuals whkan lift “ho more thard0 pounds at a time
....7 20 C.F.R. 8 404.1567(a). Consequeriily, Seni's opinion waseasonably subject to
less weight under the final factor permittedtbg regulations. 20 €E.R. 8 404.1527(c)(6)

(weight attributable to medical opinion mayib8uenced by “themount of understanding
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of our disability programs and their evidentiaeguirements that an acceptable medical
source has ....")

Plaintiff argues that the record tells a fdfetient story than thene ALJ’s told in his
evaluation of Dr. Kinkopf’'s opinions, particularegarding the long-term care Plaintiff has
undergone. (Doc. #®agelD#s 61-62).

The ALJ declined to placeontrolling weight, but insteaplace little weight, on Dr.
Kinkopf's opinions. Dr. Kinkopf completka functional-capacity-evaluation forrid. at
950-56. He reported that Plafhhad been his patient sind®94. He diagnosed her with
low-back and left-shoulder pain, foot pam2009, “reflux and hoarseness in 2003,
lumbago, left-shoulder recurrent dishtion, [and] plantar fasciitisltl. at 950. He noted
that Plaintiff had significantlyeduced range of motion in hiembar and left shoulder; he
checked a line indicating that Plaintiff's pauas severe; he indicatéhat her impairments
lasted or could be expected to last moenttwelve months and her prognosis was fhir.
at 950-52. Plaintiff correctly recognizes tibat Kinkopf's assessment of Plaintiff’'s work
limitations places her in the sedant range of work abilitiesld. at 953.

Substantial evidence supports the ALJ alaation of Dr. Kinkopf's opinions. The
ALJ correctly observed that atihgh Dr. Kinkopf had been triéiag Plaintiff since 1994, he
had not seen Plaintiff “in quite some timdd. at 800. The regulations allowed the ALJ to
discount Dr. Kinkopf’s opinion for this reasoee?20 C.F.R. § 404.1527(c)(2). The ALJ
also correctly recognized that the Dr. Kinkopf was ngpecialist, a proper consideration

under the regulationsSee id at § 404.1527(c)(5).
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More significantly, the ALJ amectly recognized that DKinkopf did not rely on
objective test results or examination findings in support of his opinides.id at 800, 95-
56. And, Dr. Kinkopf provided little by way @xplanation for his opinions. These reasons
constitute a valid basis for not placing gezateight on Dr. Kinkopf's opinionsSee20
C.F.R. 8404.1527(c)(3) (“The more a medicalrse presents relevant evidence to support
an opinion, particularly medal signs and laboratpfindings, the more wght we will give
that opinion. The better an explanation a sopro@ides for an opinion, the more weight
we will give that opinion...."). Further, theLJ reasonably found #t Dr. Kinkopf's own
treatment records do not suppor flanctional limitations he seSee idat 318-376, 599-
605, 642-655. This was another reasd@dasis for discounting his opinionSee Walters
v. Comm’r of Soc. Sed 27 F.3d 525, 530 (6th Cir. 199recognizing that the lack of
support “by detailed, clinical, diagnostic eviderin his reports” constituted “a valid reason
not to credit the opinions of a treating nmeadidoctor.”). Dr. Kinkopf's examination notes
show only some &treased range of motion in the shouldéet, the ALJ incorporated these
problems into Plaintiff's residual functional gty by way of the lifting limitations and a
restriction to no overhead reaching on thHeiteluded. The AL&lso noted that the
assessment form Dr. Kinkopf completed Wwasught by Plaintiff dung a visit where Dr.
Kinkopf documented only subjgee complaints. (Tr. 800,41-57). Without reference to
some concomitant objective findings (basked example, on objective testing or
examination findings), the ALJ was perraitto discount Dr. Kinkopf's opinionSee
Driggs v. AstrueNo. 2:11-cv-00229, 2011 WL 59990386*6 (S.D. Ohio Nov. 29, 2011)

(Kemp, MJ) (“[A]n ALJ may reject the opion of a treating sourcevhere the treating
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physician’s opinion is inconsistent with [treource’s] own medical records.”) (internal
citation omitted) (R&R adopted, 2012 WA04044 (Jan. 24, 2012) (Graham, D.J.)

Accordingly, Plaintiff’'s challenges to ¢hALJ’s evaluation of the medical source
opinions lack merit.

B. Credibility

Plaintiff contends that the ALJ erredher adverse assessment of Plaintiff's
credibility because she voluntarily stoppekirig prescription opiate medications due to
another developing medical condition. Pldfrftirther argues that the ALJ erred by relying
on her daily activities, notabiy re-marrying, living inlependently, ahraising her
children. The Commissioner mé&ms that the record is regé with support for the ALJ’s
credibility finding.

To be clear at the outsetgtie is no doubt in the recotidat Plaintiff experiences
daily pain. As in many social security cagbs, record in this cageosed difficult questions
to the ALJ: What did the evidence reveal about Plaintiff's pain levels? How credible was
Plaintiff when she reported hpain to medical sources and described her pain to the ALJ.
Such guestions can be vexing, all the morbese where Plaintiff has attempted for years to
convince the Social Seaty Administration that her paiis real, serious—often extreme,
and disabling. Because suchxieg questions fall first to the AL rather than this Court,
the ALJ “has a unique opportunity to observe the clatraad judge her subjective
complaints.”Buxton v. Halter246 F.3d 762, 773 (6th Cir. @D). And, because of this, “an
ALJ’s findings based on the cribdity of the applicant are tbe accorded great weight and

deference ...."Walters v. Comm'r of Soc. Set27 F.3d 525, 531 (6th Cir. 1997) (citing
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Villarreal v. Sec'y of Health & Human Serv818 F.2d 461, 46@&th Cir. 1987))seeCruse
v. Comm'r of Soc. Se&02 F.3d 532, 542 (6th Cir. 200Buxton 246 F.3d at 773.
However, an ALJ’s assessmentooédibility must be suppted by substantial evidence.
Cruse,502 F.3d at 542 (citingvalters,127 F.3d at 531).
Congress has mandated that a social gg@pplicant’s subjeitve complaints of

“pain or other symptoms shall not alonedemclusive evidence afisability....” 42 U.S.C.
8§ 423(d)(5)(A). As a result, PHaiff's testimony and reports about her pain levels and other
symptoms, while relevant to determiniwiether she is under a disability, cannot by
themselves establish thelte is under a disabilitySee Buxton v. HalteR46 F.3d 762, 773
(6th Cir. 2001). Credibility assessmeats conducted under a two-part analysis:

First, the ALJ will ask whether éne is an underlying medically

determinable physical [or mental] pairment that culd reasonably be

expected to produce the claimant’s symptoms. 20 C.F.R. § 416.929(a).

Second, if the ALJ finds that such an impairment exists, then he must

evaluate the intensity, persistence, and limiting effects of the symptoms

on the individual's ability talo basic work activitiesd.
Rogers486 F.3d at 24&ee als®0 C.F.R. § 404.1529. Wh evaluating the intensity,
persistence, and limiting effects of a pldifgisymptoms, the ALJansiders the following
factors: daily activities; location, duration, dugency, and intensity dhe pain or other
symptoms; precipitating and aggravating factte;type, dosage, effectiveness, and side
effects of any medication the plaintiff takeshars taken to alleviate symptoms; treatment,
other than medication, the plaintiff receiv@shas received for relief of symptoms; any
measures the plaintiff uses or has uselieve symptoms; and other factors concerning

the plaintiff's functional limitations and resttions due to pain or other symptoms. 20

C.F.R. § 404.1529(c)(3).
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Plaintiff's reading of theALJ’s credibility analysis isnistakenly limited to the
paragraphs the ALJ wrote about Pldirgidaily activities and her supposed opiate
dependence and hospitalipa for withdrawal. SeeDoc. #64 PagelD#s 64-66. Before
discussing Plaintiff's daily divities, the ALJ evaluated PHiff's credibility and found it
unsupported by objective medi evidence and by signedafindings documented by
Plaintiff's treating and examing physicians. The ALJ correcthpserved that Plaintiff has
reported symptoms that are meevere than the pathologyostn in a whole body scan she
underwent on January 5, 2007;MRI of her hip on July 23011; an MRI of her lumbar
spine in April 2004 (“totally unmaarkable); lumbar spe imaging in on Mg 3, 2005 (slight
disc space narrowing at L5-SH) lumbar spine MRI on May 1205 (mild facet arthropathy
with no central or foraminal stenosis andnasve root compromisegind a repeat lumbar
spine MRI on May 22, 20075e€eTR 794 (and evidence cite¢herein). Substantial
evidence also supped the ALJ observation d@h most of the examinations before Plaintiff's
left shoulder surgery were fairly normal anagewher “left shoulder pathology in the record
shows only minimal findings.'ld. The ALJ provide@&n accurate review in support of this
conclusion, discussing her shoulder orthopgéd{®r. Vitols’) records and a normal left-
shoulder MRI onJune 14, 2005ld. The ALJ also relied on records of Plaintiff's treatment
with Dr. Moore documenting that she reportedy back pain and generalized joint pain,
and records documenting an emergency rooihfeispelvic pain on Jauary 3, 2006 (full
range of motion in her extremities with no abnormaliti€3}e id(and evidence cited

therein). The ALJ continued to consider Plaintiff's credibility in this manner, reviewing
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specific evidence and minimal findings. Subst evidence supports the ALJ’s reading of
this evidence and the concloss the ALJ drew from it conaang Plaintiff's credibility.

It is in this context thathe ALJ also considered Plaiffis daily activities. Plaintiff
is therefore incorrect to éwis only on the ALJ’s discussi of her daily activities as a
challenge to the ALJ’s credlhy findings. And, althoughhere is much to factually
disagree with, as Plaintiff correctly does, ie #hL.J’s view of Plaintiff's prescription opiate
withdrawal, the ALJ did not ein considering Plaintiff's dailyactivities, and the transcript
of the ALJ’s hearing does not conflict witler observation that PHiff “provided very
vague testimony about her physical limitations .Id” at 797. The latter finding,
moreover, is entitled to great deference becauseedul review of hetestimony transcript
reveals substantial supporting evidence and Isectine “ALJ is charged with the duty of
observing a witness’s demeanor and credibilitywalters,127 F.3d at 531

Accordingly, Plaintiff's contentions regding the ALJ’s evalu#on of her credibility

lack merit.
IT IS THEREFORE ORDERED THAT
1. TheALJ’s non-disabilitydecision is affirmed; and
2. The case is terminated on the Court’s docket.
]
March 29, 2017 slo/Sharon L. Ovington

SharorL. Ovington
United StatesMlagistrateJudge
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