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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

KRISTA EILEEN MOSER,

Plaintiff,
Case No. 3:15¢v00383
VS.
District Judge Walter H. Rice
NANCY A. BERRYHILL, . Chief Magistratdudge Sharon L. Ovington
Commissioner of the Social
Security Administration,

Defendant.

REPORT AND RECOMMENDATIONS *

l. Introduction

Plaintiff Krista Eileen Moser bringsighcase challenging the Social Security
Administration’s denial of her applicatis for Disability Insurance Benefits and
Supplemental Security Incom&he filed her applications dtovember 3, 2009, asserting
that she had been under a diity starting on August 22005. Her hdéh conditions
include, at a minimum, chronic pelvic paifyrbmyalgia, chronic fatigue, and depression.
(Doc. #5,PagelD#581).

On two previous occasioffs 2011 and 2013), two fierent Administrative Law

Judges denied Plaintiff'palications because theyraduded she wanot under a

! Attached hereto is NOTICE to the parties regsy objections to this Report and Recommendations.
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disability. Id. at 186-200, 219-33. The Sociak8aty Administration Appeals Council
rejected each of these decisions eerdanded for further consideratiold. at 212-14,
248-49. After the second remand, a thirdwaistrative Law Judge, Elizabeth A. Motta,
took up Plaintiff's case. ®hheld a hearing and later detened that Plaintiff was not
under a disability and not eligible for benefitd. at 55-75.

In the present case, Plaintiff challengés) Motta’s non-disability decision. The
case is before the Court upon Plaintifsatement of Errors (Doc. #10), the
Commissioner’'s Memorandum in Opposition (D#t2), Plaintiff's Reply (Doc. #14), the
administrative record (Doc. #5and the record as a whole.

Il. Background

A. Plaintiff and Her Testimony

Plaintiff was thirty-eight years old on thlate her assertedsaibility began (August
22, 2005). This placed in her in the catggaoira “younger individual” for purposes of
resolving her applications for benefitSee20 C.F.R. § 404.1563(c). She has a high
school education, an Asso@alegree, and past work agser supply analyst, office
manager, automobile services manager, and automotive leasingesaksentative.

At the hearing Administrative Law Judiy#otta held in Augst 2014, Plaintiff
testified that she was unable to worlchese she “suffer[§fom depression and
fibromyalgia, chronic myofasal pain, and spinal stenosiad anxiety....” (Doc. #5,

PagelD#101). It is worth pausghhere to distinguish fibroyalgia from myofascial pain



syndrome. Fibromyalgia is “a complenedical condition characterized primarily by
widespread pain in the jointsiuscles, tendons, or nearby didsues that has persisted for
at least 3 months.” Soc. Sec. R.Z®2-2012 WL 30176122 (July 25, 2012).

“Myofascial pain syndrome is a chronic pain disord@r myofascial pain syndrome,
pressure on sensitive points in your mus{iegger points) causes pain in seemingly
unrelated parts of your body. This is called referred gain.”

Returning to Plaintiff's testimony, she edtthat she also has trichotillomania and
attention-deficit/hyperactivity disord@rld. Dr. Ballerine treated Plaintiff psychiatrically
starting in 2010. Before then, she was treédtg Dr. Mahajan. Méication helped her “to
a certain degree.ld. She feels she “has gotten medwatio probably about the best that
| can get them.” Id. at 102. She was psychiatrically hospitalized in 24d0.

Plaintiff lives with her oldest daughtevho was age twenty-one at the time of ALJ
Motta’s hearing. Plaintiff has a driver'sdiose, owns a car, and drives once or twice a
week for short distances to her doctor’s appointments.

Plaintiff's treatment for fiboromyalgia @tuded physical thepy, and medications
such as Neurontin and a musiéaxer and Vicodi and Mobic.Id. She acknowledged

that she abused drugs (cocaine) in 2006 t8imks she smoked piot 2010 bw only one

2 http://www.mayoclinic.org/diseases-conditions/ifasxial-pain-syndrome/basics/definition/con-
20033195

® Trichotillomania is also known as hair-pulling disergdis a mental disorder involving a recurrent
and irresistible urge to pull out hair from the scalebrows, or other areas despite attempts to Sep.
http://lwww.mayoclinic.org/diseases-conditigtrichotillomania/hme/ovc-20268509.
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time. Id. at 103. She abused “dlkt bit” a muscle relaxer, Soma, “[bJut that was years
ago.” Id. at 104.

Plaintiff testified that she has fiboromyagand chronic myofascial pain. She has
some good days and some hiays, noting that she sometintess “really bad weeks.”
Id. A home health aide comes to her hadaéy for three hours because she trips and
falls “quite a bit.” Id. Plaintiff sometimes, on a goaday, works with her home health
aide to do household chores, such as launidryat 105. She explained, “Other times I'm
completely bedridden ..id., and the home health aide takes care of everything, even
helping Plaintiff get a bath or take a showPBtaintiff noted she doesn’t go anywhere on a
regular basis except her appointments. She uses her home computer for 15 minutes at a
time.

During a typical day, Plaintiff testifiethat she lies in bed and watches television
“the majority of the time.”ld. at 106. She “used to be very socia,”at 109, but has lost
touch with a lot of friends. She enjoyed a lijlerdening (once or tae a week for one to
two hours). But she had not been ablgdoden during the yedefore ALJ Motta’s
hearing.Id. at 111-12. Plaintiff also experiencel®tof anxiety, especially when she is
in a lot of pain.ld. at 115.

B. Medical Evidence and Opinions

David Mesker, M.D.

In April 2007, Dr. Mesker completedBasic Medical for the Department of Job



and Family Services in whidie concluded that Plaintiff isnemployable due to chronic
lower abdominal pain/pelvic pain, chronic lowd pain and anxiety/depression. At that
time, Dr. Mesker was arranging for physitdatrapy, pain managent, and psychiatric
counseling.ld. at 1449-50.

In August 2011, Dr. Mesk completed a PhysicianCertification to discharge
Plaintiff's student loans due to disability. ldpined that Plaintiff was disabled due to
fibromyalgia, attention deficit disorder, degsion, anxiety, chronic abdominal pain, and
chronic low back pain. Dr. Mesk noted that Plaintiff “is urdde to stand or sit for even
short periods of time to @oductive in any job.”ld. at 1676. One month later, Dr.
Mesker stated that Plainti¢ould perform sedentary workd. at 1685-86.

In October 2012, Dr. Mesker complétanother Physician’s Certification to
discharge Plaintiff's studetwans due to disability. Heeported that Plaintiff's
impairments would prevent her from engagingviork for a continuous period of not less
than sixty months. He noted that Plaintifin sit, but she requires frequent shifting and
stretching, and she can onlyrsaor walk for short periods of time and would be able to
lift ten to fifteen poundsld. at 1879-80.

In November 2012, Dr. Mesker prescrilswwer chair and a disability placard. In
the latter prescription, he explained, “Patisndisabled due to Bromyalgia and Chronic
low back pain.”ld. at 2440.

Dr. Mesker completed a questionnaid-ebruary 2013 rating the impact



Plaintiff's mental impairment&ould have on her ability tperform work activities. The
scale used in the form was from “moderate“rntmderately severe” to “severe.” The form
defines the phrase “moderately severe™As,impairment which significantly limits
mental capacity to perform basvork related functions.’ld. at 2146. Dr. Mesker
indicated that Plaintiff was limited to“enoderately severe” degree in ten areas—for
example, in her ability to plorm complex tasks, to aclve goals and respond to time
limits, to sustain attention, and to tdée stress in the wio environment.ld. at 2146-48.
Dr. Mesker’s diagnoses consisted of attenteficit disorder, chronic anxiety/depression,
fibromyalgia, chronic abdominal pain, chronic back pain. He noted that he based his
opinions on “subjective findings (there are no objective findings).’at 2148. His
prognosis for Plaintiff's conditions was fdo poor. That same day, Dr. Mesker
completed a physical capacities evaluatiowlich he opined that Plaintiff would be
precluded from sedentary workd. at 2150-51.

Miami Valley Hospital

Plaintiff went to the emergency roamMay 2006, askingto be admitted for
detoxification from her prescription narcoticdd. at 1021. This medical record
continues:

She is on prescription narcotiics chronic pelvic pain for which
there has been no knowhatogy, this despite having 6 laparoscopies of her
pelvic area and she has had a comgigterectomy. She has been seen by
multiple pain specialists and has beethi Cleveland Clic. She said the
Cleveland Clinic changed one of hetidapressants which has caused her to
pull her hair out. She also stateattbhe has had loss of appetite and has

6



gone from a size 12 to a size 4. This was last August to last December that
she lost weight and has maintainedgize 4 since then.... She said that if
she does not get admittedtbat she can get off theslrugs she is going to
kill herself. She is very upset aeglpresses concern over the possibility of
losing her children if she cannot get g under control and she states that
everything is out of control right mobecause of the pain and the pain
medicine....
Id. She was diagnosed with severpréssion and narcotic addictiold. at 1022.
Plaintiff stated that she was not actively suicidal and felt comfortable with trying a
Duragesic patch to relieve her paid. at 1024.
In June 2010, Plaintiff was hospitalizidt suicidal ideation after taking a double
dose of medication, Soma. She was diagnesttdan adjustment disorder with mixed
disturbance of emotion and condumnzodiazepine abuse, and cannabis

abuse/dependence. (PagelD# 1392-1411).

Amita Oza, M.D.

Dr. Oza examined Plaintiff in February 2007 at the request of the state agency.
Plaintiff was age 39 at that time. Dr. &z impressions repodehat Plaintiff had
“chronic pelvic pain which is felt secondaryendometriosis and adhesions. She is on
fentanyl patch, Soma, Flexeril. She seemsat@ver medicated evet this time. She
feels very fatigued and tired while on meation but without it she still has painld. at
982. Dr. Oza concluded, “So work relateetivities would be accordingly affected. | do
not think she has any musculoskeletal problenhd.’at 983. On the date of Dr. Oza’s

report, radiographs dtlaintiff’'s lumbar spine showed six lumbar type vertebral bodies



with otherwise normal resultdd. at 984.

Bhimavarapu K. Reddy, M.D.

In April 2007, Plaintiff consulted with D Reddy who is “Triple Board Certified in
Pain Medicine. Board Cefied in Anesthesia, Critical Care Medicine & Hospice
Palliative Care.”ld. at 1464. It appears that Dr.dRly spoke at length with Plaintiff
about the history of her pain. Plaintiff imfoed Dr. Reddy that shhad bilateral pelvic
pain. Dr. Reddy further reported:

[Plaintiff] states that she has hadstpain for several years beginning
approximately 1992. She has had salvkiaparoscopy surgeries and states
that these did help for a while anathafter the lapaszopy in 1995, she
was able to run a marathom1996. She states thatlate 1997 or 1998 the
pain came on while she was runningske thought that this was more of
endometriosis. In 2002, she statest she had constant pain and begged for
hysterectomy, but this was not successful in treating the pain that actually
the pain has been gbnuous since then. Shetds that she has had some
relief from the pain witlphysical therapy and trigger point injection. She
states that she was in a verballgl@motionally abusive marriage and that
the pain came right back most likely dige... stressors. $fstates that the
frequency gets worse with flare upseathigh periods of emotional stress,
and with physical activity such as waig, sitting, standhg for long periods
of time, or carrying heavy items.... &describes the pain as a dull ache,
cramping, pinching, and is sharpmlglineated. She does also include
burning as part of the character o gpain. She also states that she has
heaviness and weakness at the top ofdierand that her legs also feel like
... they will give out by te time she as climbed to the top of the stairs. She
states that the pain is relieved bsst, lying down, heang pad, physical
therapy, and that it is also reli@/by Soma which are the only muscle
relaxers that do work and she takiesse at night to help her sleep....

Id. at 1463.

Dr. Reddy recommended to Dr. Mesker tRkintiff's treatment consist of trigger-



point injections, physical therapy, and possii#eve block if the trigger-point injections
are not beneficialld. at 1464. She also recommendeat Plaintiff “continue with
counseling to help her with hpast history of an abusive miage and to help her deal
with the pain issues.....1d. Dr. Reddy found Plaintiff was a “reliable historiarid.

In May 2007, Dr. Reddy copleted a form for the Gt Bureau of Vocational
Rehabilitation. She concluded that Pldirtould not work fulltime, could only work
part time, and yet could parti@fe in a training programld. at 1460.

Matthew Hodges, D.O.

Plaintiff consultedwvith Dr. Hodges in April 2009 He is Board Certified in
Physical Medicine and Rehabilitation PdManagement. During examination, Dr.
Hodges discovered that Plaintiff “does haveater than 12-13 teadpoints of 18 positive
for diagnostic criteria for fiboromyalgia.td. at 1150. Dr. Hodges diagnosed Plaintiff
with “[m]ultiple body aches and pain, likelybliomyalgia,” low baclpain, and myofascial
pain. Id. He recommended a graduated pregite cardiovascular program because
“[t]his has been one of the fetlings in literature that hdseen demonstrated to improve
fiboromyalgia.” Id. He also recommended that Ptdfrfollow up “with Dr. Mahajan for
control of some of her anxiety related issaeshis seems to be rather pertinent for her
today.” Id. at 1151.

Townsend Smith, M.D.

Pain specialist Dr. Smith examined Ptdfnn March 2010 andound diffuse pain



over her cervical, thoracic, and lumbar spikr most significant pailocalized over her
sacroiliac joint region. Dr. Sith also found 5/5 muscle strgth of the lower extremities.
He noted that Plaintiff could dmmlate across the office flooHe diagnosed Plaintiff with
fiboromyalgia, degenerative dislisease, myofascial pagyndrome, and sacroilliitidd. at
1257-58.

Mujeeb Ranginwala, M.D.

Dr. Ranginwala, a rheumatologist, sawiRliff of three occasions in December
2010 and January 2011 for evaluation of gdimd pains in differenareas including the
neck, back, arms, and legisl. at 1649-53. Dr. Ranginwataported, “At this point in
time, based on current clinical examinatiohfgf condition is quite consistent with the
diagnosis of myofascial pain. | do natdiany evidence of underlying connective tissue
disorder or inflammatory arthritis.td. at 1654. Plaintiff's musculoskeletal examination
failed to reveal any active synovitis of the jisin Plaintiff had a “few tender points” in the
paraspinal muscle of her neakd back, but diagnostic wetp was negative for either a
connective tissue disorder imflammatory arthritis.ld. at 1654.

Mervet K. Saleh, M.D.

Plaintiff saw Dr. Saleh in January 201He is a pain-managnent specialistld. at
1837-43. On examination, Dr. Saleh found Plaintiff had ten trigger pdohtat 1840.
Straight-leg-raising tests were positive for loweack and leg pain bilaterally. Seated

straight-leg raising tests were likewise po&tfer lower back and leg pain bilaterallid.
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at 1841. “Special testing of the bilatel@ver extremities revealpiriformis syndrome
tests are all positive bilaterally... d. at 1841-42. Dr. Saleh diagnosed Plaintiff with
myofascial pain syndrome, cervical and lumkzaticulopathy, degenerative disc disease
of the lumbar spine, and lumbatervertebral disc displacementd. at 1842.

In February 2011, Plaintiff underwent BRI of her cervical spine, which was
negative.ld. at 1836. X-rays of the lumbosacrairspin July 2011 weralso negative.
Id. at 1835.

Dr. Saleh completed a Basic Medical Fomirebruary 2012 imvhich he identified
Plaintiff's medical conditions a#bromyalgia/myofascial paisyndrome, neck pull, spinal
stenosis, radiculopathy. Id. at 1874. Baleh also opined that Plaintiff would have
moderate functional limitations in her ability tast, sit, lift, carrypush, pull, reach, and
perform repetitive movementsd. at 1875. Dr. Saleh based his opinion on physical
examinations in which Plaintiff demonstrateéelcreased range of motion of the cervical
and lumbar spines making bending, paghpulling and reaching p#ul. Dr. Saleh
opined that Plaintiff was unemployable for twelve months or mlate He also explained
that Plaintiff “suffers from chronic myofasciphin, pelvic pain, alonic low back pain,
[with] radiculopathy and chronic neck painld. at 1876.

Lynn Robbins, M.D.

Neurosurgeon Dr. Robbins examined Riéfim April 2014. He reported that

Plaintiff was age forty-six and had experienbagk pan and some pain in her lower legs
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for a few years. She told Dr. Robbins tehée had obtained some benefit from current
pain-management treatment and past physical therapy “but it kersise ‘can’t round
the corner and start getting better ...18. at 2325 (quoting Platiff, in part). Dr.
Robbins recommended, after observing Riffim gait is “generally good” and after
reviewing an MRI with her, that shemtinue with nonsurgical managemeid.

Ellen Ballerene, M.D.

Plaintiff also received mental healtkedatment from psychiatrist Dr. Ballarene at
Samaritan Behavioral Health from JW2@10 thorough at least June 2014. at 1614-
45,1659-74, 1916-2014, 22@2-, 2258-2302, 2360-2404. Dr. Ballerene diagnosed
Plaintiff with depressive and generalized anxiety disorders. Dr. Ballerene’s treatment
notes show that Plaintiff was seen for noagion management with memory complaints,
distractibility, and a depressed mood. Meistatus examinations were generally
unremarkable and stabléd.

In February 2013, Dr. Ballerene comptetesupplemental questionnaire that asked
her to rate the impact Plaintiff's mentalpairments would have on her ability to perform
work. The scale used the form was from “moderate” to “moderately severe” to
“severe.” The form defines the phrase “m@dely severe” as, “An impairment which
significantly limits mental cagcity to perform basic work related functiondd. at 1911.
Dr. Ballerine opined that Plaiiff was limited to a moderatelsevere degree in her ability

to understand and follow instrti@ns; work in contact with bers; perform varied tasks;
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achieve goals; respond to time limits; sustitention; be prompt; perform activities
within a schedule; and maain regular attendancéd. at 1911-14. Dr. Ballerene
believed that Plaintiff was severely limitedher ability to perform complex tasks, to
tolerate stress in a work environment, éamfclomplete a normal work day and work
week without interruption from psychologicabyd/or physically based symptoms and
perform at a consistent pace without [anfeasonable numberditengths of rest
periods.” Id. at 1913.

Dr. Ballerene diagnosed Plaintiff withégeralized anxiety, depression exacerbated
by chronic pain & physicalmnitations, Trichotillomania.”ld. She noted that Plaintiff
experience crying spells andfdiulty maintaining relationshipsShe described Plaintiff's
prognosis as fair to poor. She furtheratht‘'some improvement but requires ongoing
treatment, has periods of decompensation fies harder to function or maintain
routines.” Id. Plaintiff also had trouble with sctiles and complex tasks, according to
Dr. Ballerene. The duration of these probsanas since 2005 and her limitations can be
expected to last for 12 montin longer. Lastly, Dr. Ballerene reported that Plaintiff's
psychiatric symptoms “wax and wane, but tmepisodes of decompensation, it is not
believed she can maintain full time employment” at 1914.

ll. “Disability” Defined and the ALJ’s Decision

To be eligible foilSupplement Security Income Drsability Insurance Benefits a

claimant must be under a “disility” within the definition ofthe Social Security ActSee
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42 U.S.C. 88 423(a), (d), 1382c(a). Narroueds statutory meaning, a “disability”
includes only physical or mental impairmetitat are both “medically determinable” and
severe enough to prevenethpplicant from (1) performing his or her past job and (2)
engaging in “substantial gainful activity” thigtavailable in the regional or national
economies.See Bowen v. City of New Ypdk6 U.S. 467, 469-70 (1986).

To determine whether Plaintiff wasder a benefits-qualifying disability, ALJ
Motta applied the Social Security Administration’s five-step sequential evaluation
procedure.See20 C.F.R. § 404.1520(a)(4). ALJ Moftaund (step two) that Plaintiff has
the severe impairments of “lumbar degeneradige disease, myofascial pain disorder of
unclear etiology but involving narcotic al®isiisuse, and depressive disorder, and an
anxiety disorder.” (Doc. #RagelD #%7). ALJ Motta did not specifically address
whether Plaintiff had a severe impairment of fiboromyald@ae id at 60-61.

The ALJ concluded (step three) thaiRtiff's impairments or combination of
impairments did not meet or equal the créeof a Listing-level impairment, including
Listing 8 1.00et seq(musculoskeletal), § 12.04ffective disorders), and § 12.06
(anxiety-related disorders). (Doc. ##agelD #%1-64). Doing so, the ALJ did not
discuss fibromyalgia.

ALJ Motta next considered (step four) IRkHI’s residual functional capacity or the
most she can do despite her litidas. 20 C.F.R. § 404.1545(&ge Howard v.

Commissioner of Social Se276 F.3d 235, 239 (6th Cir. 2002). She concluded:
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[Plaintiff] has the residual functional capacity to perform a reduced
range of light work as defined in ZIFR 404.1567(b) and 416.967(b), that

is, lifting up to 20 pounds occasidlysand 10 pounds frequently; postural

requirements of work, such as ching stairs and ramps, balancing,

stooping, kneeling, crouching and cteng are limited to occasionally; the

individual cannot climb ladders, ropes,scaffolds; shdd not be exposed

to hazards, such as moving ondarous machinery or working at

unprotected heights; only simple, repetitive tasks; low stress warkyo

strict production quotas or fast paeed only routine work with few

changes in the work setting; and more than occasional contact

with co-workers, supervisors, and the public.

Id. at 64. In support of this assessment, Maita found, in part, “[Plaintiff] claims to
have fibromyalgia, but there is no recor&cdmenting a positive teed point examination
with specific numbers and sites, which is of¢he initial requirements to establish that
diagnosis....”Id. at 67. ALJ Motta also found th&taintiff could not perform her past
relevant work.Id at 73.

ALJ Motta found (step five) that a sigr@éint number of jobs exist in the regional
economy that Plaintiff coulderform, for example, mail etk, office helper, photocopy
machine operator, and tube operator. Téulsto ALJ Motta’s ultimate conclusion that
Plaintiff was not under a benefits-qualifying disabilitg. at 73-75.

IV. Judicial Review

Judicial review of an ALJ’s decisigaroceeds along two lines: “whether the ALJ
applied the correct legal standards and ivethe findings of the ALJ are supported by
substantial evidence.Blakley v. Comm’r of Soc. Seb81 F.3d 399, 406 (6th Cir.

2009);see Bowen v. Comm’r of Soc. $d@8 F.3d 742, 745-46 (6th Cir. 2007).

15



Review for substantial evidence is wotven by whether the Court agrees or
disagrees with the ALJ’s factual findings or\wiether the administrative record contains
evidence contrary to those findinggentry v. Comm’r of Soc. Se€41 F.3d 708, 722
(6th Cir. 2014)Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007).

Instead, the ALJ’s factual findings are uphelthi# substantial-evidence standard is met—
that is, “if a ‘reasonable mind might accept thlevant evidence as adequate to support a
conclusion.” Blakley, 581 F.3d at 407 (quoting/arner v. Comm’r of Soc. Se875 F.3d
387, 390 (6th Cir. 2004)). Substantial eande consists of “more than a scintilla of
evidence but leshan a preponderance ....Rogers 486 F.3d at 241see Gentry741

F.3d at 722.

The second line of judicial inquiry-eviewing for correctness the ALJ’s legal
criteria—may result in reversal even whbe record contains substantial evidence
supporting the ALJ’s factual findingsRabbers v. Comm’r of Soc. Ses82 F.3d
647, 651 (6th Cir. 20095ee Bower78 F.3d at 746. “[E]veif supportedy substantial
evidence, ‘a decision of the Commissiondt mot be upheld where the SSA fails to
follow its own regulations and where that enpoejudices a claimant on the merits or
deprives the claimant of a substantial rightRabbers 582 F.3d at 651 (quoting in part
Bowen 478 F.3d at 746, and citifilson v. Comm’r of Soc. Se878 F.3d 541,

546-47 (6th Cir. 2004)).
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V. Discussion

A. The Parties’ Contentions

Plaintiff argues that ALJ Motta failed amlequately consider the history of her
medical treatment for fibromyalgia symptonBecause of this, Plaintiff contends that
substantial evidence fails tagport (1) the ALJ’'s omission dbromyalgia as one of her
severe impairments, (2) the ALJ’'s assessméher residual functional capacity; and (3)

the ALJ’s finding that she was not entirely credible. In addition, Plaintiff contends that

the ALJ erred by failing to provide “good reasons” for not assigning controlling weight, or

even significant weight, to the opinions addting physicians, Dr. Mesker, Dr. Saleh, Dr.
Reddy, Dr. Ballerene, and Mahajan.

The Commissioner argues that the Altdperly excluded fiboromyalgia from
Plaintiff's severe impairments because shenocashow that fiboromyalgia was diagnosed
by any acceptable prog2 The Commissioner further argtlest the ALJ properly placed
little weight on Dr. Mesker'spinions and properly evaltgl the opinios provided by
Drs. Saleh, Reddy, Ballererend Mahajan. And, the @unissioner asserts that the ALJ
reasonably evaluateddtiff's credibility.

B. Analysis

Fibromyalgia is “a complex mediceondition characterized primarily by
widespread pain in the jointsiuscles, tendons, or nearby sdsues that has persisted for

at least 3 months.” Soc. Sec. R. 12-2p12 WL 3017612, *2It “causes severe
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musculoskeletal pain which is accompangdstiffness and fatigue due to sleep
disturbances.”Preston v. Sec'’y of kdth and Human Service854 F.2d 815, 817 (6th
Cir. 1988);see also Rogerg86 F.3d at 243, n.3 (and casited therein). “[U]nlike
medical conditions that can be confirntdobjective testing, fibromyalgia patients
present no objectively alarming signs. Ratfiitmomyalgia patients manifest normal
muscle strength and neurological reactiand have a full range of motionRogers 486
F.3d at 244.

The Social Security Admistration recognizes that fiboromyalgia, “when it is
established by appropriate medical evidenised’ medically determinable impairment and
“can be the basis for a findirgg disability. Soc. Sec. R.2-2p, 2012 WL3017612, *2;
see Minor v. Comm’r of Soc. Se613 F. App’x. 417, 43{6th Cir. 2013) (“We have
repeatedly recognizetiat fibromyalgia can be a seeeand disabling impairment.”).

In the present case, ALJ Motta foundsegtp four of her sequential evaluation:

[Plaintiff] claims to have fibromyalgia, but there is no record

documenting a positive tender point exaation with specific numbers and
sites, which is one of the initial reqements to establish that diagnosis....

(Doc. #5,PagelD#67). This is flawed in sevenalys. First, the ALJ improperly reads
“Initial requirements ..."” into theliagnostic criteria for fibromyalgia that are not present.
Ruling 12-2p recognizes that the diagnostiteda for fiboromyalgia requires at least 11
positive tender points out of I physical examinatior2012 WL 3017612*3. Ruling

12-2p also lists the 18 tender-point sited aotes that tender points must be found
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bilaterally and above and below the waikt. But, there is no manttay language in this
Ruling that requires medical sources to gyeghich of the 18 sites were tender upon
physical examinationSee id; cf. Rogers486 F.3d at 244 (“The process of diagnosing
fibromyalgia includes (1) the testing of a ssrof focal points for tenderness and (2) the
ruling out of other possible conditions througfhjective medical and clinical trials.”).
Thus, to the extent the ALJ required neadiirecords documentirthe “specific number
and sites ...” of Plaintiff's tender points,@ecision incorrectly reads requirements into
Ruling 12-2p, 2012 WL 30176122-*3, that are not there.

Second, the ALJ’s finding overlookedignored that in April 2009, Dr. Hodges
performed a physical examinatiof Plaintiff and found, “[s]he does have greater than 12-
13 tender points of 18 positive for draagtic criteria for fibromyalgia.d. at 1150.
Because Dr. Hodges reached the medical ceimitthat the tender points revealed by his
examination met the diagnostidteria for fibromyalgiait was error for the ALJ to
conclude otherwise by substitog her own lay opinion in place of Dr. Hodge’s medical
conclusion. See Simpson v. Comm'r of Soc..S&#4 F. App’x 181, 194 (6th Cir. 2009)
“[A]ln ALJ ‘may not substitute tg [or her] own medical judgment for that of the treating
physician where the opinion of the tregtiphysician is supported by the medical
evidence.” (citing, in partRohan v. Chate98 F.3d 966, 970 {f@ Cir. 1996) (“ALJs
must not succumb to the temptation to plimgtor and make #ir own independent

medical findings”)).
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Third, the ALJ did not consider the otlaiteria for diagnosing fibromyalgia set
forth in Ruling 12-2p, which does not requgvidence of tendg@oints. The Ruling
provides:

Based on these criteria, we yrfand that a person has an MDI
[medically determinable impairment] &M [fibromyalgia] if he or she has
all three of the following criteria:
1. A history of widespread pain;
2. Repeated manifestationssat or more FM symptoms, signs,
or co-occurring conditions, especially manifestations of
fatigue, cognitive or memory pblems (“fibro fog”), waking
unrefreshed, depression, anxidtgorder, or irritable bowel
syndrome; and
3. Evidence that other disorders that could cause these repeated
manifestations of symptoms, sgror co-occurring conditions
were excluded.
2012 WL 3104869, *3 (interhaitations omitted). Thus, even assuming that the record
lacks evidence showing Plaiifi has the requisite numbesf positive tender points to
establish fiboromyalgia, the ALJ erred by noonsidering whether Plaintiff met this
alternative method provided in Ruling 12-2pl.

Plaintiff contends that the ALJ erred hyt finding, at step two of her sequential
evaluation, that her severe impairmentsudeld fioromyalgia. The Commissioner argues
that the ALJ properly determindtat the record fails to suppg more than a diagnosis of

fiboromyalgia and does not show that she lsamedically determinable impairment of

fibromyalgia as required by Ruling 12-2p.
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The Commissioner’'s arguments are not pass/e because the ALJ erred by not
applying both alternative maits in Ruling 12-2p to deteine whether Plaintiff met the
criteria for fiboromyalgia. This problem witheéhALJ's decision at step four means that it
was not harmless error for ¢hALJ to omit considering wdther Plaintiff's severe
impairments included fibromyalgia. That sucbnsideration was warranted is at least
suggested by the previous two ALJ’s conclusithrad Plaintiff had the severe impairments
of fiboromyalgia. SeeDoc 5, PagelD #189, 222. Indeed, the more recent of those
decisions found that Plaintiff's fiboromyalgia and myofascial syndrome constitute severe
impairments.ld. at 222.

Plaintiff, moreover, correctly points out that the record lacks substantial evidence
supporting the ALJ's step-two determinatitimat the etiology of her myofascial pain
disorder was unclear but involyénarcotic abuse/misuse.ld. at 57. Altlough there is
evidence in the record that Ritff has engaged in narcotic abuse or misuse, there is no
evidence of causation between this health gmobhnd her myofascial pain disorder. The
reference to “narcotic abuse/misuse” seanore like a way of belittling or minimizing
the significance of Plaintiff's myofascial ipadisorder for the pyose of supporting the
ALJ’'s non-disability conclusionrather than an impartisdnd thorough review of the
evidence. The ALJ, nmeover, cited Exhibit 100F as anaemple of what she viewed as a
lack of clinical observations consistenith functional impairments. Exhibit 100F

documents Plaintiff's visitdo Dr. Mesker in January024 and September 2013 for
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urinary tract infectionssee id at 2307 (“Plaintiff presentwith UTI ...."), 2311, 2013; in
May 2013 for a bruised ankle. at 2317; and visits for other relatively minor problems.
Consequently, it makes logical makes sensettizste records would not identify clinical
observations consistent with a significlumctional impairment, as the ALJ believed.

In addition, once théLJ found a lack othe required numbeof positive tender
points, she did not address whether or nonifamet the remainindibromyalgia criteria
in Soc. Sec. R. 12-2p. This left the AL&drto repeatedly rely ahe lack of objective
evidence when weighing theetiting sources’ medical opinien This constituted error
because the record contaisong evidence, while contya evidence isweak, that
Plaintiff's fiboromyalgia satisfy the positivigigger-point requirements and other criteria
identified in Ruling 12-2p. See infra 8VI. Given this, thedck of objective medical
evidence and normal findings on physical egamere not valid reasons to discount the
treating sources’ opinions or find Plaintiff's credibility wanting. “[U]nlike medical
conditions that can be confirmed by objeetitesting, fibromyalgia patients present no
objectively alarming signs. Rather fibronhyia patients manifest normal strength and
neurological reactions andvea full range of motion.”"Rogers 486 F.3d at 243 (citing
Preston v. Sec’y of Health & Human Ser@&&4 F.2d 815, 820 (6th Cir. 1988) (noting that
objective tests are of little relevance in determining the existence or severity of

fibromyalgia) (other citation omitted). Thuthe ALJ’s findings thathe record lacked
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objective evidence and contathenormal findings on physal exams supported the
treating physicians’ diagnosis of fibrgadgia and Plaintiff's credibility.

C. Dr. Mesker

Plaintiff maintains that the ALJ erred Iigiling to provide “good reasons” for not
assigning controlling weight, or even sigo#nt weight, to the opinions his treating
physicians, including Dr. Mesker. The Comsiiger asserts that the ALJ properly placed
little weight on each of Dr. Mesker's opams (1) because his opinions were based
“primarily on [Plaintiff's] subjecive complaints, which were ds than credible” (Doc. #5,
PagelD #30), and because Dr. Mesker ignotéeé objective and clinical data in the
record, including his own recadthat showed Plaintiff symptoms were no more than
mild.

As a general matter, an opnifrom a medical source who has

examined a claimant is given moreigld than that from a source who has

not performed an examination (a “red@amining source”), and an opinion

from a medical source who regularly treats the claimant (a “treating

source”) is afforded more weight th#rat from a source who has examined

the claimant but does not have@mgoing treatment relationship (a

“nontreating source”). In other was, “[t]he regulations provide

progressively more rigorous tests forigleng opinions as the ties between

the source of the opinion and the widual become weaker.” Soc. Sec.

Rul. No. 96-6p, 1996 WL731180, at *2 (Soc. Sec. Admin. July 2, 1996).
Gayheart v. Comm’r Social Se@10 F.3d 365, 375 (6tir. 2013) (citations omitted).

To effect these progressively more rigias tests, the Regulations adopt the treating

physician rule. The rules straightforward:

Treating-source opinions must g@en “controlling weight” if two
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conditions are met: (1) the opinia“well supported by medically
acceptable clinical and laboratoryagdnostic techniques” and (2) the
opinion “is not inconsistent with othsubstantial evidence in [a claimant’s]
case record.”
Gayheart 710 F.3d at 3 (citation omitted)see Gentry741 F.3d at 723. If both
conditions do not exist, the Als review must continue:

When the treating physician’s opinion is not controlling, the ALJ, in
determining how much weight ippropriate, must consider a host of
factors, including the length, frequency, nature, and extent of the treatment
relationship; the supportability drconsistency of the physician’s
conclusions; the specialization of thleysician; and any other relevant
factors.

Rogers 486 F.3d at 242 (citing/ilson 378 F.3d at 544).

In rejecting Dr. Mesker’s opinions, AlMotta determined that they were based
primarily on Plaintiff's subjective complaintahich ALJ Motta determied were less than
fully credible; that DrMesker ignored the objective and atial data in the record, including
his own, which showed that Plaintiff’'srsptoms were no more than mild. Regarding
Plaintiff's prescription for a a@e, for which the case wasmanded, ALJ Motta determined
that Dr. Mesker, who was not an orthopedispine specialist, prescribed the cane based on
Plaintiff's subjective allegationsf leg numbness. (Doc. #8agelD#70). ALJ Motta
declined to give Dr. M&ker’s opinions either controlling great weight and instead relied on
the 2010 opinions from the Séaf\gency medical consultants, Dr. Cruz and Dr. Lolag.at
68 (citing toPagelD#s 1260-67, 1445).

As noted above, Dr. Mesker has beenrRiifis long-term treating physician; indeed,
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he has treated her since at least the 2002MBsker has been responsible for coordinating
Plaintiff's care with the other specialists of ret¢@and he is aware éflaintiff's diagnoses and
treatments provided by her other health gamviders. Based on his long-term treatment
relationship with Plaintiff and his extensikaowledge of her health conditions, including
fiboromyalgia, Dr. Mesker essentially injed that Plaintiff was disabled.

The record is repleteith evidence that supports Dr. Mesker’s diagnosis of
fibromyalgia and his disabilitgpinions. The over tavthousand pages tEatment notes, and
medical evidence (including medical opinions)regag more than twelve years, consistently
make note of Plaintiff's severe physical pain. Treatment or progress notes evidence that her
objective test results have been mostly normahomw mild findings, as the ALJ recognized.
Dr. Mesker’s opinions, moreover, are based upsabstantial number of consistent treatment
notes spread over a significant period of tiaewell as the his reaud) of Plaintiff's 2010
MRI and 2013 EMG. And, in light of the problem discussed above created by the ALJ's
errors with regard to Plaintiff's fioromyalgighe ALJ incorrectly rged on the lack of
objective evidence or the presemfarormal findings to discau Dr. Mesker’s opinions.
Substantial evidence, therefore, does nopstighe ALJ's reasons fglacing little weight on
Dr. Mesker’s opinions.

Rather than crediting Dr. Mesker's omns, the ALJ placed significant weight on the

state-agency record reviewerbhe ALJ based her reliance on their opinions by finding them

*EMG testing performed on May 20, 2013, showed mitdL& radiculopathy witmo evidence of lumbosacral
plexopathy, generalized peripheral neuropathy, myopathy, or motor neuron disease. An MRImb#respine, taken on
March 12, 2010, showed only mild degenerative disk disease. (Ddeag®D#s 1300-01, 2733-34).
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supported by or consistent with “tbgerall evidence of record.” (Doc. #8agelD#68). The
ALJ provides no further explanation. This i®plematic in the presérase because of the
over two-thousand pages of medical recondsch (as noted above) spans a lengthy time
period. Given this vast amount of evidenite ALJ’s reliance on “the overall medical
records” fails to connect in any meaningful waythe medical evidenas# record. The ALJ,
instead, an inaccurate holistiew of the medical recordsp@ing up with a geeral sense of
consistency between the more than two Hama-page medical records and these record
reviewers’ opinions. Althoughonsistency with “the record aswhole...” is a factor for the
ALJ to considerseeSoc. Sec. R. 96-6p, 1996 WL 37418D,(July 2, 1996), the record as
whole included “othemedical opinions ...”ld. The record-reviewers’ opinions were not
consistent with strong contrary medical opiniowg;h as Dr. Mesker's. In light of this, a
reasonable mind would not accept &le)’s holistic view of the consistency of the record as a
whole as adequate to support her acceptance of the record reviewers’ opinions. In other words,
substantial evidence does napport the ALJ’s reliance on tlpairported consistency of the
record-reviewers’ opinions with the record as a wh&8ee Blakley581 F.3d at 407
(Substantial evidence is presarten a ‘reasonable mind might accept the relevant evidence as
adequate to support a conclusion.™).

In addition, the treating physicians otoed give no indication that they doubted
Plaintiff's subjective description of her symptonm;luding pain. In thisvay, the record here

is similar tothe record irFelisky v. Bowen35 F.3d 1027 (6th €i1994) where the ALJ
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discounted the plaintiff's crelility without substantial suppting evidence. The record in
Feliskyshowed:

Many doctors have examined Felisky over a period of years, and two
doctors have examined her continuousher the past several years. These
doctors are experienced in the field ocdwimatology, yet thelgave not been able
to agree on a unifying diagnosis. Surélythey had any doubts about Felisky’s
credibility, some mention of it would appdarthe medical reord. In ruling out
possibilities, the examining physicians shhave ruled ouhe possibility that
Felisky is a hypochondriac or that Seexaggerating her symptoms. In Dr.
Castor's words, an “astounding collectiai'tests and examinations have been
performed on Felisky, andsral physicians have invested great amounts of
effort in attempting to ideify her problems. We cannbelieve that this effort
would continue if they did not beliewkat Felisky was accurately describing her
symptoms.

Id. at 1040. The same is true of the reldo the present casé’he Commissioner may
disagree due to the ALJ’s recognition that “Baleh, a treating source, reported that the
claimant exhibited positive Wadtl's sign on physical examitian, which is indicative of
symptom exaggeration.” (Doc. #8agelD#67) (citing Exh. 75, p. 13®agelD#1840)). Yet,
the ALJ’s reliance on a single positive Waddedign on one occasion in this vast medical
record does not constitute a meaningligtinction between the instant case &etisky.
Additionally, the ALJ misunderstoaal positive Waddell’s sign to indicate that Plaintiff was
exaggerating her symptoms. As the Sixth Circuit has explained:

“Waddell's signs” are the most well-knovarfi several tests developed to detect

non-organic causes of low back paBamuel D. Hodge, Jr. & Nicole Marie

Saitta,What Does It Mean When A PhyaitiReports That A Patient Exhibits

Waddell's Signs?,6 Mich. St. Univ. J. Med. &. 143, 155-56 (2012). “A

positive Waddell's sign may indicate thhe patient’s pain has a psychological

component rather &m organic causes. Whileista common perception in the

litigation arena that these signs are praioinalingering and fraud, they merely
describe a constellation of signs usedtentify pain in those who need more
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detailed psychological assessmentsl” (footnote omitted). “The literature ...

reveals that there is no associatimtween positive Waddell signs and the

identification of secondary gaimd malingering. Patients with strong

psychological components to their paifiten display these signs as welld. at

160 (footnote omitted).
Minor v. Comm’r of Soc. Se®&13 F. App’x. 417, 422 n.15 (6th Cir. 2013). The ALJ’'s
reliance on a single reference to a positive Wadksitjin was overly selective. On at least
three occasions, examinations showedative Waddell's signs. (Doc. #%agelD #2534,
2630, 2635). The ALJ erred lagcepting evidence of one fitdgee Waddell's sign when other
physical exams showed negative Waddell's sigdese Norris v. Comm’r of Soc. Se&2016
WL 2636310, at *8 (. Ohio 2016) (and cases citdeerein) (Litkovitz, M.J.), Report &
Recommendation adoptedD16 WL 3228399 (S.D. Ohio 2018&ge also Brooks v. Comm'r of
Soc. Se¢531 F. App’x 636, 641 (6th Cir. 2013) (Sabstantiality of evidnce evaluation does

not permit a selective resd of the record.”).

VI. Remand for Benefits

Under sentence 4 of 42 U.S.C. 8405(gg, @ourt has authority to affirm, modify,
or reverse the Commissioner’s decision “with or without remanding the cause for
rehearing."Melkonyan v. Sullivarb01 U.S. 89, 99 (1991 Consequently, a remand under
sentence 4 may result in theedefor further proceedings an immediate award of
benefits.E.qg., Blakley581 F.3d at 41(elisky, 35 F.3d at 1041. “Generally, benefits
may be awarded immediately ‘only if all essahfactual issues havgeen resolved and

the record adequately establishgdaantiff's entitlement to benefits.’Kalmbach v.
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Comm’r of Soc. Sedt09 Fed. App’x 852, 865 (64Gir. 2011) (quoting, in parEaucher v.
Sec'y of Health & Human Sery47 F.3d 171, 176 (6th Cir924)). “A judicial award of
benefits is proper only whetke proof of disability is ovevhelming or where the proof of
disability is strong and evidencettte contrary is lacking.'Faucher 17 F.3d at 176.

In the present case, a remand for avediridenefits is warranted because the
evidence of Plaintiff's disabilitys either overwhelming or strornghile contrary evidence is
lacking. Plaintiff's treatig sources have opined that Rtdf is unemployable due to her
exertional and psychological impaients and the record lacks améengful probative evidence
or analysis to the contrary. In addition, ther@o reasonable justification to delay an award of
benefits while the matter is remanded for further proceedings befoweth ALJ and a fourth
administrative decision when this case is already seven years old.

Accordingly, a reversal of the ALJ’s cision and a remand for payment of benefits
are warranted.

IT IS THEREFORE RECOMMENDED THAT:
1. The Commissioner’s non-disability finding be reversed;
2. This matter be remanded to the 8bSiecurity Administration for payment of
Disability Insurance Benefits and Supplental Security Income to Plaintiff
Krista E. Moser in connection withehapplications she protectively filed on
November 3, 2009; and
3. The case be terminatedthie docket of this Court.
February 9, 2017 s/Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif2. 72(b), any party may serand file specific, written
objections to the proposed findings and recommendations VA@WRTEEN days after
being served with this Repahd Recommendations. Pursuarfea. R. Civ. P. 6(d), this
period is extended tSEVENTEEN days because this Reporbising served by one of the
methods of service listed in FeRl. Civ. P. 5(b)(2)(C), (D), (E), diF). Such objections shall
specify the portions of the Repmbjected to and shall be acspanied by a memorandum of
law in support of the objections. If the Refpand Recommendationlssed in whole or in
part upon matters occurring kifcord at an oral hearing globjecting party shall promptly
arrange for the transcription thfe record, or sth portions of it as all parties may agree upon
or the Magistrate Judge deems sufficient, unlessassigned District Judge otherwise directs.
A party may respond to another party’s objections wiEURTEEN days after being served
with a copy thereof.

Failure to make objections in accordarwith this procedure may forfeit rights on
appeal. See Thomas v. Ara74 U.S. 140 (1985))nited States v. Walter638 F.2d 947, 949-
50 (6th Cir. 1981).
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