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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

MARY I. RITCHIE, . Case No. 3:16-cv-84
Plaintiff, . District Judge Walter H. Rice
Magistrate Judge Sharon L. Ovington
VS.
NANCY A. BERRYHILL,
COMMISSIONER OF THE SOCIAL :
SECURITY ADMINISTRATION,

Defendant.

REPORT AND RECOMMENDATIONS *

l. Introduction

Plaintiff Mary I. Ritchie brings thisase challenging éhSocial Security
Administration’s denial of her applicatidar Supplemental Sedty Income. She
applied for benefits on July 2, 2013, assertihat she could no longer work a substantial
paid job due to a history of anxiety atiepression, post-traumatic stress disorder,
obsessive-compulsive disordschizophrenia, anxiety, a leang disorder not otherwise
specified (NOS), anorexia nervosa, a pagdity disorder NOS, borderline personality
disorder, psychosis, bipolar disorder, minimigc-space narrowing, and posterior facet
degenerative change at the L5-S1 level eflttmbosacral spine with a questionable pars

defect at the L5 level. Administrative WaJudge (ALJ) Emily Ruth Statum concluded

! Attached is a NOTICE to the parties regagdobjections to this Report and Recommendations.
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that she was not eligible for benefits becaslse is not under a “disability” as defined in
the Social Security Act.

The case is before the Court upon Pl#istStatement of Eors (Doc. #7), the
Commissioner's Memorandum in Opposition (D#t0), Plaintiff's Reply (Doc. #11),
the administrative record (Doc. ¢(@&nd the record as a whole.

Plaintiff seeks a remand ofishcase for payment of benefits or, at a minimum, for
further proceedings. The Commissioner aklkesCourt to affirm ALJ Statum’s non-
disability decision.

Il. Background

Plaintiff asserts that she has been under a “disability” sincebJ@Q08. She was
twenty-eight years old at the time and wasrdiore considered a “younger person” under
Social Security Regulations. She hasrah-grade or limited education.

A. Plaintiff's Testimony

Plaintiff testified at the hearg before ALJ Statum thahe is disabled because she
has visual and auditory hallucinations. (Doc.R&gelD#115). She takes medication to
stop them, including AbilifyCymbalta, and Klonopinld. at 115-16. She believes the
medications help, but she still has visiongpebple and things when she lies down to go
to sleep and has auditorylliginations during the dayld. at 116. Plaintiff sees a
psychiatrist, Dr. Schmitt, appximately once per montHd. at 117. She is supposed to
see a therapist as well but she pastinates making appointmentsl. at 119. Because
her symptoms are not under control, Plaintiffiedication and dosesmtinue to change.

Id. at 120.



Plaintiff also has obsessive-compulsive disorder (OQ®).Her symptoms
include cutting her hair really short overdaover again; taking three baths/showers per
day to stay clean all the time; washing hands all the time; and cleaning the housk.
at 121. She is attempting to grow her lmait, but she thinks her OCD symptoms are
under control because her husbandthélclippers and razors from hdd.

Plaintiff stated that in some ways symptoms are getting better, and in some
ways they are notld. She is more aware of herself and has better self-comdroBut,
she continues to hear things that are not true from other pddple.

Plaintiff indicated that she had an egtidisorder at one point but it was not
diagnosed.ld. at 122. She does not have it anymdce. She has a history of marijuana
use and has also used alcohol atiebr drugs “pretty regularly.1d. at 121. She is no
longer using drugsld. at 122. Plaintiff has been in the hospital several tineksat 117.
She was last in a couple years ago, and she was there for eighkddays.

Plaintiff also suffers from back, knee, and foot pdoh.at 122. She believes her
foot is fractured.ld. She takes Ultram and ibuprofen for the pain but they make her feel
tired. Id. at 123. At the time of the hearinges$tated that she scheduled an appointment
to address her physical problemd.

Plaintiff lives with her husband and two childred. at 112. Plaintiff has
problems interacting with her husband. at 117. She explained,think he’s calling
me names when he says he’s not calling me name[s] and we algu&t”118. She gets
along well with her childrenld. Although it is sometimes overwhelming, she is able to

“take care of things at homeld. at 123. She prepares meals, helps her children with
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homework, and cleans the houdd. She also goes to theogery, either walking there
with her children or gag with her husbandld. at 118. When she is at the grocery store,
she tries to “just get in and get outd.

Plaintiff has never had a driver’s licendd. at 112. She has a ninth-grade
education, and she is able to read and wideat 113. In school, she was in “LD
classes” for every subjectd. at 119. She last worked at a hotel as a housekeeper in
2007 for “about aveek or so.”ld. at 113. Before that slveorked at a gas station as a
cashier for a couple month&l. In 2002, she worked at Russ’ Market in the digli.at
114-15. She worked at a Shell gas station and Wendy’s in 2008t 114.

B. Vocational Expert’s Testimony

A vocational expert, Eric Pruitt, also téied at the hearinpefore ALJ Statum.

Id. at 124. The ALJ asked Mr. Pruitt ifaHollowing hypothetal individual could
perform Plaintiff's past work: Assumeyaunger individual, ag27-33, with a ninth-
grade education, Plaintiff’'s pawork experience, and tladility to perform light work
except that the individual &ble to perform unskilled wortkat is simple, carrying out
one to two-step tasks in a setting thatgloet require fast-pace or strict production
demands, with occasional contact witiwookers and supervisors and less than
occasional contact with the publitd. at 124-25. Mr. Pruitt testified that the
hypothetical person could notrf@m Plaintiff's past workbut could perform other work
in the national economyd. at 125. He gave the examples of laundry-press operator
(27,800 jobs nationally), buffing-machinentier (3,500 jobs nationally), and machine

cutter Il (18,000 jobs nationally)d. at 126-27. When asked how many unskilled, light
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jobs there are in the national econorily, Pruitt responded, “Nine million.Id. at 126.
The ALJ asked, “Nine million?”"rad he responded324,378.” Id. Mr. Pruitt further
testified that the hypothetical individuaduld not perform jobs in the national economy
if the individual only had the ability to stapyn task occasionallgr had the ability to
respond appropriately to supesors and coworkers on a less than occasional biakis.

C. Medical Opinions

I. Mariella Toca, M.D.

Dr. Toca, Plaintiff's treating psychiatrjstompleted an assement on June 11,
2008. Id. at 934-36. She diagnosed major dspiee disorder, single episode, moderate;
sexual disorder, not otherwise specified (NC#tcohol abuse; @hcannabis abusdd. at
934. Dr. Toca opined Plaintiff was markedly limited im &bility to carry out detailed
instructions and maintain attentioncdaconcentration for extended periods, and
moderately limited in her dity to understand and remembdetailed instructions;
perform activities within a $@dule, maintain regulattandance, and be punctual,
sustain an ordinary routinejork with or near others hout being distracted by them;
accept instructions and respond appropyatilcriticism from supervisors; get along
with coworkers; respond appropriately to Bfas; and travel in unfamiliar place or use
public transportationld. at 935.

Plaintiff reported to Dr. Toca that her mentalalth problems began in third grade.
Id. at 936. When she was thirteen, sfaes removed from her mother’s custody and
placed with an auntld. Between the ages of ten anflifien, she was physically and

sexually abusedld. She reported using drugs and &lebbut said she stopped using

5



drugs when she was twenty-one yearsanld stopped drinkinglcohol in 2006.1d. She
was used for sex wheneskvas twenty years old and now has trust issleesDr. Toca
opined that she “experiences depressive matdamxiety related to [her] past trauma.”
Id. Further, “She has difficulty following upitih her [] appointmerstand staying on her
prescribed medication.Id. Dr. Toca concluded that Prdiff is unemployable and her
limitations are expected to beden nine and eleven monthsl.

ii. Amita Oza, M.D.

Dr. Oza examined Plaintiff on September 10, 20t3at 411-16. Dr. Oza noted
that Plaintiff was diagnosed with depressisogial anxiety disorder, schizophrenia, and
OCD five years agold. at 411. She also has hyperlipidemia, GERD, and pain in her
abdomen.ld. Upon examination, Dr. Oza notéuhat in her abdomen, she had
nonspecific left upper quadrant tenderndsisat 412. Dr. Oza opined that Plaintiff's
“main problems seem[] to esychiatric.” She concludetfrovided psychiatrically she
can function and medically she can perfappropriate work-related activitietd.

iii. Kristen Haskins, Psy.D.

Dr. Haskins reviewed Plaintiff'eecords on Augst 30, 2013.ld. at 155-64. She
found that Plaintiff has three severe impants: an affective disorder, a personality
disorder, and an organic mental disordek.at 159. She also has one non-severe
impairment, an alcohol, substance addiction disortter.Under the “B’ criteria of the
listings, Dr. Haskins opined Plaintiff has miestriction of activities of daily living;
moderate difficulties in maintaining socfahctioning and maintaing concentration,

persistence, or pace; and no repeated episodes of decompenisatwl60. Instead of
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completing a new mental residual functiooapacity assessment, Dr. Haskins adopted
“the ALJ determination dated 07/27/2011 is adopted under AR 98-4]d. at 162.
iv. Cindy Matyi, Ph.D.

Dr. Matyi reviewed Plaintiff’'s reords on November 15, 2018]. at 166-80. She
found that Plaintiff has three severe impants: an affective disorder, a personality
disorder, and a learning disorded. at 174. She also found that Plaintiff has five non-
severe impairments: a diseas the esophagus, migrainasjisorder of the thyroid
gland, a sleep-related breathing disorder,amdlcohol, substance addiction disorder.
Id. She agreed with Dr. Haslarthat under the ‘B’ criteria, Plaintiff has moderate
difficulties in maintaining soal functioning and mataining concentration, persistence,
or pace.ld. However, Dr. Matyi found that sheenoderate restriction of activities of
daily living and one or two repeategisodes of decompensatiol.

Dr. Matyi opined that Platiff is markedly limited inher ability to interact
appropriately with the gendnaublic; and moderately limited in her ability to carry out
detailed instructions; maintaattention and concentrationrfextended periods; work in
coordination with or in proximity to othevgithout being distractely them; complete a
normal workday and workweek without@nruptions from psychologically-based
symptoms and to perform at a consistegite without an unreasonable number and
length of rest periods; accept instructiamsl respond appropriately to criticism from
supervisors; get along with coworkers withdigtracting them or exhibiting behavior

extremes; and respond appropriatelghanges in #gawork setting.Id. at 176-77.



[I. Standard of Review

The Social Security Admistration provides Supplemih Security Income to
individuals who are under a “disabilitygimong other eligibility requirement&owen v.
City of New York476 U.S. 467, 470 (198&ee42 U.S.C. § 1382(a). The term
“disability”— as defined by the Social Sety Act—has speciatied meaning of limited
scope. It encompasses “any medically deteabvimphysical or mental impairment” that
precludes an applicant from performing a sigaifit paid job—i.e., “substantial gainful
activity,” in Social Security lexion. 42 U.S.C. § 1382c(a)(3)(Aee Bower476 U.S. at
469-70.

Judicial review of an ALJ’s non-dibaity decision proceeds along two lines:
“whether the ALJ applied the correct legarsdards and whether the findings of the ALJ
are supported by substantial evidencBlakley v. Comm’r of Soc. Seb81 F.3d 399,

406 (6th Cir. 2009)see Bowen v. Comm’r of Soc. $dd8 F.3d 742, 745-46 (6th Cir.
2007). Review for substanti@vidence is not driven by velther the Court agrees or
disagrees with the ALJ’s factual findingsby whether the administrative record
contains evidence contraty those factual findingsGentry v. Comm’r of Soc. Se¢41
F.3d 708, 722 (& Cir. 2014);Rogers v. Comm'r of Soc. Se¢86 F.3d 234241 (6th Cir.
2007). Instead, the ALJ’s factual findings ar@eld if the substantigvidence standard
Is met—that is, “if a ‘reasonable mind might adcie relevant evidence as adequate to
support a conclusion.”Blakley, 581 F.3d at 407 (quotingarner v. Comm’r of Soc.

Sec, 375 F.3d 387, 390 {6 Cir. 2004)). Substantial evidence consists of “more than a



scintilla of evidence duess than a preponderance . . R8gers 486 F.3d at 241
(citations and internal quotation marks omittese Gentry741 F.3d at 722.

The other line of judicial inquiry—rewang the correctness of the ALJ’s legal
criteria—may result in reversal even whbe record contains substantial evidence
supporting the ALJ’s factual findingsabbers v. Comm’r of Soc. Sés82 F.3d 647,
651 (6th Cir. 2009)see Bowerd78 F.3d at 746. “[E]veif supported by substantial
evidence, ‘a decision of the Commissiondt mot be upheld whex the SSA fails to
follow its own regulations and where that enpoejudices a claimant on the merits or
deprives the claimant of a substantial rightRabbers582 F.3d at 651 (quoting in part
Bowen 478 F.3d at 746, and citiWfilson v. Comm’r of Soc. Se878 F.3d 541, 546-47
(6th Cir. 2004)).

IV. The ALJ’'s Decision

As noted previously, it fell to ALJ Statuta evaluate the evidence connected to
Plaintiff's application for benefits. Bubefore reaching the present case, the ALJ
considered Plaintiff's previouspplication for benefits arttie previous ALJ’s decision.
ALJ Statum found, “The evidence shothst [Plaintiff’'s] condition has changed
appreciably since the issuarmethe prior decision in July 2011. The residual functional
capacity previously established in the decisibduly 27, 2011, iso longer applicable.
The prior finding that [Plaintiffhas no ‘past relevant work’ continues to be applicable.”

(Doc. #6,PagelD#80-81).



After determining that she was not boundthe prior decisiorALJ Statum began

her consideration of each of the five sediasteps set forth ithe Social Security

regulations.See20 C.F.R. § 416.920She reached the following main conclusions:

Step 1:

Step 2:

Step 3:

Step 4:

Step 4:

Step 5:

Plaintiff has not engagedsubstantial gainful employment since July
2,2013.

She has the severe impairmehtshistory of anxiety and depression,
post-traumatic stress disordehsessive-compulsive disorder,
schizophrenia, anxiety, learning disorder not otherwise specified
(NOS), anorexia nervosa, penality disorder NOS, borderline
personality disorder, psychosis, bigiotisorder, minimal disc-space
narrowing, and posterior facet degeat&ve change at the L5-S1 level
of the lumbosacral spine with aegtionable pars defect at the L5
level.

She does not have an impamhog combination of impairments that
meets or equals the severity okean the Commissioner’s Listing of
Impairments, 20 C.F.R. Part 404, Subpart P, Appendix 1.

Her residual functional capaciythe most she could do despite her
impairmentssee Howard v. Comm’r of Soc. S&&76 F.3d 235, 239
(6th Cir. 2002), consists of “lightork . . . subject to the following
additional limitations: unskilled argimple tasks wittan ability to
carry out one-step or two-step ingttions in a work setting that does
not require fast pace or strigtoduction demands with occasional
contact with co-workers and supesors and less than occasional
contact with the public.”

She is unable to perform any of his past relevant work.

She could perform a signifitaumber of jobs that exist in the
national economy.

(Doc. #6,PagelD#s 80-97). These main findings lgee ALJ to ultimately conclude that

Plaintiff was not under a benefits-qualifying disabilitg. at 97.
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V. Discussion
Plaintiff contends that the ALJ’s failute follow the Regulatios in evaluating the
opinion evidence and in wéigng her credibility, pain, ansymptom severity denotes a
lack of substantial evidence and error af.laAdditionally, she asserts that the ALJ
failed to adequately account for her modelatéation in concentration, persistence, or
pace in the hypothetical the vocational expert. The Commissioner maintains that
substantial evidence supports the ALJ'alaation of medicabpinions, credibility
determination, and step-five findings.
A. Plaintiff's Credibility
ALJ Statum determined that Plaiifis “allegations of disability” were
“disproportionate and less than credible.” (Doc.R&gelD#94). The Sixth Circuit
established a two-part analysis for assegthe credibility of a plaintiff's statements
about his/her symptoms:
First, the ALJ will ask whdter there is an underlying
medically determinable physicfdr mental] impairment that
could reasonably be expectdd produce the claimant's
symptoms. 20 C.F.R. § 416.939( Second, if the ALJ finds
that such an impairment existhhen he must evaluate the

intensity, persistence, and limigreffects of the symptoms on
the individual’s ability to ddoasic work activitiesld.

Rogers486 F.3d at 24&ee als®0 C.F.R. § 416.929. Wheavaluating the intensity,
persistence, and limiting effects of a pt#fis symptoms, the Al must consider the
following factors: daily activities; location, dation, frequency, and t@nsity of the pain

or other symptoms; precipitating and aggran@factors; the type, dosage, effectiveness,
and side effects of any medication the pldiinéikes or has taken to alleviate symptoms;
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treatment, other than medication, the plaintiff receives or has received for relief of
symptoms; any measures the plaintiff uselas used to reliev@/mptoms; and other
factors concerning the plaintiff's functional litations and restriadins due to pain or
other symptoms. 20 E.R. §416.929(c)(3).

The ALJ “must then make a finding dme credibility of the individual's
statements about symptoms dhélir functional effects.” So&ec. Rul. No. 96-7p, 1996
WL 374186, at *4 (Soc. SeAdmin. July 2, 1996§. “Social Security Ruling 96-7p also
requires the ALJ explain his credibility determtinas in his decision i that it must be
sufficiently specific to make ehr to the individual and &ny subsequent reviewers the
weight the adjudicator gave to the indivalfs statements and the reasons for that
weight.” Rogers 486 F.3d at 248 (internglotation and footnote omittedee also
Felisky v. Bowen35 F.3d 1027, 1036 16 Cir. 1994) (“If an ALJ rejects a claimant’'s
testimony as incredible, he must cleastgte his reasons for doing so.”) (citation
omitted).

“[A]ln ALJ’s findings based on the credibilityf the applicant @& to be accorded
great weight and deference, particularlycg an ALJ is charged with the duty of
observing a witness’s demeanor and credibilitywalters v. Comm'r of Soc. Set27
F.3d 525, 531 (6ticir. 1997) (citingVillarreal v. Sec’y of Health & Human Serv818

F.2d 461, 463 (@ Cir. 1987);seeCruse v. Comm'r of Soc. Ses02 F.3d 532, 542 (6th

2 The Social Security Administration issued Soec.Rul. No. 16-3p, effective March 16, 2016, which
supersedes Soc. Sec. Rul. No. 96-7p. At the tintlesoALJ’s decision in thisase, Soc. Sec. Rul. No.
96-7p was still in effect.
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Cir. 2007). However, an ALJ's assessmaintredibility must be supported by
substantial evidenceCruse,502 F.3d at 542 (citingv/alters,127 F.3d at 531).

In the present case, the ALJ foundhélextent of (physical and mental)
impairment alleged by [Plaintiff] is unsstantiated by convincing objective medical
evidence or clinical findings[Plaintiff's] allegations appar somewhat excessive when
viewed within the ontext of the medical record.” (Doc. #%agelD#93). The ALJ
emphasizes a few of Plaintiff's activitiemaintaining the residence for her husband and
children; walking to the grocery; maing errands; and preparing medis.

Although Plaintiff may do those activitiesrae of the time, there is no evidence
that she is able to do them “arsustained basisyhich is how the functional limitations
of mental impairments are to be assesséhyheart,710 F.3d at 37{citing 20 C.F.R. 8
404.1520a(c)(2); 20 C.F.R. k404, Subpart P, Appendix at 12.00)). For example,
Plaintiff reported in August 2B that she gets overwhelmatdhome and isolates herself
from her children and husband. (Doc. PagelD#858). Additionally, in May 2013, a
physician noted that she “seems to barmadifficulty fulfilli ng responsibilities at
home.” Id. at 402. When Plaintiff told a social wker that her eight-year-old son sees a
psychiatrist because he has anger issndssanoncompliant, the social worker noted,
“Client presented with no awareness of howiheonsistent presende [the] home[,]
drug usel,] and other beliars may be connected to her child’s issudsd."at 402, 853
(emphasis added).

The record reveakhat Plaintiff was absentdm home, sometimes for long

periods of time, and notes from Eastvshavioral Healthcare (Eastway) indicate
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Plaintiff's husband has full custody ofetlchildren and he owns the house. at 853.

On September 13, 2012, foraawrple, she told hospital $téghat she was leaving her
husband and going to stay at a homeless shetteat 563. More than one month later,
on October 19, 2012, she returriedhe hospital for a psydtric evaluation, agreed to
let the social worker contact herdnand, and then returned hontd. at 607-09. In
November 2012, Plaintiff reported to the egency department thahe and her husband
got into a fight and “he threw [her] out . . .1d. at 1174. Thus, Plaintiff's ability to
intermittently maintain the household, watkthe grocery,un errands, and prepare
meals is not inconsistentitliy her asserted limitations.

The ALJ further found thatdbservable clinical signs . reveal that [Plaintiff's]
condition has improved with sobrietyld. at 93. She notes, “an examination on January
14, 2014 revealed that she was alert amehéed as to the time, person and place and
exhibited normal psychomotor activity . . . Id. at 93 (citing Ex. B44F at 5). Further,
“an examination on May 29, 2012 discldsenormal mood, normal judgment and a
normal affect despite claims wfcreasing anxiety and suicidal ideatidnld. at 93
(emphasis added) (citing Ex. B2&F4). It is difficult to understand how this note shows
improvement of Plaintiff's conditions, d@sseems unlikely that Plaintiff's mood,
judgment, or affect were “normal” wheime was “thinking about, considering, or
planning suicide.”Definitions: Self-Directed Violenc€ENTERS FORDISEASECONTROL
& PREVENTION, https://www.cdc.gov/violencepreveon/suicide/definitions.html (last

updated Aug. 15, 2016).
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The ALJ’'s examples are theryedefinition of cherry-pickag the record. “Instead
of performing a proper analysis of the neadievidence under agency regulations and
controlling case law, the ALJ cherry-pickedes¢ portions of the medical record to
discredit [the plaintiff'$ complaints . . . .”"Minor v. Comm'r of Soc. Se&13 F. App’X
417, 435 (6th Cir. 2013) (citinGermany—JohnsoB13 F. App’x. 71, 777 (6th Cir.
2008) (noting the ALJ “was selective in parsing the various medical rep@tsilis—
Gasche v. Comm‘r of Soc. Setb1 F. Appx. 488, 494 (61@ir. 2011) (noting ALJ’s
conclusion was “grounded in a myopic readnfighe record combed with a flawed
view of mental illness”)). The ALJ compounded this problenmndbying on these
specific facts over and over again. The ALhtrans five separate times throughout her
decision that Plaintiff was cooperativegd no impairment of cognition, average
intelligence, a full affect, good demeanodaneuthymic mood oAugust 22, 20131d.
at 87, 89, 93-95 (all citing Ex. B4F at 7-8imilarly, she notes five times that on
January 14, 2014, Plaintiff was alert and wigel to the time, person, and place; and
exhibited normal psychomotor activity, nahmood and affect, mmal speech, normal
digit recall and number repeady, normal concentration, normal/average intelligence, and
intact memory, judgment, and insightl. at 88, 89, 93-95 (all citing Ex. B44F at 5-6).
The ALJ’'s examples are not representativéhefrecord as ahlwle. For example,
when documenting Plaintiff'ebjective mental statuphysicians at Eastway regularly
opined that Plaintiffs mood watepressed (ten of fourteen appointments) and her affect

was constricted (nine of fourteeny. at 388-402, 858-63, 1256, 1359-64. Eastway’s
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progress notes distinguish between subjeateports by the patient and clinical
observations by physicians. aifitiff's mood and affect taunder clinical observations.

Additionally, the ALJ omits or ignoresdh Plaintiff presented to Grandview
Hospital and Miami Valley Hospital reporting symptoms of her mental impairments (this
includes the times Plaintiff had both merdgatl physical symptoms) at least eighteen
times between ZID and 20131d. at 429-519, 563-62808-69, 954-1010, 1028-37,
1058-1066, 1077-87, 1112-24139-43, 1168-97. In addin to those visits, Plaintiff
reported to the hospitals eighteen times withy physical symptoms between 2010 and
2014. Id. at 526-53, 642-97, 778-831011-27, 1043-51, 10747, 1129-43, 1147-66,
1199-1206, 1214-31, 12413%2. Substantial evidendees not support the ALJ’'s
finding that Plaintiff’scondition has improved.

The ALJ also notes that “threcord refers to non-compliance with treatment or
medication.” Id. at 93. “The administrative law judts reference to [the plaintiff's]
failing to take his medication ignores one of the most serious problems in the treatment of
mental illness—the difficulty of keapg patients on their medication3piva v. Astrue,
628 F.3d 346, 351 (7th Cir. 2010). The necreveals that Plaintiff struggled to find
effective medications without negative sideets. In March 2012, Plaintiff reported
that citalopram was ineffective for her deggi®n and she thought it made things worse.
(Doc. #6,PagelD#388). She also felt that hydroxyzine was not effective in easing her
anxiety. Id. She indicated in Augu&012 that Risperdal was causing dry mouth and
fatigue, and its efficacy/benefit in alievingrigsychological problems was decreasing.

Id. at 392. In January 2014, Plaintiff requezbt new antidepressédcause Zoloft was
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causing emotional bluntindd. at 1364. In April 2014she reported Vistaril caused
“worsening agitation.”ld. at 1359. She told a physiaiagn May 2014 that she thought
Latuda was working against hdd. at 1356. “[F]ederal courts have recognized a
mentally ill person’s noncompliance with p$yatric medications can be, and usually is,
the ‘result of the mental impairment itselfdanherefore, neither willful nor without
justifiable excuse.”Pate-Fires v. Astrueg64 F.3d 935. 945 (8iGir. 2009) (quoting in
partMendez v. Chateg843 F.Supp. 503, 508 (E.D. B®96) (other citations omitted).
There is no indication that ALStatum considered tha&hitiff's noncompliance with
treatment was a symptom of her mental impairments.

The ALJ found, “The record does notveal credible evidence of limitations
stemming from the alleged OCD.” (Doc. #&agelD#94). Itis unclear why the ALJ
would refer to Plaintiffs OCD as “allegedthen she already found it to be a severe
impairment. Nevertheless, the record illagts several significant signs and symptoms
of her OCD. Plaintiff reported that she ciitloer hair because sheanted to look more
like her siblings.Id. at 854. She then continueddat it over and over again because it
“feels like an obsession.Id. at 860. She testified thalhe thought she was improving
but then indicated that she was simply unable to cut hebéeause her husband hid the
scissors and razoid. at 121. She also washed her reaad many times that she had to
go to the hospital for hand irrttan, cracking, and swellingld. at 708. During her
diagnostic assessment updat&astway, she reported washing her hair so much that she
went through a bottle of shquomo in one to two daydd. at 380. And, in August 2013, a

physician’s assistant at Eastway noted ti#ta seems to be ovgrfocused on self
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behaviors such as swallowing her phlegrd #ren refers to herself as gros#d’ at 858.
These activities are not consistevith an ablity to work.

The ALJ also determineddhPlaintiff's “assertions that she has visual and
auditory hallucinations are inconsistent wiitle examinations of record that disclose no
impairment of cognition, average intekigce, a full affect, good demeanor and a
euthymic mood . . . .1d. at 94 (citations omitted). The record, however, reveals that
although Plaintiff had good days, she consittyereported hallucin#ons. For example,
in November 2012, Plaintiff presented te #amergency department with complaints of
suicidal ideation and hallucinationkd. at 1174. She explained that she has been seeing
flies and hearing hewn voice constantlyld. The physician noted, “Patient makes
frequent trips to the ED but crisis worker felt she is wdbh&an usual this time and a
potential risk to self.”ld. In February 2013, Plaintifitruggled with hallucinationdd.
at 398. She explained, “thesdrder messes my life. | carirthink straight. 1 am not
ahead of time. My mind is nat reality. . . . | am not ¢iag, | am angy. | am not
myself and that voice is always in my hea@m not happy with #iliness, the disorder
or whatever.”Id. And, “[w]hile her medication migthelp her control her condition, it
does not alleviate the possibility she will relapsBdtes-Fires564 F.3d at 947.

The ALJ considered PI4iff's limited work histoly, noting she had minimal
earnings in 1999-2003, 200&nd 2007, and no earning2004 and 2006. (Doc. #6,
PagelD#94). The ALJ concluded, “the minimahd sporadic work history revealed by

her earning record raises a question aghtether [Plaintiff's] ontinuing unemployment
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Is actually due to medical impairmentdd. at 94. In reaching this conclusion, however,
the ALJ overlooks or ignoseseveral key facts.

The record reveals @it Plaintiff's mental healtproblems did not begin suddenly
in 2008, when she alleges hisability began. Dr. Toca red that when Plaintiff was
thirteen years old, she was removed from hetherts custody and placed with an aunt.
Id. at 936. “[Plaintiff] saidnood swings began around thime and worsened to include
depression [and] using dreignd alcohol . . . .'Id. Plaintiff also reported physical and
sexual abuse between the ages of ten amefifand being used for sex at age tweltdy.

In August 2006, Plaintiff presented todiaay for an assessment after “taking her
anger out” on her thregear-old daughter.’ld. at 353. They noted that she attempted
suicide in 2001.Id. Further, she reported hearing ba/n voice in her head making
negative comments; daily panic attacksxiaty; trouble concentrating; and crying
episodes.ld. at 357. In November 2006, a phyatrist evaluated her and diagnosed
major depressive disorder, single episarteonic moderate; obsessive-compulsive
disorder; generalized anxiety disorder; pwatimatic stress disorder; panic disorder
without agoraphobia; sexual disorder, atiterwise specified; borderline personality
disorder; alcohol abuse; and cannabis abuse, early full remiddicat.386. There is no
indication that the ALJ considered this eafmte before speculating that Plaintiff's

unemployment was not due to her medical impairments.
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Substantial evidence thsupport the ALJ’'s assessmehtPlaintiff's credibility.
Accordingly, for the abovesasons, Plaintiff's Statement of Errors is well taken.

B. Remand

A remand is appropriate when the ALd&scision is unsupported by substantial
evidence or when th&LJ failed to follow the Administrigon’s own regulations and that
shortcoming prejudiced the plaintiff on the medtsdeprived the plaintiff of a substantial
right. Bowen 478 F.3d at 746. Remand mayw&ranted when the ALJ failed to
provide “good reasons” for rejectigtreating medical source’s opiniogse Wilson
378 F.3d at 545-47; failed to consider aartevidence, such as a treating source’s
opinions,see Bowe78 F.3d at 747-50; failed to cashsr the combineeffect of the
plaintiff's impairmentssee Gentry741 F.3d at 725-26; or failed to provide specific
reasons supported by substantial evidéacénding the plaitiff lacks credibility,see
Rogers 486 F.3d at 249.

Under sentence four of 42 U.S.C. § 4§)5¢he Court has authority to affirm,
modify, or reverse the Commissioner’s deciswarth or without remanding the cause for
rehearing.” Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Consequently, a remand
under sentence four may result in the needudher proceedings @n immediate award
of benefits. E.g., Blakley581 F.3d at 41(Eelisky v. Bowen3s F.3d 1027, 1041 (6th

Cir. 1994). The latter is warranted where #vidence of disabilitis overwhelming or

% In light of the above discussion, and the resultiegdnto remand this case, an in-depth analysis of
Plaintiff's challenge to the ALJ’s assessment ef thedical opinions and her hypothetical question posed
to the vocational expert is unwarranted.
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where the evidence of disability is strongile contrary evidence is lackindzaucher v.
Sec'y of Health & Human Sery4.7 F.3d 171, 17@th Cir. 1994).

A judicial award of benefits is unwamnted in the present case because the
evidence of disability is naiverwhelming and the evidence of disability is not strong
while contrary evidence isd&ing. However, Plaintiff i€ntitled to an Order remanding
this case to the Social SeityrAdministration pursuant teentence four of 8405(g) due
to the problems discussed above. On remidnadALJ should be directed to evaluate the
evidence of record, aluding the medical source opinions, under the applicable legal
criteria mandated by the Comssioner’s Regulationsnd Rulings antly case law; and
to evaluate Plaintiff's disability claim und#re required five-step sequential analysis to
determine anew whether Plaintiff was undetisability and whethener application for
Supplemental Security Income should be granted.

IT IS THEREFORE RECOMMENDED THAT :
1. The Commissioner’s non-disability finding be vacated,;

2. No finding be made as to whetH&aintiff Mary I. Ritchie was under a
“disability” within the meaning of the Social Security Act;

3. This matter bREMANDED to the Social Security Administration under
sentence four of 42 U.S.C. § 405{g) further consideration consistent
with this Report and Recommendatipasd any decien adopting this
Report and Recommendations; and

4, The case be terminated on the Court’s docket.
Date: February 13, 2017 s/Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif. 72(b), any party may seraead file specific, written
objections to the proposed findings and recommendations VA@WRTEEN days after
being served with this Report and Recomménda. Such objections shall specify the
portions of the Report objectédl and shall be accompanied by a memorandum of law in
support of the objections. If the Report &ecommendation is based in whole or in part
upon matters occurring of recbat an oral hearing, the objecting party shall promptly
arrange for the transcription tife record, or sucportions of it as all parties may agree
upon or the Magistrate Judge deems sidfit, unless the assigned District Judge
otherwise directs. A party may resybto another party’s objections within
FOURTEEN days after being servedth a copy thereof.

Failure to make objections in accordamath this procedure may forfeit rights on

appeal. See Thomas v. Ard74 U.S. 140 (1985))nited States v. Walter638 F.2d 947,
949-50 (6th Cir. 1981).
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