Centeno v. Brennan Doc. 54

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JOSE A. CENTENO, . Case No. 3:16-cv-00087
Plaintiff, District Judge Walter H. Rice
Magistrate Judge Sharon L. Ovington
VS.

POSTMASTER GENERAL MEGAN J.
BRENNAN, et al, '

Defendants.

REPORT AND RECOMMENDATION *

l. Introduction

Plaintiff Jose A. Centeno is a former letter carrier for the United States Postal
Service. He asserts insibecond Amended Complaint tlia} Defendants failed to
accommodate his eye disability in viotatiof the Rehabilitation Act of 1973; (2)
Defendants retaliated against himviolation of Title VII ofthe Civil Rights Act of 1964;
(3) his eye illness and injugnd eventual loss of sigbbnstitute personal injuries
compensable under the Federal Tort @&Act; and (4) Defendant Dawn Grilliott
intentionally inflicted emotional distress upon Him.

The case is presently pending upon Deéetst Third Motion to Dismiss (Doc. #33),

Centeno’s Response in Opposition (Doc? #Defendants’ Reply (Doc. #52), and the

! Attached is a NOTICE to the parties regagdobjections to this Report and Recommendations.

2The undersigned recently recommended that the USBitte:s be substituted in place of Grilliott. That
recommendation is presently pending. As a resultapteferences to Defendants is presently accurate.
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record as a whole.

The factual background alleged in Centsnariginal Complaint has been previously
described. (Doc. #15). Centeno’s SecondeAded Complaint presents many of the same
facts. Accordingly, the previous factual descriptidn, is incorporated herein by reference.
Il. Rule 12(b)(6) Standards

Defendants contend that dismissal of @aots discriminationrad retaliation claims
is warranted under Fed. R. Civ. P. 12(b)(6¢ ¢l his failure to exhaust his administrative
remedies before filing the present case. (Doc. Ra8elD#455;see Steiner v. Henderson
354 F.3d 432, 435 (6th Cir. @8) (and cases cited therein)in this context, the Court
“construe[s] the complaint ithe light most favorable tine plaintiff, accept[s] its
allegations as true, and dra\wdl reasonable inferencesfiavor of the plaintiff.”

Bickerstaff v. Lucarelli830 F.3d 388, 396 (C.A.6 (Ohio), 2016)
lll.  Procedural Matters

Presently, the most sigrent information Centeno has added in his Second
Amended Complaint tells the tadé his administrative activitg initially with the Postal
Service, later with the Equal Employmentg@ptunity Commission. Centeno supports his
Second Amended Complaints with documédnisn those administrative proceedings,
including (in part) a copy dhe September 2013 Settlem&gireement (the Settlement
Agreement) between Centeno ane Bostal Service; letters lagorney sent to the Postal
Service—including a letter tive Postal Service’s Equal ployment Opportunity (EEO)

Manager; Centeno’s EEO Pre-Complaint Colingg=orm; the Postal Service’s decision (in



July 2015), finding no violation of the Settbent Agreement, and the EEOC Office of
Federal Operation’s decisionnfling the Postal Service viodat the terms of the Settlement
Agreement. (Doc. #27, Exhibits 1-7).

Defendants do not challenge Centenolanee on these documents. They have
likewise attached documents findhe administrative proceedings, namely, Centeno’'s EEOC
charge, his notice of appeal, his supportingfliend Exhibits attached to it), and the
EEOC's notice to Centeno’s counsel. (D#83, Exhibits A-D). Although Centeno
correctly points out that, igeneral, such extra-pleading dogents cannot be considered
when resolving a motion to dismiss under Fed. R. Civ. P. 12(b)B&it, he does not ask the
Court to convert Defendants’ Rule 12(h)§8otion to a motion fosummary judgment
under Fed. R. Civ. P. 56. This gives sgmaeise. May the Court consider the extra-
pleading documents without converting Defent$’ Rule 12(b)(6) Miion to a motion for
summary judgment?

The parties do not addressstquestion, potentially &/ing its answer murky and
depriving the Court of the befits gained by mutuallyealousepresentation. Their reliance
on extra-pleading documents is also sonawhystifying when District Judge Rice
previously explained, “[t]o thextent that Plaintiff alleges that Defendant’s breach of the
Settlement Agreement is so material that leukhno longer be baul by the promises he

made in that Agreement, thissue is more appropriately addressed in the context of a

3 (Doc. #47 PagelD#577 (citingWeiner v. Klais & Cq.1089 F.3d 86, 88 (6th Cir. 199@yerruled on other
grounds, Swierkiewicz v. Sorema, N384 U.S. 506 (2002)).



motion for summary judgment.”(Doc. #18PagelD#233). To be fair, Judge Rice’s
decision did not specifically priee the parties’ presenhaice to litigate their dispute
under Rule 12(b)(6) ther than Rule 56.

Regardless, the parties’ reliance on theudwents related to the Agency’s (Postal
Service’s) EEO proceedings athe subsequent EEOC proceegh contain facts consistent
with or confirming the Second Amended Conpis tale of administrative activities.
Centeno, moreover, has not challengedeeithe authenticity of the extra-pleading
documents or Defendants’ reliance on them ppsut of their Motion to Dismiss. For these
reasons, the Court may consider the EE@BBOC documents atthed to the Second
Amended Complaint and Defeamats’ Motion to Dismiss withut converting it to a Motion
for Summary JudgmenSee Amini v. Oberlin Colleg259 F.3d 493, 502 (6th Cir. 2001)
(proper to consider EEOC clyarattached to Complaingee also Weined 08 F.3d at 89
(“[A] defendant may introduce certain pertinentdments if the plaintiff fails to do so....
Otherwise, a plaintiff with a legally defemt claim could survie a motion to dismiss
simply by failing to attach a dispitise document upon wbh it relied.”); Clark v.
Donahog 2012 WL 3224097, at *45.D. Ohio Aug. 6, 2012) (the court may take judicial
notice of administrative decisioas matters of public record).
IV.  Factual Background

Accepting as true the factual allegatiom€enteno’s Secondmended Complaint,

and drawing all reasonablef@nmence in Centeno’s favaseeBickerstaff y 830 F.3d at 396,

* The reference to singular possessive “Defendant’s? vas spot on because there was only one defendant
identified in Plaintiff's original Complaint.



reveals the following.

A. Centeno’s Agency (EEQO) Proceedings

When Centeno first asked the Postal Serticcaccommodate heye disability, they
granted his request, thus allowinign to administer eye drops iglug his work breaks. This
meant that Centeno was entitled to take aytmrinute lunch plus te breaks (ten minutes
each) to administer his eye medicatiobater, a new Custom&ervice Manager ended
Centeno’s accommodation. @eno responded Hifing a complaint of disability
discrimination with the Postal Service’s & Employment Opportunity office. On
September 18, 2013, Centeno and the P&arlice entered into a written settlement
agreement (Settlement AgreertjenCenteno “resumed worlgrin the manner he had when
he was previously accommodated.” (Doc. #23dgelD# 381). All's well that ends well; or
So it seemed.

Centeno alleges that a first breacha Settlement Agreement occurred but the
parties’ informally resolved it. In late 2014, another breadhefSettlement Agreement
occurred in when acting labor relations specialist Dawn Grilliott informed Centeno “that his
agreed upon accommodation would no longelndrgored and instead his lunch period
would be extended from thirty. to sixty ... minutes.”ld. at 381. In response, Centeno
took the following steps:

1. April 28, 2014 He sent a letter, throughuwmsel, to the District Human

Resources Manager, stating that thet®oService was violating Settlement
Agreement by charging him for a sixty-minute lundtl. at 376, 397.



2. March 13, 2015 He had not received a response to his letter, and he
consequently used the Postal SensadeEO hotline to request counseling.
at 377.

3. May 22, 2015 Centeno, through counséled a Pre-Complaint Counseling
form alleging that the Postal Seseibreached the September 2013 settlement
agreement by denying him comfort breaksl requiring him to take a sixty-
minute lunch.Id. at 377, 398-400.

4. July 2, 2015 Centeno’s counsel sent a letter to the EEO Compliance
Manager informing her of the breachl. at 377, 401.

5. July 13, 2015 The Postal Service sent aégtto Centeno telling him that his
requests for EEO counseling “will begmessed as a breach allegation ... and
will not be processed as a new counseling requédt.at 377, 402. This
letter also informed him, among otheinips, that the Postal Service did not
breach the September 20d&tlement agreemenid. at 377, 404.

At this point, Centeno’s administrative proceedings with the Postal Service
concluded.

B. Centeno’s EEOC Proceedings

Centeno appealed the Postal Servicelg 18, 2015 determination to the Equal
Employment Opportunity Commission Office lééderal Operations (EEOC). Centeno
alleges that he “requested reinstatement®tihderlying claims, if a breach was found.”
Id. at 377. The EEOC's decision, in DeceanB015, described the relief Centeno sought:
[Centeno] seeks to hawiee complaint reinstated from the point where
it was terminated, and to be arled compensatory and punitive
damages, along with attorney fees.

Id. at 408. The EEOC condad that the Postal Servibad breached the Settlement

Agreement by requiring Centeno “to take an@@ute lunch break ....'1d. at 409. The

EEOC ordered the Postal Sewvitto continue to accommodatddintiff] as it is currently



accommodating him (i.e., by allowing him tceus0 minutes of l@ak/lunch periods as
needed throughout the work day) ..1d. at 410. This was subject to the limitations set
forth in the Decision anthe Settlement AgreementCompare idat 390with id. at 401.
The Decision also notified Centethat he had the right to file a civil action in the U.S.
District Court within ninety daysld. at 411. And the decisi®tated, “This is a decision
requiring the [Postal Service] tmntinue its administrative @cessing of [his] complaint.”
Id. Centeno alleges that by this time (Decen@fd5), he had lost his eyesight and was no
longer employed by the Postal Service.

True to its word, the EEO€ontinued to process Centes complaint. In January
2016, it issued its final decision, concludingttthe Postal Servidead complied with the
EEOC’s December 2015 decisiand related mandates bypiding Centeno with his
requested accommodation (thirty-minute lunctl amo breaks (ten minutes each) to use as
at his discretionld. at 415.
V. Discussion

A. The Parties’ Contentions and Exhaustion

Defendants contend that Cenb’s claims of disabilitgiscrimination and retaliation
should be dismissedbause he failed to exhaust his administrative remedies before filing
the present case. They point out that his Second Amended Cdnagkents claims of

discrimination and retaliation based on cocidthat occurred before the Settlement

® Previous conclusions about Centeno’s effortsxttaast his administrative remedies were based on the
allegations raised in his original Complaif8ee Doc. #15. Those conclusions are no longer operative
because Centeno has filed a Second Amended Compitiiradditional details about his administrative
activities, and because the parties direct their argunaétite additional details presently before the Court.
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Agreement. Defendants reason that he failezkt@must these claims because his “claim that
the Agency breached the SettlethAgreement does not re his ability to litigate his
settled Title VII claims—his proper course of action was to seek enforcement of the
Settlement Agreement pursuant toQ%.R. § 1614.504.” (Doc. #3BagelD#457, citing
Folley v. Hendersgnl75 F. Supp.2d 1002011-12 (S.D. Ohi@011) (Rice, D.J.)).
Defendants also maintain thaetbuly 2, 2015 letter from Ceamto’s attorney to the Postal
Service’s EEO Manager did not seek raatstent of his discrimination complaing(, the
discrimination claims undeying the Settlement Agreemenke instead “sought the
Agency’s compliance with thSettlement Agreement und C.F.R. § 1604.504....”

(Doc. #33,PagelD #58). Defendants also argue thdtile 29 C.F.R. § 1604.504 permits
the EEOC to order either cotrgnce with the Settlement Agreemt or reinstatement of the
underlying discrimination clais, it does not mandate reiatgment of his underlying
claims.

Centeno contends that Behausted his discriminati and retaliation claims by
asking the EEOC to reinstate his claims undegythe Settlement Agreement. He explains
that once the EEOC determingn® Postal Service had breadithe Settlement Agreement,
he properly exercised his right to file tltigse, raising both hisnderlying discrimination
and retaliation claims (theaims arising before the Settient Agreement) and his new
discrimination and retaliation clas related to the breach (the Claims arising after the
Settlement Agreement).

“Plaintiffs bringing claims under eithditle VII or the Rdabilitation Act must



exhaust the administrative remeda&ilable to them, prior talihg suit in a federal court.”
Flowers v. PotterNo. 3:05cv052, 2008/L 687630, at *7 (S.DOhio, Mar. 11, 2008)
(Rice, D.J.)see Taylor v. Donahyd52 F. App’x 614, 617 (6th Cir. 2011) (citiByown v.
General Servs. Admi25 U.S. 820, 832-33 (1976)) (other citation omitted). “In
permitting federal employees to sue under TWk Congress conditioned the government’s
waiver of sovereign immunity upon a plaifi satisfaction of ‘rigorous administrative
exhaustion requirements and time limitationsSteiner v. Hendersoi354 F.3d 432, 434-
45 (6th Cir. 2003) (citation omitted).
The requirement that the plaihexhaust remedies prior to

instituting suit is intended to ensuteat the Commission will have been

afforded an opportunitjo attempt conciliatioand voluntary settlement,

“the preferred means for resolving plmyment discrimination disputes.”

Courts have thus held that anmoyee who does not initially follow the

administrative steps outlined in t®de and Regulations is precluded

from bringing an action before a fedecalurt. These rules also apply to

retaliation claims that are based@nduct that occurred before the

filing of the original charge.
Flowers 2008 WL 697630, at *7 (citing, in pafisdale v. Fed. Express Coyg15 F.3d
516, 527 (6th Cir. 2005])pther citations omitted).

Three things must occur for a fedeemployee to exhaust his disability
discrimination and Title VIl retaliabin claims at the agency levdlee v. Potter3:08cv344,
2010 WL 546366, at *4 (S.0Dhio 2010) (Rice, D.J.). Haust initially contact an EEO
counselor for informal EEO counselintd. (citing 29 C.F.R. § 1614.105(a)(1)He must

then file and individual discriminimn complaint withthe agencyld. (citing29 C.F.R. §

1614.106(a)).Lastly, he must receiva final agency decisiond. (citing 29 C.F.R. §



1614.110(a)l.ockett v. PotteriNo. 06-4373, 2008 WI111023 F. App’x 784 (6th Cir. 2008)
(outlining same process)). “The employee thas the option to fila discretionary appeal
of the final agency decision to the s Employment Opportunity Commission...Leg
2010 WL 546366, at *4 (citing 28.F.R. §§ 1614101, 1614.402(a)).

B. Centeno’s Pre-Settlement Claims

Centeno asserts in his SadcAmended Complaint that metified the Agency three
times about Defendants’ breach of the SettlemAgméement. The first occurred on April
28, 2015 by way of his attoey’s letter. (Doc. #2RagelD#s 376-77 and Exh. 3). The
second occurred when Centeno used the EBEOGtline and on Mag2, 2015 when he
submitted his pre-Complaint Counseling fortd. at 377 and Exh. 4The third occurred on
July 2, 2015 when kiattorney sent a lettto an EEO Managend. at 377 and Exh. 5.

The issue is whether these administrasigivities exhausted @&no’s disability
discrimination claim and his Title VI retaliationatin. Resolving thisssue begins with the
fact that these three noticeddd to specifically ask the Agendyg reinstate his underlying,
pre-Settlement Claims of dismination or retaliation claimsinstead, Cateno and his
attorney repeatedly alleged that Defenddraid breached the Settlement Agreement and
sought specific performance thie Settlement Agreemenid. at Exhs. 3-5PagelD#s 397-
401. This is seen most plamh his attorney’s letter on July 2, 2015, which focused on the
alleged breach and asked the Ageto “comply with the settlemeritid. at 401.

His attorney, moreover, invoked 29 C.F&R1615.504, and essentially asked for

specific performance of thgettlement AgreemenGee§ 1615.504(c)see also Taylor v.
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Greithner, 703 F.3d 328, 335 (6th Cir. 2013) (t3en 1615.504 allows a claimant ... to
seek ... specific performance of the settletregreement....”). He did not opt for the
alternative remedy available under 8§ 1615.5B4(evhat is essentiallyan unraveling of the
settlement agreement so thag][lsould pursue the undenhg discrimination claims, which
can be reviewed in federal courtlaylor, 703 F.3d at 335. Begse Centeno did explicitly
seek this alternative remedy and insteathbo specific performance of the Settlement
Agreement, he failed to exhaust his discnation and retaliation claims, he did not avalil
himself of the alternative that would hapermitted him to litigate his underlying, pre-
Settlement-Agreement claims of discrimiatiand retaliation at the Agency level.

“This exhaustion requirement is not overiyid, nor should it result in the restriction
of subsequent complaints basedprocedural technicalities tire failure of the charges to
contain the exact wording which might kegjuired in a judicial pleading.”

Blume v. Potter289 F. App’x 99, 103 (6th €i2008) (quoting, in parRandolph v. Ohio
Dep't of Youth Servs453 F.3d 724, 732 (6th CR2006) (other citation omitted)).
“Consequently, “the EEOC complaint shohtdliberally construed to encompass all
claims ‘reasonably expected to grow ofithe charge of discrimination.” Scott v.
Eastman Chemical Co275 F. App’x 466, 471 (6th Cir. 2008) (quotiRgndolph 453 F.3d
at 732 andHaithcock v. Frank958 F.2d 671, 67&th Cir.1992)).

The closest Centeno came to alleginglallgg discrimination or retaliation was in
the pre-Complaint Counseling form whereiheluded the words “Disability—Vision” and

“Retaliation—Prior EEQActivity/Settlement.” Id. at 398. But, he focused his explanation

11



of these claims on the alleged breackhef Settlement Agreemewithout mentioning
discrimination or retaliationCenteno’s discriminatioand retaliation claims do not
reasonably grow out of this Pre-Complaintu@seling form because it predated Centeno’s
counsel’s two letters. Each of those letters focused and simptidhe alleged breach of
the Settlement Agreement without seekingimoavel it so Cerino could litigate his
discrimination and retaliation claims at the Aggihevel. And, neither of those letters
alleged facts or raised clairttsat would reasonably g rise to, or alert the Postal Service
to, Centeno’s pre-Settlement Agreemeistrimination and retaliation claims.

This does not matter, accard to Centeno, because he raised his claims with the
EEOC. Although accurate—he did raise his giismation and retaliation claims with the
EEOC—this does not correct or obviate his falto ask the Postal Service to reinstate his
claims. By choosing to seek specifiafpemance rather than reinstatement of his
underlying claims at the Agency level, he faitedjive the Postal $&ce an opportunity to
address the merits of his claim. Hertifore failed to exhaust his pre-Settlement-
Agreement claims of diserniination and retaliation.

Accordingly, Defendants’ Motion to Dismisswell taken as to Centeno’s failure to
exhaust his pre-Settlement Agreement claims.

C. Centeno’s Post-Settlement Claims

It is unnecessary to resolve whether @antproperly exhausted his claims that
Defendants discriminated and retaliated addims after the parties entered into the

Settlement Agreement (on Septeen 18, 2013). Exhaustion dosst come into play here

12



because the Regulation amalble to these claims required the EEOC to open a new
complaint concerning the discriminatioratrallegedly occurred after the Settlement
Agreement. It states, in pertinent part: “A&tions that subsequent acts of discrimination
violate a settlement agreement shall be proceaseseparate complérunder 8 1614.06 or
8 1614.204, as appropriate, rather than undeisettion.” 29 C.F.R. 8§ 1614.504(c). Given
this mandate, the EEOC'’s failure to procass& new complaint Centeno’s post-Settlement
Agreement claim of discrimination constituted an error of laiickey v. ChadickNo.
2:08cv0824, 2010 WL 11484581, at *16 (S.D. Ohio 2010) (Grabai) (“Generally, a
court will not uphold aragency action whereahagency fails to fatiw its own regulations
and where that error prejudiceslaimant or deprives the claimant of a substantial right.”).
Although Defendants contend thHaenteno waived this clai by not asking the EEO to
process his post-Settlement-Agreement claine @sw complaint, the Regulation required
the EEO to process a new compta There is no language 29 C.F.R. 8§ 1614.504 that
required him to spefically seek this.

Centeno’s post-Settlement Agreementlratian claim presents a possible twist
because “plaintiffs are notgaired to exhaust administiege procedures for ‘retaliation
claims based on conduct that occurs afterfiling of the EEOC charge,’ given that those
claims ‘can be reasonably expected to grow out of the chargacthiano v. Potter2010
WL 11541828, at *3S.D. Ohio 201p(Rice, D.J.) (quoting, in pargtrouss v. Mich. Dep't
of Corr., 250 F.3d 336, 342 (6th CR001)). This possible twistraightens out because the

retaliation alleged in CentereoSecond Amended Complaintoerns Defendants’ alleged
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failure to accommodate his disability before dagdiled his EEOC charge in October 2012.
SeeDoc. #27 PagelD#384; ge alsoDoc. #33, Exh. A. (containg date he filed his EEOC
Charge). If, moreover, the Agcy and the EEOC had propeprocessed Centeno’s post-
Settlement claim of discrimination as a newngdaint, Centeno would have exhausted his
post-Settlement claim of retaliation becaiisgould have reasody arisen from his
discrimination charge. And, because thmauistrative error in nbprocessing Centeno’s
post-Settlement claim of discrimation requires remand, fagasons explained in the next
paragraph, the remand for pessing of a new complaint will include processing of his
post-Settlement-Agreement claim of retaliatidraftis, to the extent involved retaliatory
conduct that allegedly occurred beftue=filed his October 2012 EEOC charge).

Defendants are correct that the remedy fmr éiror is an Order remanding the matter
for Agency EEO processing and, if warrantedCEEprocessing as a new complaint. “Itis
well settled that when an ageneyakes an error of law in idministrative proceedings, a
reviewing court should remand the case toafpency so that the egcy may take further
action consistent with the correct legal standar@dssell Mfg. Co. v. U.S. Dept. of Labor
101 F.3d 1132, 1136 (6th Cir. 1996). And, emssuming that Centeno did not exhaust this
claim because he never presented iBBOC, a remand will provide him with the
opportunity to do so.

Accordingly,DefendantsMotion to Dismiss is well taken as to Centeno’s post-
Settlement Agreement claimsaitcrimination and retaliationThose claims should be

dismissed without prejudice to renewal anddla@ms remanded to the Postal Service for

14



further proceedings undemaw complaint, pursuant 29 C.F.R. § 1614.504(c).
VI. Federal Tort Claims Act

Centeno’s Second Amended Complaint ragseersonal-injury claim (essentially a
negligence claim) against Defendants urttie Federal Tort Claims Act (FTCA).

Defendants initially contend that thedeéeal Employees Compensation Act (FECA)
precludes Centeno’s FTCA claim because higjatlenjuries are the salt of conduct that
took place while he was perfomg his job duties. This arguntemas not surprising at that
time because “[w]lhen FECA provides a remedgranjured federal employee, that remedy
is exclusive.” McDaniel v. United State®No. 3:91¢cv1541991 WL 398674, at *1 (S.D.
Ohio 1991) (Rice, D.J.) (citing, in pak,U.S.C. § 8116(c); and, in footnoteLbckheed
Aircraft Corp. v. United Stateg60 U.S. 190, 194 (1983pff'd, 970 F.2d 194 (6th Cir.
1992). What is somewhatrprising, or perhaps unanticipdtby the parties, is that the
Secretary of Labor denied Centeno’s FECA claim.

Centeno states that he filed both a-Cand CA-2, and the Office of Workers
Compensation determined that FECA did omter his eye injuries. (Doc. #47agelD#
584). Centeno argues, “Basedthis lack of FECA coverag@he] was permitted to pursue
his FECA coverage, [he] wgermitted to pursue his alaifor negligence under the
FTCA.” Id. Although Centeno does not explain makb®ut these events, he is doubtlessly
referring to workers’-compensation claims (QACA-2) he submitted to, and were denied
by, the Department of Labor’s Office Workers Compensation, Division of Federal

Employees’ Compensation.
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Defendants acknowledge in their ReplgttiCenteno’s “FECA claim was denied.”
(Doc. #52 PagelD#597). They thereforirn to the merits of Centeno’s FTCA claim
because “[i]f the Secretary of [Labor] detenes that the injurgid not occur in the
performance of duty, FECA does not cover the injury, and the employee may proceed in
court.” 1d. (quoting, parentheticalljyicDaniel v. United State970 F.2d 194, 198 (6th Cir.
1992)).

Defendants contend that Cenb cannot plead facts sufnt to state a plausible
negligence claim. Yet, the firime Defendants raise this cention is in their Reply, an
improper procedure: “It is well settled that a party may not raise an issue for
the first time in a reply brief.’Books A Million, Inc. v. H & N Enterprises, 1nd40
F.Supp.2d 846, 859 (S.D. OM001) (Rice, D.J.). More significantly, Defendants rest their
non-plausibility assertion ogvidence-based arguments mappropriate for consideration
at the summary-judgment stagetioé case. They contend:

[T]here is absolutely nevidence in thadministrative @cord that the

USPS denied Plaintiff th@pportunity to administer his eye drops while he

was at work. To the contrary, andthe [EEOC] OFO fond, USPS afforded

[P]laintiff ‘a 60-minute lunch breacd two 10 minute comfort breaks.”...

There was no finding that USPS deniediftiff the ability to take “comfort

breaks.” Therefore, the factual basis on which Plaintiff bases his negligence

claim is demonstrably untrue.

(Doc. #52 PagelD#598).
At the present stage of the case, tlgrired plausibility analysis of Centeno’s

negligence claim focuses on the allegationsisfSecond Amended Complaint, not on the

substantive facts found, or not addressedhbyEEOC at the administrative level. The
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Court, moreover, is not boury the absence of a finding by the EEOC “that USPS denied
Plaintiff the ability to thke “‘comfort breaks.”ld. Defendants cite no authority for the
proposition that this Court is bound eithmra finding that the EEOC made or by a
conclusion they did not address or reachd Aaithough documents filed with, and coming
from, the EEOC are considerehtters of public record;aplinger v. Uanium Disposition
ServicesLLC, 2:08cv548, 2009 WB67407, at *2 (S.D. Ohig009) (Graham, D.J.), the
EEOC's findings of fact are notrading in later judicial proceeding&f. Smith v. Perkins

Bd. of Edug 708 F.3d 821, 828 (6th Cir. 2013) (azabes discussed therein) (“the Supreme
Court has held that the doctrine of collatestoppel does not appiy claims under Title
VIL."); cf. also Benaugh v. Ohio Civil Rights Comto 1:04cv306, @07 WL 1795305, n.1
(S.D. Ohio 2007) (stang parenthetically, “EEOC detemations and findings of fact,
although not binding on the trier of fact, aremaskible as evidence in civil proceedings as
probative of a claim of employmediscrimination....”) (citation omitted)).

In addition, Centeno alleges in his Secé&mended Complaint that while his charge
was pending with the EEOC, he “was deniegldpportunity to use his comfort breaks as he
had been using them and coulot administer his eye drops a®scribed.” (Doc. #27,
PagelD# 382). Accepting this as true—aspiresently mandatory—Centeno has done all
he needs, at this stagetbé case, to plead that Defentiadenied him comfort breaks,
regardless of whether the administrative reamatains, or does not contain, evidence

supporting it.
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Defendants also contend that Centem&gligence claim ibased on a formulaic
recitation of the elements, falling shortsdffowing a “but for” connection between
Defendants’ conduct and the loss of hissght. This contention lacks merit.

According to Centeno, the accommodatiorsbeght and the Postal Service granted,
allowed him two standard breaks (ten minwgash), a thirty-minute lunch break, and
comfort breaks of undetermined duration.n@ort breaks were provided to all letter
carriers for necessary activitiesich as using the restroond. at 380. Centeno alleges that
Defendants did not permit him to take comtforeaks, for a lengthy time period—week
upon week for fifteemveeks. This prevented him from administering his eye drops as his
physician had prescribed. After this fifteereek period, Centenodsét the ability to read
the letters he was responsible for preparing for delivery.” (Doc.R&jeID#382).
Accepting these allegations as true, a reasenaf#rence of “but for” causation can be
drawn between Defendants’ act of denying €eatcomfort breaks (as he had previously
taken them under the agreed-upon accommmmdawith his inability to administer
prescription medication as his physician dieelctcaused him to loges ability to read
letters and his vision. Ceamo’s Second Amended Complaiherefore asserts sufficient
facts to plausibly show the “but for” elemt of his negligence claim. Accordingly,
Centeno’s FTCA claim is not subject to dissakunder Fed. R. Civ. P. 12(b)(1) or (6).

VII. Intentional Infliction of Emotional Distress
Defendants argue that Title VII precludes @erats claim of intentional infliction of

emotional distress (IIED) because he “hasidentified a ‘distincand independ#’ right
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upon which his bases his IIED claim.” (Doc. #83agelD# 33). This contention lacks
merit because Centeno allegleat Defendants inflicted seneeemotional distress upon him
connected to a highly personajury—loss of vision—that imot compensable under Title
VII. See Wallace v. Hendersad88 F.Supp.2d 980, 986 (S.Ohio 2000) (Rice, D.J.)
(Declining to dismiss IIED claim becausélé@ VIl does not “preclude plaintiffs from
bringing claims which, altha@h based on the same facts amdumstances as the Title VII
claim, are based on a violation odliatinct and independent right.”).

Defendants also argue that Centeno hiedféo raise a plausible IIED claim.
Defendants, however, base tArgument on the same flawezhsoning upon which they
seek dismissal of Centeno’s negligence clairhis argument thereferfails for the reasons
stated abovesupra VI.

Accordingly, Centeno’s IIED claim is notigject to dismissal under Rule 12(b)(6).

IT IS THEREFORE RECOMMENDED THAT :

Defendants’ Third Motion to Dismig®oc. #33) be GRANED in part and

DENIED in part.

January 9, 2018 s/Sharon L. Ovington
SharorL. Ovington
United StatesMagistrateJudge

19



NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif. 72(b), any party may seraead file specific, written
objections to the proposed fimgis and recommendations witlHOURTEEN days after
being served with this Repahd Recommendations. Pursuarféd. R. Civ. P. 6(d), this
period is extended tSEVENTEEN days if this Report ibeing served by one of the
methods of service listed in Fed. R. Civ5f)(2)(C), (D), (E), ofF). Such objections
shall specify the portions of the Reporfaitied to and shall be accompanied by a
memorandum of law in support of the oltjens. If the Report and Recommendation is
based in whole or in part upon matters occurahgecord at an oral hearing, the objecting
party shall promptly arrange for the transcriptodrihe record, or such portions of it as all
parties may agree upon or the Magistdatdge deems sufficient, unless the assigned
District Judge otherwise dirext A party may respond to @ther party’s objections within
FOURTEEN days after being servedth a copy thereof.

Failure to make objections in accordamg#h this procedure may forfeit rights on

appeal. See Thomas v. Ard74 U.S. 140 (1985))nited States v. Walter638 F.2d 947,
949-50 (6th Cir. 1981).
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