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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

EVERETT AYTCH, : Case No. 3:16-cv-143

Plaintiff, . District Judge Walter H. Rice

- Magistrate Judge Sharon L. Ovington
VS. :

NANCY A. BERRYHILL,
COMMISSIONER OF THE SOCIAL :
SECURITY ADMINISTRATION,

Defendant.

REPORT AND RECOMMENDATIONS *

l. Introduction

Plaintiff Everett Aytch brings this case challenging the Social Security
Administration’s denial of his applicatiomsr period of disability Disability Insurance
Benefits, and Supplemental&eity Income. He appliefbr benefits on February 17,
2009, asserting that he could lmager work a substantial jpigob. On July 29, 2011,
Administrative Law Judge (ALJ) Robert ldi@und that he was not under a “disability”
as defined in the Social Security Act.

The Appeals Council denied Plaintiff's regtiéor review, and he filed a previous
action in United States District Codadr the Southern Birict of Ohio. SeeAytch v.

Commissioner of Social Securi:13-cv-135, 2014 WK443286 (S.D. Ohio Sept.8,

! Attached is a NOTICE to the parties regagdobjections to this Report and Recommendations.
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2014) (D.J. Rice). The Court reversed thommissioner’s decision and remanded the
case pursuant to sentence four of 42 0.8.405(qg) for further administrative
proceedingsld. at *2. On December 18, 2015, ALJ Eric Anschuetz concluded Plaintiff
was not eligible for benefits because he isuraer a “disability” as defined in the Social
Security Act.

The case is before the Court upon Pl#fistStatement of Eors (Doc. #9), the
Commissioner’'s Memorandum in Opposition (D#t2), and the administrative record
(Doc. #s 6-7).

Plaintiff seeks a remand ofishcase for payment of benefits or, at a minimum, for
further proceedings. The Commissioner @bksCourt to affirm ALJ Anschuetz’s non-
disability decision.

Il. Background

Plaintiff asserts that he has been ural&disability” since Deember 31, 2000.

He was twenty-eight years old at thateimnd was therefore considered a “younger
person” under Socialegsurity RegulationsSee20 C.F.R. 88 404.1563(c), 416.963(c).
He has a high school educaticbee20 C.F.R. 88 404.1564(b)(2), 416.964(b)(2).

A. Plaintiff's Testimony

Plaintiff testified at the éaring before ALJ Anschuetiaat his disability began on
December 31, 2000 when hdgdged having these major, major flare-ups ...” where he
could not move. (Doc. #PagelD#1081). “[M]y whole body jst, like, locked up on
me. Swelling in both legs and feet. Uppedy pain. Joinpain. Went to the

emergency room, and they triselveral different kinds of medications to try to ease the



pain, and stop the swelling. And | had to teaow to use my joints and stuff all over —
my leg stuff all over again’ld. After a few months, Plaintifittempted to go to work at
a tax preparation service but only stayed four monithsat 1082.

In 2007, Plaintiff woked part-time as security guard.ld. While at work one
day, his whole body locked @md he was unable to moviel. He could not walk to his
car and had to be carrietd. His co-workers drove him homiee collapsed as he tried to
get out of the car, and they deofim to Miami Valley Hospitalld. at 1082-83.

From 2004 to 2008, Plaiff worked in customer seice for Global Reader
Services.ld. at 1083. He had to get up from his desk every five to ten minutes because
his joints would start to loclp, his legs would start bung and tingling, and his groin
area would go numbld. at 1083, 1104. He was let gachase “they [were] tired of me
coming to work, not being able toove, not being able to sitationary and do the job.”
Id. at 1083. After losing his jolne lost his house as welld. at 1084.

In February 2014, Plaintiff worked as a server at Red Lobkleat 1085. He
worked for approximately thremonths until he had surgeryd. After surgery, he
returned to Red Lobster but orésted a little over one montid. at 1084. During the
same time period he work@art time at Burger Kingld. at 1085-86.

In early 2015, E.C. Staffing employed Pl#inpart time for a month and a half as
a housemanld. at 1078. He was responsible fagh pickup and pushing a linen cart.
Id. at 1079. He usually worked twenty-four hours per wddk.He stopped working

because “my feet and stuff stattewelling back up. | startedviag issues doing the job.



And they wasn’t going to increase the hours at dtl."at 1080. He looked for a new job
doing office work but was unable to find onlel.

Plaintiff has not had a full body flare-ugcently, “but | still do have flare-ups
where | can wake up, and tryget out [of] the bed, and have to lean on [Jthe bed, my
dresser, the wall of the bathroom, my sithen | sit down to wsthe bathroom, [and]
try to get up, | [have] to put my elbow across the sink, and lift myself up with the top of
the toilet ....” Id. at 1107. He experiences thése to fifteen times per monthd.

Plaintiff has had some difficulty with higealth insurance. He used to see Dr.
Sullivan for his foot problems but his irsunce will not cover appointments until he
meets his deductibldd. at 1092. He then begaratment at Ohio Southwedd.
Unfortunately, he is “in dtections with them ....”ld. As a result, he does not have a
podiatrist. Id.

Plaintiff has difficulty with hishands cramping and locking ufd. at 1106.

When he uses a computer, tregrt to go numb and burihd. He used to type 120
words per minute but nosan only type 291d.

Plaintiff takes Allopurinol, Novasc, and aspirin regularlyid. at 1093. He tried to
take medication for pain but it galxém “a psychotic nightmare.Id. Before his surgery,
a doctor in an emergencyam prescribed a candd. at 1097. He uses it three or four
days per weekld. at 1098. He also elevates his femta “majority of the day” and uses
ice and heatld.

Plaintiff lives in a house with his wife and soldl. at 1098-99. He does not have

a driver’s licenseld. at 1099-1100. He estimated tiat can lift and carry ten pounds



and walk a block and a halfd. at 1100. When he geised of sitting in bed, he
sometimes tries to wallo stretch his jointsld. On an average day, Plaintiff gets up at
six or seven o’clock and goes to deetween nine and eleven o’clockd. at 1101.
During the day he spends about an fmuhis computer, reading and e-mailind. He
does some chores such as wiping the winohothie bathroom, laundry, and dished. at
1102.

B. Dr. Alex’s Testimony

Dr. Maurice Alex, a medical expert, testdiat the first heanig on May 9, 2011.
(Doc. #6,PagelD#67). He first askeBlaintiff a few questions. He asked why Plaintiff
did not receive medical treatmebetween 2002 and 2006l. at 78-79. Plaintiff
explained that he could not afford it sowent to the emergency room instead because
part of his bills was covered by “hospital insuranckel” Dr. Alex asked if any doctor
had advised him to lose weight be on a very strict dietnd Plaintiff responded that he
was on a diet but no doctor had told him tmaineeded to lose between seventy-five and
one-hundred pounddd. at 79-80.

Dr. Alex testified that Plaintiff did not ne¢ Listing 1.04 Disorders of the Spine;
4.04 Ischemic Heart Disease; 12.04 Affective Disorders; f4nl@mmatory arthritis; or
1.02(A) Major Dysfunction of a Joint(s)®olvement of one major peripheral weight-

bearing joint, resulting in inaity to ambulate effectively.ld. at 80-81.

2 The transcript indicates that Dr. Alex said “14.08” and then discussed rhétiarditoitis. Because
Listing 14.08 addresses a human immunodeficiency virus (HIV) infection, it is likely that he was
referring to Listing 14.09.



He further explained that although Pit#if had gone to the emergency room
several times for gout flare-ups, x-rayfshis joints are always negativéd. at 81.

Further, when he ran out of medication and Wwaspitalized, he responded rapidly to the
medication given by the hospithd his symptoms disappeardd. Dr. Alex

emphasized that the records indicate “pamuisof proportion to physical exam.... [and]
symptoms are out of proportion to findingdd. at 81-82 (citations omitted). Despite
this, he opined, “there is mquestion [Plaintiff] has gout. There’s a question whether he
took his medicine on a routine basis avitkther he was following a diet that was
sufficient in trying tokeep his uric acid down alongtivthe medication he’s taking for
gout.” Id. at 82.

When further questioned by Dr. Alex, Plaffhtestified that he has flare-ups at
least four or five times in a six-month period. at 86. They usually last seven to ten
days but can last for weeks or months at a titdeat 86-87. Dr. Alexopined, “It is not
clinically reasonable [for someone to hdkiat many attacks] nor the extent of the
discomfort lasting that many daysld. at 87.

Dr. Alex opined, “[Dr. Torell¢ stated that he was capable of sedentary work and
with his history, with the artitic changes that he is showirnthe osteo arthritic changes
that he is showing, with higeight and with the gout, | wodilsay to the court that | think
that he should be limiteid sedentary work.’ld. at 82. Additionally, he should avoid
excessive heat and cold and high humidity.at 83. He should not climb scaffolds or
ladders, and his ability to kneelawl, and bend are limited tmly what is necessary for

activities of daily living. Id.



C. Medical Opinions
I. Antony T. Jacob, M.D.

Dr. Jacob, Plaintiff's treating physiciacompleted a medical assessment in
February 20091d. at 920. He opined Plaintiff couttbt walk at all in an eight-hour
workday, could sit for four hoursnd could not lift or carry any weightd. at 921. His
ability to push/pull and bend extremely limited and petitive foot movements are
markedly limited. Id.

On June 19, 2009, Dr. Jacob opined Iatter that Plaintiff was “not ready to
return to work at this timeHe is not able to do any kiraf work that involves a lot of
lifting, bending, or walking.”ld. at 700.

Dr. Jacob completed a second medicagdamment questionnaire in February
2011. 1d. at 971-73. He indicated Plaintiff tha history of joint pain, swelling, and
tendernessld. at 971. He also has morning stiffness and limitation of motion in his
joints. Id. Plaintiff had inflammation in both le@s at his most recent examinatida.
Dr. Jacob opined Plaintiff has significant fatigue; no limitation of activities of daily
living; moderate limitation in maintaining social functioning; and mild limitation in
completing tasks in a timely mamndue to deficiencies in concentration, persistence, and
pace.ld. at 972. He can stand for thirty minutes at one time, isirie hour, frequently
lift five pounds, occasionally bend, never gipand occasionally raise either arm over

shoulder level.ld. Plaintiff cannot work for any amount of timéd.



ii. Jonathan Sullivan, DPM

Dr. Sullivan, Plaintiff's treating podigst, completed a medical assessment on
February 2, 2015. (Doc. #2agelD#s 1338-39). He diagnadeliffuse osteoarthritis
and left-side calcaneakwicular coalition.Id. at 1238. Dr. Sullian opined Plaintiff
could stand for one hour at one timd. Further, he needed teequently elevate his
legs at or above his waiskd. Dr. Sullivan also indicated & Plaintiff is not “able to
walk at a reasonable pace on rough or uneweface, able to walk enough to shop or
bank, able to climb a few steps at a reas@nphte with the use of a single handrail[.]”

Id. Additionally, Plaintiff's pain is severdd.

[l. Standard of Review

The Social Security Admistration provides Disabilitynsurance Benefits and
Supplemental Security Inconte individuals who are unda “disability,” among other
eligibility requirements.Bowen v. City of New York76 U.S. 467, 470 (1986ee42
U.S.C. 88 423(a)(1), 1382(a). The term &hsity’—as defined bythe Social Security
Act—has specialized meaning of limitedope. It encompasses “any medically
determinable physical or mental impagnt”’ that precludes an applicant from
performing a significant paid job—i.e., “substil gainful activity,”in Social Security
lexicon. 42 U.S.C. 88 &%¢d)(1)(A), 1382c(a)(3)(A)see Bowe476 U.S. at 469-70.

Judicial review of an ALJ’s non-dibaity decision proceeds along two lines:
“whether the ALJ applied the correct legarsdards and whether the findings of the ALJ
are supported by substantial evidencBlakley v. Comm’r of Soc. Seb81 F.3d 399,

406 (6th Cir. 2009)see Bowen v. Comm’r of Soc. $Sd@8 F.3d 742, 745-46 (6th Cir.



2007). Review for substantiavidence is not driven by wether the Court agrees or
disagrees with the ALJ’s factual findings by whether the administrative record
contains evidence contraty those factual findingsGentry v. Comm’r of Soc. Se¢41
F.3d 708, 722 (i Cir. 2014);Rogers v. Comm’r of Soc. Set86 F.3d 234241 (6th Cir.
2007). Instead, the ALJ’s factual findings ar@eld if the substantievidence standard
is met—that is, “if a ‘reasonable mind might adciye relevant evidence as adequate to
support a conclusion.”Blakley, 581 F.3d at 407 (quotingyarner v. Comm’r of Soc.

Sec, 375 F.3d 387, 390 {6 Cir. 2004)). Substantial evidence consists of “more than a
scintilla of evidence but lessah a preponderance . . .Rogers 486 F.3d at 241
(citations and internal quotation marks omittesd®e Gentry741 F.3d at 722.

The other line of judicial inquiry—rewng the correctness of the ALJ’s legal
criteria—may result in reversal even whbe record contains substantial evidence
supporting the ALJ’s factual findingsRabbers v. Comm’r of Soc. Sés82 F.3d 647,

651 (6th Cir. 2009)see Bowe78 F.3d at 746. “[E]veif supported by substantial
evidence, ‘a decision of the Commissiondt mot be upheld whex the SSA fails to
follow its own regulations and where that enpoejudices a claimant on the merits or
deprives the claimant of a substantial rightRabbers 582 F.3d at 651 (quoting in part
Bowen 478 F.3d at 746, and citifilson v. Comm’r of Soc. Se878 F.3d 541, 546-47
(6th Cir. 2004)).

IV. The ALJ’'s Decision

As noted previously, it fell to ALJ Anschkte to evaluate thevidence connected

to Plaintiff's application for benefits. H#d so by considering each of the five



sequential steps set forth in tBecial Security RegulationsSee?0 C.F.R. 88 404.1520,

416.920° He reached the foleing main conclusions:

Step 1:

Step 2:

Step 3:

Step 4:

Step 4:

Step 5:

Plaintiff has not engagedsubstantial gainful employment since
December 31, 2000.

He has the severe impairmsasftgout; osteoarthritis of bilateral
knees; status post “big toe reatent” surgery in May 2014; and
obesity.

He does not have an impainin@ combination of impairments that
meets or equals the severity okean the Commissioner’s Listing of
Impairments, 20 C.F.R. Part 404, Subpart P, Appendix 1.

His residual functional capacity, or the most he could do despite his
impairmentssee Howard v. Comm’r of Soc. S&&76 F.3d 235, 239
(6th Cir. 2002), consists of “sedany work ... excep [Plaintiff] can
lift a maximum of 10 pounds ocsianally and frequently. He can
stand and/or walk a total of twatrs in an eight-hour workday. He
can sit for a total of six hours an eight-hour workday. Due to his
foot impairments, he can only @asionally operate foot controls.
[Plaintiff] can never climb laddersppes, or scaffolds, but can
occasionally climb ramps and staiflde can occasionally balance and
stoop, but he can never kneel, croumhgrawl. [Plaintiff]f must avoid
workplace hazards, such aguotected heights and moving
mechanical parts. He cannoterate exposure to humidity and
wetness in the workplace; nor cantbkerate extremes of heat and
cold. He must have the optitmsit or stand at will at his
workstation. [Plaintiff] has no mental health limitations.”

He is unable to performny of his past relevant work.

He could perform a significanimber of jobs that exist in the
national economy.

(Doc. #7,PagelD#s 1015-28). These main findinigsl the ALJ to ultimately conclude

that Plaintiff was not underl@nefits-qualifyng disability. Id. at 1028.

% The remaining citations will identify the pertindisability Insurance Benefits Regulations with full
knowledge of the corresponding Supplenat Security Income Regulations.
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V. Discussion

Plaintiff contends that the ALJ failed psoperly consider the medical opinions of
record. The Commissioner m&ains that substantial mlence supports the ALJ’'s
assessment of the opinion evidence.

Social Security Regulations require ALJs to adhere to certain standards when
weighing medical opinions. “Key among tlkeas that greater deference is generally
given to the opinions of treating physicidhan to those of non-treating physicians,
commonly known as the triag physician rule.”"Rogers 486 F.3d at 242 (citations
omitted). The rule istraightforward:

Treating-source opinions muisé given “contlling weight”
if two conditions are met: (lthe opinion “is well-supported
by medically acceptable clinical and laborgt diagnostic

techniques”; and (2) the opinidis not inconsistent with the
other substantial evidenae[the] case record.”

Gayheart v. Comm’r of Soc. Se€10 F.3d 365, 376 (6th ICR013) (quoting in part 20
C.F.R. 8§ 404.1527(c)(2)see Gentry741 F.3d at 723.

If the treating physician’s opinion is natrtrolling, “the ALJ, in determining how
much weight is appropriate, must considérost of factors, including the length,
frequency, nature, and extent of the tneant relationship; # supportability and
consistency of the physicianconclusions; the specializati of the physician; and any
other relevant factors.Rogers 486 F.3d at 242 (citing/ilson 378 F.3d at 544).

The regulations also require ALJs to pae/i‘good reasons” for the weight placed
upon a treating source’s opiniond/ilson 378 F.3d at 544. This mandatory “good

reasons” requirement is satisfied when thel pkovides “specific reasons for the weight

11



placed on a treating source’s medical opiniond.”(quoting Soc. Sec. Rul. No. 96-2p,
1996 WL 374188, at *5 (Soc. Sec. Admin. JAly1996)). The goal is to make clear to
any subsequent reviewer the weightegi and the reasons for that weigl.

Substantial evidence mustipport the reasons provided by the Aldl.

The ALJ in the present case copied thevmus ALJ’'s assessment of Dr. Jacob’s
opinions—almost word for word—but added some further analysis. Significantly, in
Plaintiff's previous case, éhCourt found that the previous ALJ “failed to conduct a
controlling weight analysisral failed to give good reasofw the weight ultimately
accorded Dr. Jacob’s opinions.c@ordingly, the ALJ’s conclusns in this regard are not
supported by substantial evidencé&ytch v. Commissioner of Social Secyrgyl 3-cv-
135, 2014 WL 4080075, at *5 (S.Dhio Aug. 19, P14) (M.J. Newman)adopted in
full, 2014 WL 4443286 (S.D. Ohigept.8, 2014) (D.J. Rice).

The portion added by ALJ Anschuetz contaa brief analysis of the treating
physician rule. Specifically, “I note that the regulations direct that well supported
treating physician opinions that are consisteitit other substantiavidence of record
must receive controlling weight.” (Doc. #7agelD#1025) (citing 20 C.F.R. 88
404.1527(d)(2); 416.927(d)(2Soc. Sec. R. 96-2p, 38 WL 374188). The ALJ's
recitation of the treating physician rule, haxeg is not correct. A treating physician’s
opinion need not be consistent with oteabstantial evidence—iteed only be “not
inconsistent” with other substantial evidemdeecord. The difference is significant.
The Social Security Administration defines “netonsistent:.” “This is a term used to

indicate that a well-supported treating soureadical opinion need not be supported

12



directly by all of the other evidence (i.e.dies not have to be consistent with all the
other evidence) as long as there is no othkstantial evidence ithe case record that
contradicts or conflicts with the opinion.” &d5ec. R. 96-2p, 1996 WL 374188, at *3.
By needing Dr. Jacob’s opiniobh® consistent with the recqrithe ALJ required more of
him than the Regulations require. This constitutes eee Bowem78 F.3d at 746
(“[A] decision of the Commissioner will not hgheld where the SSA fails to follow its
own regulations and where that error prejudeetaimant on the merits or deprives the
claimant of a substantial right.” (citingilson,378 F.3d at 546-47)).

However, even if ALJ Anschuetz had ughd correct standard, his findings are
not supported by substantial evidence. Henth “the portions of Dr. Jacob’s opinions
that suggest that the claintacannot do work, at leastithin the sedentary functional
level, ... are contradicted by othepinions of record.” (Doc. #PagelD#1025).
However, the ALJ does not provide any furtegplanation or anindication of which
opinions he is referring to.

The ALJ further found, “despite allegatis that suggest only that [Plaintiff's]
condition has continued to worsédre earned more wking in 2014, part of the time as a
server, than he had since 2000. Consetyddr. Jacob’s conclusions that [Plaintiff]
cannot walk and cannot lift motlkan five pounds have beeantradicted by [Plaintiff's]
own actions as well.1d. at 1025. Plaintiff worked @&ed Lobster from February to May
2014. 1d. at 1085. He then had surgery and returned to work at the end of August 2014
and continued to worwntil October 1, 20141d. After Plaintiff's surgery, Dr. Sullivan

released Plaintiff to go ba¢k work with limitations. Id. at 1090. Specifically, Plaintiff

13



should not carry mortéhan ten pounds and kbould not work for more than two to three
hours. Id. Plaintiff testified that despite thelmitations, he usually worked seven-hour
shifts and carried tray that wéigd between five and ten poundd. He explained that
he exceeded the limitations because “I thougiatuld do it. | thought | could even with
the way | was hurting and stuff. | have a fantdytry to take care of, and child support
stuff. So, I try to get my body do something that it couldrpossibly do, but | tried. |
kept trying.” Id. at 1091. Unfortunately, after reting to work for a little over one
month, Plaintiff was terminatl from Red Lobster, “They told me | was a good server,
but they didn’t feel that | was adequate ohcame back after theurgery. ... They said
that | looked like | was always — my face lodk&e | was always in pain or agitated.”
Id. at 1089.

It is difficult to understad how Plaintiff's attempt tavork contradicts Dr. Jacob’s
opinions. Notably, Dr. Jacob’s most recent opinion is from February 25, 2011—three
years prior to Plaintiff working at Red Lobster. (Doc. BR&gelD#971). Despite the
time difference, Plaintiff's attempt—and rétsog failure—at working is consistent with
Dr. Jacob’s opinion that he is not able watka job that involves standing for long
periods of time. The ALJ fails to mentiorathalthough Plaintiff worked at Red Lobster
for a total of over four months, he only makig704.27. Finally, it is illogical to fault
Plaintiff for attempting to work. Despitas recurring pain and medical problems, he
attempted to support himself and his familyis effort should nobe used against him

when determining higligibility for benefits.
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The little ALJ Anschuetz added to the pisws ALJ’s assessment of Dr. Jacob’s
opinions is inadequate, incorrect, and sigbported by substantial evidence.

Accordingly, for the above asons, Plaintiff's Statement of Errors is well taken.
A remand is appropriate when the ALJ’s d&mn is unsupported tgubstantial evidence
or when the ALJ failed téollow the Administration’s own regulations and that
shortcoming prejudiced the plaintiff on the medtsdeprived the plaintiff of a substantial
right. Bowen 478 F.3d at 746. Remand mayw&ranted when the ALJ failed to
provide “good reasons” for rejectigtreating medical source’s opiniogse Wilson
378 F.3d at 545-47; failed to consider aartevidence, such as a treating source’s
opinions,see Bowe78 F.3d at 747-50; failed to cashsr the combineeffect of the
plaintiff's impairmentssee Gentry741 F.3d at 725-26; or failed to provide specific
reasons supported by substantial evidéacénding the plaitiff lacks credibility,see
Rogers 486 F.3d at 249.

Under sentence four of 42 U.S.C. § 4§)5¢he Court has authority to affirm,
modify, or reverse the Commissioner’s decisirth or without remanding the cause for
rehearing.” Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Consequently, a remand
under sentence four may result in the needuidher proceedings or an immediate award
of benefits.E.g., Blakley581 F.3d at 41(¢elisky v. Bowen35 F.3d 1027, 1041 (6th

Cir. 1994). The latter is warranted where #vidence of disabilitis overwhelming or

* In light of the above discussion, and the resultiegdto remand this case, an in-depth analysis of
Plaintiff's other challenges to¢hALJ’s decision is unwarranted.
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where the evidence of disability is strongile contrary evidence is lackindzaucher v.
Sec'y of Health & Human Sery4.7 F.3d 171, 17@th Cir. 1994).

A judicial award of benefits is unwamnted in the present case because the
evidence of disability is naiverwhelming and the evidence of disability is not strong
while contrary evidence isd&ing. However, Plaintiff i€ntitled to an Order remanding
this case to the Social SeityrAdministration pursuant teentence four of 8405(g) due
to the problems discussed above. On remidnedALJ should be directed to evaluate the
evidence of record, aluding the medical source opinions, under the applicable legal
criteria mandated by the Comssioner’s Regulationsnd Rulings antly case law, and
to evaluate Plaintiff's disability claim und#re required five-step sequential analysis to
determine anew whether Plaintiff was undelisability and whethehnis applications for
Disability Insurance Benefits and Supplenati@ecurity Income should be granted.

IT IS THEREFORE RECOMMENDED THAT
1. The Commissioner’s non-disability finding be vacated,;

2. No finding be made as to whetH&aintiff Everett Aytch was under a
“disability” within the meaning of the Social Security Act;

3. This matter bREMANDED to the Social Security Administration under
sentence four of 42 U.S.C. § 405{g) further consideration consistent
with this Report and Recommendatipasd any decien adopting this
Report and Recommendations; and

4, The case be terminated on the Court’s docket.
Date: July 25, 2017 s/Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif. 72(b), any party may seraead file specific, written
objections to the proposed findings and recommendations VA@WRTEEN days after
being served with this Report and Recomménda. Such objections shall specify the
portions of the Report objectédl and shall be accompanibg a memorandum of law in
support of the objections. If the Report &ecommendation is based in whole or in part
upon matters occurring of recbat an oral hearing, the objecting party shall promptly
arrange for the transcription tife record, or sucportions of it as all parties may agree
upon or the Magistrate Judge deems sidfit, unless the assigned District Judge
otherwise directs. A party may resybto another party’s objections within
FOURTEEN days after being servedth a copy thereof.

Failure to make objections in accordamath this procedure may forfeit rights on

appeal. See Thomas v. Ard74 U.S. 140 (1985))nited States v. Walter638 F.2d 947,
949-50 (6th Cir. 1981).
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