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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

KARLETA BROWN, . Case No. 3:16-cv-00160
Plaintiff, . District Judge Walter H. Rice
- Magistrate Judge Sharon L. Ovington
VS. :
NANCY A. BERRYHILL,
Commissioner of the Social
Security Administration,

Defendant.

REPORT AND RECOMMENDATIONS'

A person’s eligibility to receive Disability Insurance Benefits or Supplemental
Security Income often breakswlo when the Social Security Administration finds he or
she is not under a “disability.See42 U.S.C. 88 423(a), (d), 1382c(age Bowen v. City
of New York476 U.S. 467, 469-70 (1986). PlaiihKarleta Brown’s applications met
this fate mainly da to Administrative Law Judge (A) Elizabeth A. Motta’s non-
disability decision. Plaintiff brings the pres@ase seeking judicial review of the ALJ’s
decision.

The case is presently befdhee Court upon Plaintiff’ Statement of Errors (Doc.
#8), the Commissioner’'s Memoramd in Opposition (Doc. #)1Plaintiff's Reply (Doc.

#12), and the administrative record (Doc. #7).

! Attached is a NOTICE to the parties regagdobjections to this Report and Recommendations.
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On September 19, 2012, thate Plaintiff filed her gulications, she was 44 years
old. She has at least a high-school etlona Before she applied for benefits, she
worked as a production assembler.

During a hearing held by ALJ Motta, Plafhtestified that she could not work
mostly due to panic attacka@depression. She has difficuigcializing with others and
feels “almost an intimidation beirayound other people.” (Doc. #7agelD#101). She
explained that these problems started in her last job at Indian@aaslisig Corporation,
a company that makes enginlecks. She stoppleworking there when the stress became
too much, her panic attacks worsened, andlapression started. After that job, her
panic attack “progressed” and she cannot stay focudedShe takes mediations, Xanax
and Prosac, prescribed byripdysician Dr. Nickras.

Plaintiff experiences frequent crying spehiat last all day. She does not leave
her house very often and has stayed thereanfo weeks without leaving. She described
her isolation as follows:

| don’t have a life. | don’t havanything to talk to anybody about
and as far as wanting to tatk somebody about my problems, you
know, they don’t want to he#hat you know, they—it kind of—it
brings me where | feel like I'm just second class of citizen is how |
feel sometimes.
(Doc. #7,PagelD#108). She described heruse as her safe haveld. at 110. She
sometimes talks with her m@h but she spends most of her time in her bedrddmat

104. When she has a good day, she talks mitheher mother. On bad days, she shuts

down. Id. at 113. She estimated that thgemrters of her days are bad.



At some point she suffereah injury to her left hand, causing her chronic pagh.
at 106, 110. Although notstiussed in detail during hestenony, in 2004, Plaintiff
suffered amputation of two fingertips fiéfand) in a work-related acciderit. at 422.

The administrative record contains thy@nions provided by Plaintiff's long-term
treating physician Dr. Nickrasyho began treating her #06. In June 2014, Dr.
Nickras answered interrogatesi identifying Plaintiff's diagoses as (1) chronic neuritic
pain in her left upper extremity; (2) anxigganic disorder; (3) depression, and (4)
chronic analgesic use for chronic pain. (Doc.R&gelD#568). Dr. Nickras opined that
Plaintiff's “main problem is emtional and anxiety/panic disters would not allow her to
work in a normal work environmentld. at 873. Dr. Nickras noted that she did not know
if Plaintiff could perform sedwary or light work, and she anticipated that Plaintiff would
be absent from work an avemgf three times per monthd. at 874.

In May 2013, psychologist Dr. Griffithinterviewed and evaluated Plaintiff's
mental work abilities at the request of thatetagency. He diagesed Plaintiff with
major depressive disorder, recurrent, moderate; panic disorder with agoraphobia;
posttraumatic stress disorder; ammtaine abuse in full remission. He explained that there
is ample evidence to support diagnoses gbmdepressive disorder, recurrent and panic
disorder with agoraphobidd. at 427. Dr. Griffith observed that Plaintiff was dysphoric.
She displayed a downcast facial expressimahlaoked sad and tired. She spoke slowly.
She cried throughout the examination..ld’. at 425. She told Dr. Griffiths that she did
not trust anybody and felt like people were out to get lterat 424. She also reported

that she worries, and Dr. Griffiths explaingd]he described symptoms associated with



panic attacks including accelerated heartlbed trembling and aoverwhelming sense
of fear. She estimated that she expegsmone episode a week. Finally, Ms. Brown
reported symptoms associated with Posttratic Stress Disorder including intrusive
thoughts, flashbacks, nightmares, hypataitce, avoidance ardifficulty trusting
others....” Id.

Dr. Griffith opined that Rlintiff's emotional difficulties might interfere with her
ability to manage more complenulti-step instructions; her emotional difficulties may
interfere with her ability to pay attenti@amd concentrate, espally over extended
periods of time; “[ijn addition, the limitednergy, easy fatigability, poor frustration
tolerance and psychomotor retardation tfegn accompany depression may interfere
with task persistencand pace, as well.Td. at 427. And, among other mental-work
limitations, Dr. Griffiths thought, “the stressd pressures assoedtwith day-to-day
work activity might increase depressive syompatology leading to crying, withdrawal
and slow work performance.ld. at 428.

Previously, in November 2012, psychgilst Dr. Boerger evaluated Plaintiff for
the state agency. His diagnoseduded panic disorderithh agoraphobia, posttraumatic
stress disorder, and major depressive degmcurrent, moderate. His not optimistic
prognosis explained, “Because of the Istagding nature of Ms. Brown’s emotional
difficulties, symptoms arkkely to continue for tk indefinite future.”ld. at 395. He
thought Plaintiff's menory skills may vary, dependiran her pain level; she has a

pattern of social avoidance, spends most otihee at home, and does not care to interact



with others.Id. at 396. He lastly opined thatatitiff's “anxiety and depression are
likely to limit her ability to toleratevork pressures ia work setting.”1d.

In December 2012, psychologist Dr. @na reviewed the record and credited a
previous assessment by an ALJ unde@henmondrule. Id. at 170 (referring to
Drummond v. Comm’r of Soc. Sgt26 F.3d 837 (6th Cid.997)). Dr. Hoffman wrote
that Plaintiff can perform siple, routine work that has minimal changes and is non-
confrontational; she can workaamd the general public butrazot directly deal with the
public; she can occasionallytamact with supervisorsnd co-workers.” (Doc. #7,
PagelD#170). In June 2013sychologist Dr. Hoffman keewed the record and
provided opinions identad to Dr. Umana’s.ld. at 152.

Turning to the Sociabecurity Act, it defines a “disdlty” as physical or mental
impairments that are both “medically detamable” and severe engh to prevent the
applicant from (1) performing his or her pgdi and (2) engaging in “substantial gainful
activity” that is available in #regional or national economi&ee42 U.S.C. 88 423(a),
(d), 1382c(a)see also Bowert76 U.S. at 469-70. ALJ Mia concluded that Plaintiff's
medically determinable impairments fell odisithis definition by conducting the 5-step
evaluation required by s@l security law.See20 C.F.R. § 404.1520(a)(4Her more
significant findings began with her conslan that Plaintiff had many severe
Impairments—status post-trauntainjury to her left hand ith partial amputation of the
fingertips of her middle and ring fingers; reflasxmpathetic disorder of her left hand, left
arm neuropathy, depression/dysthymic disoydnd anxiety—but her impairments did

not automatically constitute disability. (Doc. #7PagelD#73).



The ALJ next assessed PHiEif’'s residual functional capacity or the most she
could do despite her impairmentSee20 C.F.R. § 404.1545(agee also Howard v.
Comm’r of Soc. Sec276 F.3d 235, 239 (6th Cir. 2002)oing so, the ALJ found that
despite Plaintiff's impairments, she couliill perform a limited range of light work
involving, in part, “simple wik; low stress work wh no strict production quotas or fast
pace and only routin@ork with minimal changes and i®n-confrontational; no contact
with the public as part of job duties; aoaly occasional contact with coworkers and
supervisors.” (Doc. #RagelD#75). Plaintiff's physical and mental limitations
precluded her from performing her past relevant wadk at 86.

The ALJ next found thagiven Plaintiff's residual factional capacity plus her
high-school education (at leaswork experience, and agshe could still perform a
significant number of jobs available to hetthe national economyThe availability of
such jobs—"photo machine opgor,” “mail clerk,” and “sirveillance system monitor’—
meant that Plaintiff was not undaibenefits-qualifying disabilityld. at 86-88.

The present judicial review determingkether ALJ Motta applied the correct
legal standards and whether substdetiddence supports her findingBlakley v.
Comm’r of Soc. Secs581 F.3d 399, 406 (6th Cir. 2008ge Bowen v. Comm’r of Soc.
Sec, 478 F.3d 742, 745-46 (6th Cir. 200T)she failed to apply the correct legal
criteria, her decision may be fatally flaweden if the record contains substantial
evidence supporting her findingRabbers v. Comm’r of Soc. Ses82 F.3d 647, 651
(6th Cir. 2009)see Bowe78 F.3d at 748)/ilson v. Comm’r of Soc. Se878 F.3d

541, 546-47 (6th Cir. 2004). A conclusiorsigpported by substantial evidence when “a



‘reasonable mind might accept the relevantlence as adequate to support a
conclusion.” Blakley, 581 F.3d at 407 (quotingarner v. Comm’r of Soc. Se875
F.3d 387, 390 (6th Ci2004). Substantial evidence comsisf “more than a scintilla of
evidence but lesthan a preponderance ..Rogers v. Comm’r of Soc. Set86 F.3d
234, 241 (6th Cir. 2007).

Plaintiff contends that the ALJ erradhen assessing and placing no meaningful
weight on Dr. Nickras’ opinions corrning her mental-work abilities. The
Commissioner asserts that the ALJ propeéiscounted Dr. Nickras’ opinions by
recognizing that her opinions contained diages rather than m@etive or clinical
findings.

A treating physician or psychologist’s an is entitled to controlling weight if it
is “well supported by medically acceptablmical and laboratory diagnostic techniques
and ... is not inconsistent witdther substantial evidence[eclaimant’s] case record.”
Gayheart v. Comm’r of Soc. Se€10 F.3d 365, 376 (6th ICR017) (citation and internal
guotation marks omitted¥eeGentry v. Comm’r of Soc. Se@41 F.3d 708, 723 (6th Cir.
2014). If the treating physician’s opinionnst controlling, “the ALJ, in determining
how much weight is appropratmust consider a host @fdtors, including the length,
frequency, nature, and extent of the tneant relationship; # supportability and
consistency of the physician’s conclusion® #ipecialization of the physician; and any
other relevant factors.Rogers 486 F.3d at 242 (citing/ilson 378 F.3d at 544). This
same list of considerations applies widrls weigh the opinions of one-time examiners

or record-reviewing physians and psychologistssee20 C.F.R8 404.1527(e)(2)(ii).



ALJs are also “required to provide ‘good reas’ for discounting the weight given to a
treating-source opinion.Gayheart 710 F.3d at 376 (citing § 404.1527(c)(2).

ALJ Motta declined to jgice controlling or deferentiaveight, and instead placed
“little weight,” on Dr. Nickras’ opinionsancerning Plaintiff’'s mental-work limitations.
(Doc. #7,PagelD#84). The ALJ wrote, “Although D Nickras as a primary source has
seen the claimant since 1996, the undersigned gives little weight to her assessment
because it is unsupported by objective sgmd findings in the gponderance of the
record.” Id. Yet, the ALJ did not buttress thistivfurther information or explanation,
leaving it fatally ambiguous. EhSixth Circuit has explained:

[T]he conclusion that [the treating source’s] opinions “are not
well-supported by any objective findings” is ambiguous. One cannot
determine whether the purported prables that the opinions rely on
findings that are not objective (i.e., that are not the result of medically
acceptable clinical and laboratory diagnostic technicgpee20
C.F.R. 8 404.1527(c)(2)), or that the findings are sufficiently
objective but do not support the content of the opinions.”

Gayheart 710 F.3d at 377. Additionally, ALJ Motta did not explain what, if any,
specific portions of the mental health red®are inconsistent with Dr. Nickras’
conclusions. This shortcoming, combined vitie ALJ’s failure to discuss in what way
the Dr. Nickras’ opinions ar&insupported,” did not provielgood reasons for declining
to place controlling weight on Dr. Nicksaopinions. Other evidence, moreover,
compounds this problem—specifically, thermpns of Dr. Boerger and Dr. Griffiths,
which were largely consistent with the significant symptoms and mental status

abnormalities recorded by both.ickras (and, for that mattdp]aintiff's mental health

counselor, Ms. Allen).SeeDoc. #7,PagelD#s 391-96, 401, 40810, 417, 421-28, 496-



504, & 562. At a minimum, th evidence is not inconsistaenith Dr. Nickras’ opinions.

Cf. Social Sec. Ruling 96-2p996 WL 374188, *3 (July 2,996) (“Not inconsistent.

This is a term used to indicated thavell-supported treating soce medical opinion

need not be supported directly all of the other evidence (i.e., it does not have to be
consistent with all the other evidence) as long as there is no other substantial evidence in
the case record that contradictonflicts with the opinion.”).

The ALJ also observed,rilthe June 2014 assessidr. Nickras basically
refused to address any phyditmitations, which is sumsing given how much pain
medicine she has been prescripover the years.” (Doc. #PagelD#84). This
observation is not a valid reason for @ignting Dr. Nickrasopinions because it
misreads what Dr. Nickras wrote. Dr. Nickrdid not say that her training deprived her
of the ability to address “any physical limitans...,” as the ALJ believed. Instead, Dr.
Nickras wrote, “I do not have the equipmentraining to assess physical endurance as
guestioned above.” (Doc. #7agelD#574). Her reference to the physical abilities
“questioned above” pointed to the speciiitng and other limitations encompassed
within the definitions okedentary and light workdd. The ALJ unreasonably overlooked
the fact that the equipmebt. Nickras lacked—doubtlessteferring to weight-lifting
equipment used to test patients’ liftiagilities—is not often found in primary care
physicians’ offices. The ALJ also unreaably overlooked the training necessary for
anyone, including a physician, to be qualifiecdédely test a patient’s lifting, walking,
and standing abilities. And, Plaintiff cectly points outhat Dr. Nickras’

acknowledgment that she ladke equipment and training this area constitutes honest



self-evaluation. Such honesty tends tovglshe was not exaggéirg her observations
or opinions and therefore tends to suppatdhpport the validity ahe information and
opinions she provided.

The ALJ next rejected Dr. Nickraspinions about Plaintiff mental-work
limitations based on the specialization fact8ee20 C.F.R. 8§ 404.1527(c)(5). This
appears in the ALJ’s cegnition that Dr. Nickras “is not a mental health professional and
is unqualified to offer an opinion on thechant's mental functioning.” (Doc. #7,
PagelD#84). Although Dr. Nickras is not aymhiatrist or psychologist, she treated
Plaintiff for anxiety/panic disorder and depression. She also had the benefit of observing
Plaintiff during her many officeisits over many years. €he is no indication in the
record that Dr. Nickras was unqualified teat Plaintiff's mental health problems by
prescribing medication and adjusting it overginSubstantial evidence, therefore, does
not support the ALJ’s use of the specializafiactor to find Dr. Nickas unqualified to an
offer an opinion about Plaiff's mental functioning.See Kester v. Astru2009 WL
275438, at *7 (S.D. Ohi@009) (While the fanily doctor “did notspecialize in mental
health treatment, his training and licensingdamily physician still made him qualified
to treat and prescribe suntedications for Plaintiff.”).

The ALJ’s deferential weight analysisof. Nikras’ opinion is also deficient in

2 The ALJ elsewhere observed that Bickras’ “avoidance of assessitige only area (physical) for which she

would have some reasonable qualification certainly does not bolster the undersigned&ncerificher opinion.”
(Doc. #7,PagelD#84). This is not a reasonable reading of Dr. Nickras’ decision to not provide an opinion about
the particular questions she was asked.
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that she fails to meanindfy consider and explain how any of the regulatory factors
beyond

specialization factored into her assessnoémir. Nickras’ opinions. Focusing on one
factor to the exclusion of others does paivide good reasons for placing little weight
on Dr. Nickras’ opinions pécularly when the ALJ migad some of Dr. Nickras’
statements and when other factors favgreding more weight on this treating
physician’s opinions. Those other factorslugded the length and extent of Dr. Nickras’
treatment relationship with PHiff, the meaningful explarni@ns Dr. Nickras’ provided

in support of her opinions, and the consisyeoicher opinions with other evidence—such
as the assessments of Drs. Boerger and Griffflee Gentry741 F.3d at 723, 727 (when
treating physician rule does not apply, “Almday not reject the opinion, but must apply
other factors to determine the igjet to give the opinion ....").

Further, ALJ Motta placed significant waigon the cursory opinions of record-
reviewing psychologists, Dr. Umana add Hoffman, by findingheir assessments
supported by objective signs and findings #rat “the current record contains nothing
new to support marked or greater limitatiadhat those set forth in the prior [ALJ’S]
decision, and thus there is not mateciznge from the prior decision.” (Doc. #7,
PagelD# 82). This constituted error because &LJ did not apply the same level of
scrutiny to these record-revievgéppinions than she applied when rejecting Dr. Nickras’
opinions. “A more rigorous scrutiny ofdéhreating-source opinion than the nontreating
and nonexamining opinions isqmisely the inverse of the analysis that the regulation

requires.” Gayheart 710 F.3d at 379.

11



In support of ALJ Motta’s decision,@iCommissioner maintains that “specific
inconsistencies and aspects of the recordlicted with Dr. Nickras’ mental health
limitations.” (Doc. #11PagelD#650). Yet, in weighing Dr. Nickras’ opinions, ALJ
Motta did not specifically relpn the “inconsistencies amadpects of the record” the
Commissioner now identifies. The Commissiomstead looks elsewhere in the record,
such as ALJ Motta’s evidentiasummaries and discussionsRi&intiff's credibility. To
this extent, the Commissioner improperly reliepost hoaationalizations to substitute
for the ALJ’s deficient weiglmg of Dr. Nickras’ opinions. “In reviewing an ALJ's
findings and conclusions, this Costtall not ‘accept appellate counsedest hoc
rationalization for agency action in lieu otfarate] reasons and findings enunciated by
the Board.” Keeton v. Commissioner of Social S&83 F. App’'x 515, 524 (6th Cir.
2014) (quoting, in partlyatt Corp. v. N.L.R.B939 F.2d 361, 367 {{% Cir. 1991)). In
the Sixth Circuit, this principle is temperbyg the possibility of hanless error for the
reasons set forth idliller v. Berryhill, No. 3:16cv00094, 201WL 1021313, at *8 (S.D.
Ohio 2017). This, however, does not hielp Commissioner because the inconstancies
and aspects of the record relied on do not sth@nALJ’s errors were harmless. Indeed,
Dr. Nickras supported her opinions with ex@tans and were not so patently deficient
that an ALJ on remand could not possibly credit th&ee Wilson378 F.3d at 547
(noting parenthetically, “Where ‘remand wdlde an idle and useless formality,” the
courts are not required to ‘convert judicial/iew of agency action into a ping-pong

game.” (citation omitted)).
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The Commissioner also contends that the ALJ correctly followed the mandate
required byDrummond 126 F.3d 837, and properlyuiod that Plaintiff failed to
demonstrate that the record contains aegitile change in hempairments since the
previous ALJ’s decision. This contention laakerit due to the ALJ’s errors in weighing
the opinions provided by Priff's long-term treating physician Dr. Nickras, by
consulting one-time examinersDIGriffiths and Boerger,ra the state agency record-
reviewers Dr. Umana and Hoffman. Certainlyhié dispositive weight is properly placed
on the opinions of Drs. Nickras, Griffithand Boerger, then theaerd would contain the
type of new and materiavidence required byrummond

The Commissioner argues that the new ewdan the record was consistent with
the prior ALJ's findings and inconsistent wite conclusion that Plaintiff had extensive
mental-work limitations. The Commissioner Hights that recent notes from Plaintiff's
therapist reflect multiple mentatatus abnormalities that vee“similar to notes from the
previous period.” (Doc. #1BagelD#641) (citations omitted)et, the previous ALJ
described the therapy notes available for her review at that earlier time as containing no
mental-status examinatigread the previous ALJ based her assessment of Plaintiff's
mental-work abilities, at least in part, upive lack of this evidence. (Doc. #HagelD
#134). This illustrates that em the “notes from the prmus period’—which ALJ Motta
reviewed—Ilet alone the subsemtly produced and moreaent records, constituted new
evidence that the previous ALJ did not h#ve opportunity to @ensider. Additionally,

the mental-status anomalies appearing inetlmesre recent records were material to

13



Plaintiff's mental-work limitations and uedcut ALJ Motta’s onclusion that the
opinions of Drs. Nickras, Boerger, andiffiihs were all without any objectiveupport.

In light of the above, Plaintiff’'s request remedy comes infocus. She seeks
either a judicial award dfenefits or an order remding this matter for further
administrative proceedings.

Under sentence four of 42 U.S§205(g), the Court has authority to affirm,
modify, or reverse the Commissiofsedecision “with or without remanding the cause for
rehearing.” Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Consequently, a remand
under sentence four may result in the needuidher proceedings or an immediate award
of benefits. E.g., Blakley581 F.3d at 41(elisky v. Bowen35 F.3d 1027, 1041 (6th
Cir. 1994). The latter is warrantéanly where the evidenaa disability is
overwhelming or where the ewdce of disability is strongrhile contrary evidence is
lacking.” Felisky, 35 F.3d at 1041 (quotirfgaucher v. Sec'y of Hdth & Humans Servs
17 F.3d 171, 1766th Cir. 1994)).

A remand for an award of benefits is umveated in the present case because the
evidence of disability is naiverwhelming and because thedmnce of disability is not
strong while contrary evidence is wedkee Faucherl7 F.3d at 176. Yet, Plaintiff is
entitled to an Order remanding this mattetht® Social Security Adinistration pursuant
to sentence four of § 405(g) due to proldeset forth above. On remand the ALJ should
be directed to review the evidence of mecand determine anewhether Plaintiff was
under a benefits-qualifying disability puesut to the applicable five-step sequential

evaluation procedure. The ALJ should be sjellly instructed that his or her five-step

14



evaluation must, without limitation, re-ass#ss opinions provided by Drs. Nickras,
Griffiths, Boerger, Umana, and Hoffman;dare-assess Plaintiff's residual functional
capacity, including combinatidmer mental and physical imipaents have on her work
abilities and limitations.
ITISTHEREFORE RECOMMENDED THAT:
1. TheCommissionés non-disability finding be vacated;

2. No finding be made as to whethdaintiff Karleta Brown was under a
“disability” within the meaning of the Social Security Act;

3. This case be remanded to ther@assioner and the Administrative Law
Judge under sentence four of 42 U.$@05(g) for further consideration
consistent with this Report; and

4, The case be terminated thie docket of this Court.
June 22, 2017 s/Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif. 72(b), any party may seraead file specific, written
objections to the proposed findings ardammendations within fourteen days after
being served with this Report and Recommeidati Pursuant to Fed. R. Civ. P. 6(d),
this period is extended to seventeen daysusecthis Report is bayserved by one of
the methods of service listed in Fed. Rv.®. 5(b)(2)(C), (D, (E), or (F). Such
objections shall specify the portions of the Report objected to and shall be accompanied
by a memorandum of law in supporttbé objections. If the Report and
Recommendations are based in whole or m ygaon matters occurring of record at an
oral hearing, the objecting party shall promatyange for the trangption of the record,
or such portions of it as all parties mayree upon or the Nastrate Judge deems
sufficient, unless the assigned District Judfeerwise directs. A party may respond to
another party’s objections withfiourteen days after beingrsed with a cpy thereof.

Failure to make objections in accordamgth this procedure may forfeit rights on

appeal. See United States v. Walte888 F. 2d 947 (& Cir. 1981);Thomas v. Arr474
U.S. 140 (1985).
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