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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

APRIL FERRYMAN, . Case No. 3:16-cv-183
Plaintiff, . District Judge Walter H. Rice
Magistrate Judge Sharon L. Ovington
VS.
NANCY A. BERRYHILL,
COMMISSIONER OF THE SOCIAL :
SECURITY ADMINISTRATION,

Defendant.

REPORT AND RECOMMENDATIONS *

l. Introduction

Plaintiff April Ferryman brings this s& challenging th8ocial Security
Administration’s denial of her applicatiof@r period of disability Disability Insurance
Benefits, and Supplemental&eity Income. She appliddr benefits on November 28,
2012, asserting that she couldl longer work a substantiphid job. Administrative Law
Judge (ALJ) Christopher L. Dillon concluddtat she was not eligible for benefits
because she is not under a “disability’'dadined in the Social Security Act.

The case is before the Court upon Pl#fistStatement of Eors (Doc. #6), the
Commissioner's Memorandum in Opposition (D#6), Plaintiff's Reply (Doc. #11), the

administrative record (Doc. #59nd the record as a whole.

! Attached is a NOTICE to the parties regagdobjections to this Report and Recommendations.
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Plaintiff seeks a remand ofishcase for payment of benefits or, at a minimum, for
further proceedings. The Commissioner ablesCourt to affirm ALJ Dillon’s non-
disability decision.

Il. Background

Plaintiff asserts that she has been wred&isability” since Neember 1, 2012.
(Doc. #5,PagelD#275). She was twenty-sav years old at that time and was therefore
considered a “younger person” und@ocial Security RegulationsSee?0 C.F.R. 88
404.1563(c), 416.963(c). Sheshamhigh school educatioisee id88 404.1564(b)(4),
416.964(b)(4).

A. Plaintiff's Testimony

Plaintiff testified at the &aring before ALJ Dillon that when she is depressed, she
has days that she does not want to gelagve her house, or do anything. (Doc. #5,
PagelD#80). If she is working and gedepressed, she calls in sidkl. She also
“goles] through very diffenet moods at a time.ld. at 81. She explained that one word
might change her mood from happy to angry within secoldisAdditionally, when
something reminds her of her past, sitlee® gets angry or starts cryingd. When those
episodes happen at work, she nsa#ie excuse to leave earlgl. When she is
uncomfortable around a person, “it freaks tvat” and she has to go home or to a
different area of her houséd. at 83. Plaintiff was diagnosed with bipolar disordiek..
at 87. Her symptoms include racing thoughts and impulsive behdgior.

Some of Plaintiff’'s mental healthgislems—specifically, her PTSD—worsened

after the birth of her childld. at 83. Her PTSD, concerand worry are related to being



raped as a childld. at 84. For many years, shdfgsaedicated with marijuana and
cocaine but then she was aregsand stopped using drugsl. At the time of the
hearing, she had been clean for jusirs of three years and three montia. at 84-85.
Now that she is not using drugs, she has tow#hlthe kind of thoghts that bother her.
Id. at 85. Her medication helps but “theystd| there and [she] can’t just do something
to make [herself] forget.1d.
Due to childhood trauma, Plaintiff is umofortable leavindper child with men

and only she or her mother care for her chittl.at 83.

Q Am I to understand [] that [your fiancée] is the father of

your child; is that right?

A Yes, sir.

Q And yet you have issueseawen allowing him to take care

of his child?

A Yes.

Q Okay.

A To me, family is just as evil as a stranger.

Q That's how this all arted for you, wasn't it?
A Yes.

Id. at 85.

Plaintiff has several cryingpells throughout the dayd. She also isolates herself
at least twice per dayld. at 86. Before her daughter svaorn, she locked herself into
her room for twelve hours at a time with fed in front of the door so no one could get
in. 1d. Since her child was born, she isolatesélk for two to three hours at one time.
Id. During that time, her dahter is either with her or with her morid.

Plaintiff testified that she has asthnmalawo bulging discs in her lower bacld.

at 82. She also has problems with her left kride.Her lower back pain began when



she twenty years old, arstie had an MRI in 2012d. at 88. She began having hip pain
with tingling down her legs after hdaughter was born in September 201&. At the
time of the hearing, she was in physical theradply at 83.

Plaintiff is able to do dihes, but she sometimes hatetove them and come back
later to finish them.d. at 82. She does laundry occasionally. However, if her
anxiety escalates, she will leave clothes invisher for several days and then will have
to rewash themld. at 82-83. Plaintiff estimateddhshe can stand for approximately
fifteen minutes at a time, walk one and one-talivo blocks at a timesit for at least an
hour, and has to watch lifting tlga over twenty-five pounddd. at 89. Further, her
mood would prevent her from makigo work half the time.ld. at 90.

Plaintiff worked part time aa cashier in Jauary 2013.1d. at 81. She only
worked four to four and one-half hours in a d&y. When she had to run the cash
register and make pizzas at the same tghe,got overwhelmed and left things like the
oven on.ld. She was let go when she be@aning pregnancy complicationsd. at 82.

B. Medical Opinions

I. Linda J. Griffith, M.D., Tr acy Detwiler, PA-C, & Callie
Hawkins, LISW-S

In May 2014, Dr. Griffith, Ms. Detwile and Ms. Hawkins completed a mental
impairment questionnairdd. at 581-84. They diagnosedakitiff with bipolar disorder,
most recent episode unspeedi post-traumatic stress dider; and attention deficit
hyperactivity disorder, combination typ#d. at 581. They assigned a global assessment

of functioning (GAF) score of fifty-sixld. Their clinical findings included depressed



mood, flat affect, tearful, nightmares and flashbacks of past trauma, irritable, racing
thoughts, and easily distracteldl. at 582. Plaintiff's signs and symptoms included:
appetite disturbance with weight change, mdmsturbance, delusions or hallucinations,
recurrent panic attacks, feelingsguifilt/worthlessness, fliculty thinking or
concentrating, decreasedeegy, manic syndrome, and intrusive recollections of a
traumatic experiencdd. at 581.

They opined that ligorognosis was guarded to poand her response to treatment
was fair. Id. at 582. She has a low stress talemand very poor aghtation skills. She
would likely miss four or more days peonth in a job setting due to mental health
symptoms.Ild. They opined she haxtreme limitations in hreability to sustain an
ordinary routine without spediaupervision; work in coordation with and in proximity
to others without being distracted by thesomplete a normal workday or workweek
without interruptions from psychological-bassanptoms and to perform at a consistent
pace without an unreasonable number and teofjtest periods; accept instructions and
respond appropriately to criticism from supervisors; get alongaemorkers without
distracting them or exhibitingehavior extrems; and respond appropriately to changes in
a work setting.ld. at 583-84. They also indicated several areas where Plaintiff
experiences marked limitations such asdielity to understand and remember detailed
instructions and perform activisevithin a schedule, maintain regular attendance, and be

punctual within customary tolerancdsl. at 583.



ii. Callie Hawkins, LISW-S

Ms. Hawkins completed interrogatories tethto her treatmermf Plaintiff on
April 14, 2014.1d. at 580. She began treating Plaintiff for bipolar disorder, post-
traumatic stress disorder, aABBHD on November 20, 2012d. at 571-72. Ms.
Hawkins opined, “[Plaitiff’'s] mental health diagnosis rkea it more difficult to tolerate
the impact of her ptgjcal disabilities.”Id. at 572. Further, Plaintiff is not capable of
being prompt and regular in attendance; oesiing appropriately to supervision, co-
workers, and customary work pressumsstaining attention and concentration;
understanding, remembering, and carryingsmnple work instructions; behaving in an
emotionally stable manner; relating predodyain social situations; demonstrating
reliability; maintaining concdmation and attention for éended periods; performing
activities within a schedule, maintainingytgar attendance, being punctual within
customary tolerances; and accepting instons and responding appropriately to
criticism from supervisorsld. at 574-79. Ms. Hawkins ned Plaintiff struggles with
attendance in all settings, has a historgrajry outbursts and nflicts at work, and
experiences mood fluctuations that make reliability challengithgMs. Hawkins found
that Plaintiff has a moderate restriction ofiaties of daily living; moderate deficiencies
of concentration, persistence, or pace earked difficulties in maintaining social
functioning. Id. at 580.

iii. Caroline Lewin, Ph.D., & Irma Johnston, Psy.D.
Dr. Lewin reviewed Plaintiff'secords in March 5, 2013d. at 101-11. She

opined Plaintiff has two sevemapairments: affective disoed and anxiety disorder, and



one non-severe impairmentistance addiction disordeld. at 105. Plaintiff has a mild
restriction of activities of daily living; moderate difficulties in maintaining social
functioning; moderate deficieres of concentration, persistee, or pace; and no repeated
episodes of decompensatiold. Dr. Lewin opined Plaintiff imble to perform three to
four step tasks that do not have strict tiongoroduction demandshich require no more
than occasional, superficial interactions wathers, in a relatively static environment
with few changesld. at 108-09.

On June 20, 2013, Dr. Irma Johnston rewadwlaintiff's records and affirmed Dr.
Lewin’s conclusions.ld. at 126-36.

[l. Standard of Review

The Social Security Admistration provides Disabilitynsurance Benefits and
Supplemental Security Inconte individuals who are unda “disability,” among other
eligibility requirements.Bowen v. City of New York76 U.S. 467, 470 (1986ee42
U.S.C. 88 423(a)(1), 1382(a). The term &hsity’—as defined bythe Social Security
Act—has specialized meaning of limitedope. It encompasses “any medically
determinable physical or mental impagnt”’ that precludes an applicant from
performing a significant paid job—i.e., “substil gainful activity,”in Social Security
lexicon. 42 U.S.C. 88 &%¢d)(1)(A), 1382c(a)(3)(A)see Bowe476 U.S. at 469-70.

Judicial review of an ALJ’s non-dibaity decision proceeds along two lines:
“whether the ALJ applied the correct legarsdards and whether the findings of the ALJ
are supported by substantial evidencBlakley v. Comm’r of Soc. Seb81 F.3d 399,

406 (6th Cir. 2009)see Bowen v. Comm’r of Soc. $Sd@8 F.3d 742, 745-46 (6th Cir.



2007). Review for substantiavidence is not driven by wether the Court agrees or
disagrees with the ALJ’s factual findings by whether the administrative record
contains evidence contraty those factual findingsGentry v. Comm’r of Soc. Se¢41
F.3d 708, 722 (i Cir. 2014);Rogers v. Comm’r of Soc. Set86 F.3d 234241 (6th Cir.
2007). Instead, the ALJ's factual findings ar&eld if the substantievidence standard
is met—that is, “if a ‘reasonable mind might adciye relevant evidence as adequate to
support a conclusion.”Blakley, 581 F.3d at 407 (quotingyarner v. Comm’r of Soc.

Sec, 375 F.3d 387, 390 {6 Cir. 2004)). Substantial evidence consists of “more than a
scintilla of evidence but legban a preponderance ...Rogers 486 F.3d at 241

(citations and internal quotation marks omittesd®e Gentry741 F.3d at 722.

The other line of judicial inquiry—rewng the correctness of the ALJ’s legal
criteria—may result in reversal even whbe record contains substantial evidence
supporting the ALJ’s factual findingsRabbers v. Comm’r of Soc. Sés82 F.3d 647,

651 (6th Cir. 2009)see Bowe78 F.3d at 746. “[E]veif supported by substantial
evidence, ‘a decision of the Commissiondt mot be upheld whex the SSA fails to
follow its own regulations and where that enpoejudices a claimant on the merits or
deprives the claimant of a substantial rightRabbers582 F.3d at 651 (quoting in part
Bowen 478 F.3d at 746, and citifilson v. Comm’r of Soc. Se878 F.3d 541, 546-47
(6th Cir. 2004)).

IV. The ALJ’'s Decision

As noted previously, it fell to ALJ Dibn to evaluate the @lence connected to

Plaintiff's application for berfés. He did so by consideny each of the five sequential



steps set forth in the SatiSecurity RegulationsSee20 C.F.R. §§ 404.1520, 416.920.

He reached the following main conclusions:

Step 1:

Step 2:

Step 3:

Step 4:

Step 4:

Step 5:

Plaintiff has not engagedsubstantial gainful employment since
November 1, 2012.

She has the severe impamte®f respiratory disorder, low-back
disorder, left-knee disorder, obesity, affective disorder, and anxiety-
related disorder.

She does not have an impahog combination of impairments that
meets or equals the severity okean the Commissioner’s Listing of
Impairments, 20 C.F.R. Part 404, Subpart P, Appendix 1.

Her residual functional capaciythe most she could do despite her
impairmentssee Howard v. Comm’r of Soc. S&&76 F.3d 235, 239
(6th Cir. 2002), consists of “work dhinvolves lifting no more than
20 pounds at a time with frequdifting or carrying of objects
weighing up to 1@ounds; pushing or pulling similar amounts;
standing, walking, and sitting forl®urs each; no more than frequent
postural activity; no foot pedal emtion; no more than occasional
exposure to environmental extremgsch as dust, gas, fumes, heat,
cold, humidity; no moréhan occasional interaction with supervisors,
coworkers, and the public; no mdren simple, routine, repetitive
tasks performed with a pace aness tolerance that allows for no
production quotas.”

She is unable to perform any of her past relevant work.

She could perform a signifitaumber of jobs that exist in the
national economy.

(Doc. #5,PagelD#s 153-69). These main findings led the ALJ to ultimately conclude

that Plaintiff was not underl@nefits-qualifymg disability. Id. at 169.

2 The remaining citations will identify the pertindisability Insurance Benefits Regulations with full
knowledge of the corresponding Supplenat Security Income Regulations.



V. Discussion
Plaintiff contends that the failed to give appropriate weight to the treating sources’
opinions and that the ALJ erred in finditigat she was not crdde. The Commissioner
maintains that the ALJ reasonably assessed the opinions of thifRlamrental health
providers and substantial evidence supports the ALJ’s finding that Plaintiff was not fully
credible.
A. Opinions
The ALJ gave the opinion ¢flaintiff's treating mental health practitioners, Dr.
Griffith, Ms. Hawkins, and Ms. Detier, “minimal weight.” (Doc. #5PagelD#165).
The ALJ addressed the opinion of all thregdther, without distinguishing Dr. Griffith
as a treating physician and without discussing the treating physician rule. Under the rule,
Treating-source opinions muisé given “contlling weight”
if two conditions are met: (lthe opinion “is well-supported
by medically acceptable clinical and laborgt diagnostic

techniques”; and (2) the opinidis not inconsistent with the
other substantial evidenae[the] case record.”

Gayheart v. Comm’r of Soc. Se¢10 F.3d 365, 376 (6th ICR013) (quoting in part 20
C.F.R. 8 404.1527(c)(2)see Gentry741 F.3d at 723.

The ALJ did not address theeating physician’s rulenal as a result, the Court
cannot engage in a meaningful review @& &LJ’'s decision not to give Dr. Griffith’s
opinion controlling weight.

However, even if Dr. Grifth’s opinion is not entitled to controlling weight, the
ALJ’s review is not complete. “Adjudicatonsust remember that a finding that a treating

source medical opinion is not well-suppakte. or is inconsistent with the other
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substantial evidence ... meansyotiiat the opinion is nantitled to ‘controlling weight,’

not that the opinion should be rejected. Treating source medical opinions are still entitled
to deference and must be weighed using atheffactors provided in [the Regulations].”

Soc. Sec. R. 96-2p, 1996 WLAIBS, at *4 (Soc. Sec. AdmiJuly 2, 1996). These

factors include “the length, frequency, nature, and extent oféha@nient relationship;

the supportability and consistency of the phigsits conclusions; the specialization of the
physician; and any otheelevant factors."Rogers 486 F.3d at 242 (citing/ilson 378

F.3d at 544).

The Regulations also require ALJspimvide “good reasons” for the weight
placed upon a treating source’s opiniokgilson 378 F.3d at 544. This mandatory
“good reasons” requirement is satisfied wiies ALJ provides “specific reasons for the
weight placed on a treatirspurce’s medical opinions.Id. (quoting Soc. Sec. R. 96-2p,
1996 WL 374188, at *5). Thgoal is to make clear to any subsequent reviewer the
weight given and the reasons for that weidbt. Substantial evidence must support the
reasons provided by the ALId.

ALJ Dillon addressed some of these fastoFirst, he considered internal
inconsistency. The ALJ noted that thest healthcare providers assigned Plaintiff a
Global Assessment of Functioning (GAFpee of fifty-six, indicating moderate
symptoms and limitations. (Doc. #B8agelD#s 166-67). He concluded that this score
was supported by the recorttl. However, the ALJ found that the score was inconsistent

with their marked and ex@me limitations, and concluded, “the patent internal

11



inconsistency presented here weighs stroaghinst the persuasiveness of the treating
source opinions described abovéd: at 166 (citation omitted).

The ALJ erred in relying on Plaintiff@AF scores to find that Dr. Griffith’s
opinion was internally inconsistent. Nbtg, “the Commissioner ‘has declined to
endorse the [GAF] score forsa in the Social Securignd [Supplemental Security
Income] disability programs,’ and has indea that [GAF] scores have no ‘direct
correlation to the severity requirementshe mental disorders listings.DeBoard v.
Comm’r of Soc. Se211 F. App’x 411, 415 (6th Cir. 2006) (quotiijnd v. Barnhart,
No. 04-16371, 2005 WL 1317040, at *6 nB83 F. App’x 684 (11th Cir. June 2, 2005);
65 Fed. Reg. 50746, 50764—65u@A 21, 2000)). Further, timost recent edition of the
Diagnostic and Statistical Maal of Mental Disorder@SM-5) no longer uses the GAF
scale, in part due to “ifack of conceptual clarityi.€., including symptoms, suicide risk,
and disabilities in its descrits) and questionadlpsychometrics iroutine practice.”
Liza H. Gold,DSM-5 and the Assessment ohEtoning: The World Health
Organization Disability Asessment Schedule 2Q@,J. AM. ACAD. PSYCHIATRY & LAW
173, 174 (2014) (footnote omittedv@ilable athttp://www.jaapl.org. Search by article
title). The recent rejection of the GAF schiethe psychiatric professionals who created
it and its lack of direct correlation withaghrequirements of the Commissioner’s mental
disorders listings exemplify the unreliability of such scores.

Moreover, ALJ Dillon recognizes: “The GAs only a snapshot opinion about the
level of functioning .... Unless the cliniciafearly explains the reasons behind his or

her GAF rating, and the period to which tlaéing applies, it does not provide a reliable

12



longitudinal picture of the claimantisental functioning ....” (Doc. #3agelD#166).
Despite recognizing this unreliability, the ALJ kstitsed the scores to reject Dr. Griffith's
opinion. The ALJ reliance on Plaintiff's GAd€ore after identifyig the unpredictability
of such scores is inconsistent and unreasenéhiot also baffling, and illogical. As
such, it does not serve as a reasonable basis for rejecting Dr. Griffith’s opinion.

The ALJ then address&thether Dr. Griffith’s opnion was consistent with
Plaintiff's treatment. He found, “Were | &ssign significant weight to the above
opinions, [Plaintiff] would undoubtedly b@rsidered disabled, as she would likely
require extensive mental health care inghlyi supportive living aangement, especially
considering the multiple areag extreme limitation noted ithe latter Questionnaire.”
Id. The ALJ concluded that &htiff's treatment records dinot contairany indication
that Plaintiff required such treatment, &stle remains quite caplebof caring for her
young daughter without any particular assistande.”

Importantly, the ALJ is not a physiciam psychiatrist, and it is not his
responsibility to determine what treatmerdguld “likely” be appropriate for an
individual with certain limitations—evewhen those limitations are extrem8ee Rohan
v. Chater 98 F.3d 966, 970 (7th Cir. 1996) (“ALdwust not succumb to the temptation to
play doctor and make theswn independentnedical findings.”) (citations omitted).
ALJs may, however, consider the conservatiggire of an individual's treatmengee
Kepke v. Comm’r of Soc. Se@36 F. App’'x 625, 631 (6tir. 2016) (“The ALJ noted
that the records indicate Kepkeceived only conservativeeatment for her ailments, a

fact which constitutes a ‘good reason’ éiscounting a treatig source opinion.”)
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(citations omitted). But, Plaintiff's treatmehas not been conservative. Indeed,
medication in combination with counselirsga common and often effective treatment
regimen for bipolar disordeiSee generally Bipolar DisordelNAT’ L INST. OFMENTAL
HEALTH, https://www.nimh.nih.gov/health/topitspolar-disorder/index.shtml (last
updated April 2016) (“Treatmeihelps many people—even those with the most severe
forms of bipolar disorder—gain better contod their mood swings and other bipolar
symptoms. An effective treatment plan Ugumcludes a combination of medication and
psychotherapy (atscalled ‘talk therapy’).”).

The ALJ’s reliance on Plaintiff'ability to care for her child is misleading. It does
not show her ability to do mental work activitiésijlustrates the seve symptoms of her
post-traumatic stress disorderdathus supports Dr. Griffith’spinion. Plaintiff's PTSD
IS related to her being sexuadlpused by her father. (Doc. #agelD#s 84, 537).

When Plaintiff got pregnant, she was “afraichaving a girl because she thinks she

would suspect everyone of trying to molest daughter the way she was molested by her
father.” Id. at 480. By January 2014, her paatitna was affecting her almost dailyl.

at 606. Ms. Detwiler noted, It “[bJegan [wid] dream of her dad raping her when she
was 6.” Id.

Plaintiff testified that as a result of herildhood abuse, she does not allow men to
be around her daughter without her thdk.at 83. Just the thought of leaving her child
with the child’s father or her stdpther causes Plaintiff distreskl. The ALJ asked
Plaintiff at the hearing: “Isounds like you're very attensy overly attentive because of

your PTSD. So are you wityour child all the time?”ld. at 91. Plaintiff explained that

14



only she and her mother care for her daughtkr.Her stepfather is only able to help if
Plaintiff is in the same room or close bigl. Even when Plairff's mother is watching
her daughter, Plaintiff is “eager to get homééo ... to make sure that she is physically
okay with [her] own eyes.’ld.
The ALJ acknowledges that Ri#iff's “overly attentive” care of her child is the
result of her PTSD. He then manipulates iitweasonably find that she is not under a
disability. Plaintiff's attetive—bordering on obsessive—eanf her daughter does not
establish that she is able to perfonork activities on a sustained bassee Gayheart,
710 F.3d at 377 (“[T]he ALJ does not conteadd the record does not suggest, that [the
plaintiff] could do any of these activities arsustained basisyhich is how the
functional limitations of mental impairmerdse to be assessed.”) (citing 20 C.F.R. 8
404.1520a(c)(2); 20 C.F.R. Part 404, SubptApp. 1, at 12.00). Thus, this does not
constitute a good reason.
Next, the ALJ addresses the supportabdityr. Griffith’'s opinion. He found,

“the treating sources apparently relied qtavily on the subjective report of symptoms
and limitations provided bjPlaintiff], and seemed to untically accept as true most, if
not all, of what [Plaintiff] reported.” (Doc. #®,agelD#166). In reaching this
conclusion, the ALJ fails to recognize tlitatan be considerdppmore difficult to
substantiate psychiatric impairmsriity objective laboratory testing:

[W]hen mental illness is the basis of a disability claim,

clinical and laboratory data maonsist of the diagnosis and

observations of professional¢rained in the field of

psychopathology. Tenreport of a psychiast should not be
rejected simply because ofetlrelative imprecision of the

15



psychiatric methodolgy or the absence of substantial
documentation, unless there ather reasons to question the
diagnostic techniques.

Blankenship v. BoweB/4 F.2d 1116, 1121 (6th Cir. 1989) (citiRgulin v. Bowen817
F.2d 865, 873-74 (D.CCir. 1987), quotind.ebus v. HarrisF.Supp. 56, 60 (N.D. Cal.
1981)).

In this case, Plaintiff's treating practitioners identified her diagnoses—nbipolar
disorder, PTSD, and attention deficit hypetivity disorder—and their observations—
“depressed mood, flat affect, tearful, nightesand flashbacks of past trauma, irritable,
racing thoughts and easily distracted”—ainelre are no reasons to question their
diagnostic techniques. (Doc.BagelD#582). They noted thaker treatment includes
counseling two times per month and medicatao her response to treatment is fé.
They opined her progise is guarded to poor, she hdsw stress tolerance, and she has
very poor adaptation skilldd. The treatment notes support their opinion, as they
consistently document her crying, agitatipressured speech, a depressed mood, angry
affect, and poor focudd. at 447, 449, 451, 601, 606, 653,6, 620, 628, 630-33, 635,
637, 480, 482, 489, 49JAlthough the treating practitionetsmdoubtedly relied, at least
in part, on Plaintiff's reported subjectiggmptoms, both thewpinion and treatment
notes document their obsenaats from extensive counseling.

The ALJ’s reasons for rejecting andging “little weight” on Dr. Griffith’s
opinion are not supported by substantiatlesce and thus do not amount to “good

reasons” for rejecting it.
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The ALJ also gave “minimal weight” tdls. Hawkins’ interrogeory responses.

He accurately observed that as a licensedo@dgent social worker, Ms. Hawkins is not
an acceptable medical sourced. at 165-66 (citation omitted$ee20 C.F.R. §
404.1513(a). Instead, Ms. Whkins falls under the categoof “other sources.” 20
C.F.R. 8 404.1513(d). Evidea from “other sources” cammly be used to show the
severity of impairments and how ffects the claimant’ability to work. Id. While an
ALJ is required to weigh and provide “googhsons” for discounting the weight given to
a treating source opinion, an ALJ is not regdito explain the weight given to “other
sources.”Gayheart,710 F.3d at 376; Soc. Sec.#-03p, 2006 WL 2329939, at *6
(Soc. Sec. Admin. Aug. 9, 2006).

Although “[information from these ‘othesources’ cannot establish the existence
of a medically determinable impairmenttie information “may be based on special
knowledge of the individual and may prdeiinsight into the severity of the
impairment(s) and how it affects the individlaability to function.” Soc. Sec. R. 06-
03p, 2006 WL 2329939, at *2. The saraetbrs used to evaluate acceptable medical
sources can be used to evalugipions from other source$d. at *4-5. Although not
required by the Regulationghe adjudicator generallghouldexplain the weight given
to opinions from thes®ther sources,’ or otherwise sure that the discussion of the
evidence in the determination or decisionwta claimant or subsequent reviewer to
follow the adjudicator’s reasoning...Id. at *6 (emphasis added).

The ALJ is not required texplain the weight assignéd Ms. Hawkins’s opinion.

However, because Ms. Hawkins’s treatment afrRiff is intertwined with Dr. Griffith’'s

17



treatment and resulting opinion, it is particularly relevant to this case. Additionally, the
Social Security Administratiorecognized, “With the growth of managed health care in
recent years and the emphasis on containingjaakcosts, medical sources who are not
‘acceptable medical sources’... have increglsi assumed a greater percentage of the
treatment and evaluation functions previously handled by physicians and psychologists.”
Soc. Sec. R. 06-03p, 2006 WL2ZZD39, at *3. This is particularly relevant in Plaintiff's
case due to the extensive relationship betwrlaintiff and Ms. Hawkins. (Doc. #5,
PagelD#s 434-79, 586-637). Ruer, even if the ALJ d@enot weigh Ms. Hawkins'’s
opinion, the ALJ should, at the very leaginsider the informatioshe provides and the
effect that her treatment of Plaintiff$ran the weight of Dr. Griffith’s opinion.

In comparison to the “minimal weight” fessigned Plaintiff’s treating sources’
opinions, the ALJ gave “significant wght” to the opinions of the State agency
psychological consultants, Dr. Lewand Dr. Johnston. (Doc. #%agelD#165). The
ALJ acknowledges that non-examining State ageawnsultants do not generally deserve
as much weight as treating doctord. But, they are entitled to some weight,
“particularly in a case like this in whichdhe exist a number of other reasons to reach
similar conclusions (as explained throughotd ttecision). Indeedvhen compared to
[Plaintiff's] treating physicians’ opinions, | have considered the State agency
psychological onsultants’ opinions more reliable ffine multiple reasons discussed in
detail below.” Id.

The ALJ, however, does not discuss multiasons for finding the State agency

psychological consultants’ opoms reliable. Instead, loaly notes that their opinions
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that Plaintiff could only perfornthree to four step tasks witto strict time or production
demands and could only hawecasional, superficial interactions with others are
supported by the evidence and “are well imelwith the preponderance of the mental
health treatment records since the amdralleged onset date, which are largely
unremarkable and do not indicate a susdiprogress of sub-baseline psychological
functioning through the date of this decisiond. (citing Exhibits 4F, 6F, 16F).

Dr. Lewin and Dr. Johnston’s opinions cahbe “in line with” records that are
“largely unremarkable” as Plaintiff's recaére far from unremarkable. For example,
Plaintiff's records illustratdéer severe symptoms assoeatvith bipolar disorderSee
Bipolar Disorder,NAT’L INST. OF MENTAL HEALTH,
https://www.nimh.nih.gov/health/topics/bipotdisorder/index.shtml (last updated April
2016) (“Bipolar | Disorder defined by manic episodes thast at least 7 days, or by
manic symptoms that are so severe thatperson needs immediate hospital care.
Usually, depressive episodes occur as well, tyipitasting at least 2veeks. Episodes of
depression with mixed features (havingssion and manic symptoms at the same
time) are also possible.).

Plaintiff first returned to treatmemtith Ms. Hawkins because her mood was
unstable, and she was experiencing éegive and manic episodes. (Doc.R&gelD
#434). Those episodes are documented condisteroughout theecord. Ms. Hawkins
noted, for instance, on February 19, 2@i& her mood/affect was “manic, expansive”

and her speech was pressurétl.at 482. By March 6, her mood was staltk.at 481.
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On March 22, Ms. Detwiler noted that Plaifié speech was mildly rapid/pressured, her
mood was irritable, her affect wasl, and her motivation was lowid. at 489.

Treatment notes further demonstrate her persistent struggle with post-traumatic
stress disorder. For example, she wasrgba with felonious assault after a friend
threatened to harm a childld. at 438. She also expenices nightmares and flashbacks
to childhood sexual abuse on a regular basisat 594, 598, 601, 606.

Plaintiff's constant fight with thesmental illnesses is well documented
throughout heremarkabletreatment record. Thus, the Ak assertion that Plaintiff's
treatment records are “largely unremarkableios supported by substantial evidence.

The ALJ also erred by failing to apply teame level of scrutiny to the Dr. Lewin
and Dr. Johnston’s opinions as hmpbked to Dr. Griffith’s opinion.See Gayhear#10
F.3d at 379 (citing 20 C.F.R.404.1527(c); Soc. Sec. 86-6p, 1996 WL 374180, at *2
(Soc. Sec. Admin. July 2996)) (“A more rgorous scrutiny of the treating-source
opinion than the nontreating and nonexamir@pgions is precisely the inverse of the
analysis that the regulation requires.”). Egample, the ALJ failed to acknowledge that
Dr. Lewin completed her assessment in Ma013 and Dr. Johnston completed hers in
June 2013, both long fwee Plaintiff's treating practitioers completed theirs in May
2014.

Accordingly, Plaintiff's statemant of errors is well takeh.

% In light of the above discussion, and the resultiagdto remand this case, an in-depth analysis of
Plaintiff's challenge to the ALJ’s assessnt of her credibility is unwarranted.

20



B. Remand

A remand is appropriate when the ALd&scision is unsupported by substantial
evidence or when th&LJ failed to follow the Administrigon’s own regulations and that
shortcoming prejudiced the plaintiff on the medtsdeprived the plaintiff of a substantial
right. Bowen 478 F.3d at 746. Remand mayvi@ranted when the ALJ failed to
provide “good reasons” for rejectigtreating medical source’s opiniosse Wilson
378 F.3d at 545-47; failed to consider aartevidence, such as a treating source’s
opinions,see Bowem78 F.3d at 747-50; failed to cader the combine@ffect of the
plaintiff's impairmentssee Gentry741 F.3d at 725-26; or failed to provide specific
reasons supported by substantial evidéacénding the plaitiff lacks credibility,see
Rogers 486 F.3d at 249.

Under sentence four of 42 U.S.C. § 4f)5¢he Court has authority to affirm,
modify, or reverse the Commissioner’s decisiaith or without remanding the cause for
rehearing.” Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Consequently, a remand
under sentence four may result in the needudher proceedings @n immediate award
of benefits.E.g., Blakley581 F.3d at 41(¢elisky v. Bowen35 F.3d 1027, 1041 (6th
Cir. 1994). The latter is warranted where #vidence of disabilitis overwhelming or
where the evidence of disability is stronpile contrary evidence is lackindraucher v.
Sec’y of Health & Human Sery4.7 F.3d 171, 17@th Cir. 1994).

A judicial award of benefits is unwanted in the present case because the
evidence of disability is naiverwhelming and the evidence of disability is not strong

while contrary evidence is¢d&ing. However, Plaintiff i€ntitled to an Order remanding
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this case to the Social SeiturAdministration pursuant teentence four of 8405(g) due
to the problems discussed above. On remidnedALJ should be directed to evaluate the
evidence of record, aluding the medical source opinions, under the applicable legal
criteria mandated by the Comssioner’s Regulationsnd Rulings antly case law; and
to evaluate Plaintiff's disability claim und#re required five-step sequential analysis to
determine anew whether Plaintiff was undelisability and whethener applications for
Disability Insurance Benefits and Supplenati@ecurity Income should be granted.
IT IS THEREFORE RECOMMENDED THAT
1. The Commissioner’s non-disability finding be vacated,;

2. No finding be made as to whetheaipliff April S. Ferryman was under a
“disability” within the meaning of the Social Security Act;

3. This matter bREMANDED to the Social Security Administration under
sentence four of 42 U.S.C. § 405{g) further consideration consistent
with this Report and Recommendatipasd any decien adopting this
Report and Recommendations; and

4, The case be terminated on the Court’s docket.
Date: May 22, 2017 s/Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif. 72(b), any party may seraead file specific, written
objections to the proposed findings and recommendations VA@WRTEEN days after
being served with this Report and Recomménda. Such objections shall specify the
portions of the Report objectédl and shall be accompanibg a memorandum of law in
support of the objections. If the Report &ecommendation is based in whole or in part
upon matters occurring of recbat an oral hearing, the objecting party shall promptly
arrange for the transcription tife record, or sucportions of it as all parties may agree
upon or the Magistrate Judge deems sidfit, unless the assigned District Judge
otherwise directs. A party may resybto another party’s objections within
FOURTEEN days after being servedth a copy thereof.

Failure to make objections in accordamath this procedure may forfeit rights on

appeal. See Thomas v. Ard74 U.S. 140 (1985))nited States v. Walter638 F.2d 947,
949-50 (6th Cir. 1981).

23



