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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

KIMBERLY ALSTON, . Case No. 3:16-cv-205
Plaintiff, . District Judge Walter H. Rice
Magistrate Judge Sharon L. Ovington
VS.
NANCY A. BERRYHILL,
COMMISSIONER OF THE SOCIAL :
SECURITY ADMINISTRATION,

Defendant.

REPORT AND RECOMMENDATIONS *

l. Introduction

Plaintiff Kimberly Alston brings thigase challenging the Social Security
Administration’s denial of her applican for period of disability and Disability
Insurance Benefits. She applitor benefits on August 6, 28, asserting that she could
no longer work a sulential paid job. Administrative Law Judge (ALJ) Robert M.
Senander congtled that she was not eligible fomieéits because she is not under a
“disability” as defined in th Social Security Act.

The case is before the Court upon Pl#fistStatement of Eors (Doc. #8), the
Commissioner’'s Memorandum in Opposition (D#t1), Plaintiff's Reply (Doc. #12),

the administrative record (Doc. }&nd the record as a whole.

! Attached is a NOTICE to the parties regagdobjections to this Report and Recommendations.
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Plaintiff seeks a remand ofishcase for payment of benefits or, at a minimum, for
further proceedings. The Commissioner ablkesCourt to affirm ALJ Senander’s non-
disability decision.

Il. Background

Plaintiff asserts that she has been under a “disability” since August 1° ZB1&.
was forty-eight years old at that time amds therefore considered a “younger person”
under Social Security RegulationSee20 C.F.R. § 404.1563(c). On September 5, 2013,
Plaintiff turned fifty years old and wasah considered a pens “closely approaching
advanced age.See idat § 404.1563(d). She has a limited educat®ee20 C.F.R. §
404.1564(b)(3)

A. Plaintiff's Testimony

Plaintiff testified at the déaring before ALJ Senander that since her last hearing,
her neck has gotten worse. (Doc. BagelD#108). She cannot turn her head as much
as she used to, and if shelts down for over three to four minutes, her head starts
hurting and her vision gets blurryd. As a result, she is no longer able to read the bible
like she used told. Additionally, if she turns her e, she has increased pain in the
back of her head, shouldgiand down her backd. at 109. Plaintiff's pain is the worst

when she gets up the morning.Id.

2 Plaintiff previously applied for benefits afimg disability beginning April 23, 2010. (Doc. #8agelD
#138). ALJ Mary F. Withum found that Plaintiff was not under a “disability” as defined in the Social
Security Act. Id. at 150.



Plaintiff's attorney stateth response to the ALJ's ldag what hacchanged since
Plaintiff's last application, “due to chranpain and cervical spine problems primarily,
she’s now likely limited to sedentary work ieatl of a reduced range of light work ....”
Id. at 103. He also pointed out that the pwag ALJ did not findhat degenerative disc
disease was one of Plaiifis severe impairmentsld. at 106.

Plaintiff testified that her carpal tunnelshalso gotten worse, and when she walks,
she has increased pain in her legs and bitlat 111. Her pain from fibromyalgia is
also more severdd. at 112. As a result, she candotactivities that she used to dal.
at 113. She experiences migraines once or twice a weeit 114. If she has
medication, they last a day and a hadf. at 114-15. But if she runs out of medication,
they can last two to three dayisl. at 114.

Plaintiff has both a CPAP machine aad oxygen machine for sleep apnéd. at
110. She needs oxygen because after her sleep stuely sdid | stop breathing 58 times
out of a minute, three seconds at a time .1d.” She also experiences breathing
problems when she walks tipe stairs or performs other similar activitidd.

Plaintiff also struggles with depressioldl. at 114. It causes her to not want to be
around anyoneld.

Plaintiff lives in a house with me&laughter and grandchildreid. at 99. She
sometimes tries to take care of her grdmldcen but cannot because she cannot stay
awake. |ld. at 114. She used to drive but stopp#tdr getting into a car accident in June
2015. Id. at 99-100. The left side of her facesA@muised and swollen in the accident and

she still had a knotld. at 100. Plaintiff estimateddhshe can stand for five to six



minutes at a timeld. at 113. She does not believe thla¢ could sit in a chair all day
because it would hurt her back and letygs. She also did not thiknshe could lift twenty
pounds because of the paial.

B. Medical Opinions

i. Donald J. Kramer, Ph.D.

Dr. Kramer evaluated PIdiff on January 3, 2014ld. at 450. He diagnosed
depressive disorder, anxiety disordmrd borderline intellgual functioning.ld. at 454.
Dr. Kramer opined that Rintiff's prognosis appead “somewhat guardedfd. He
noted, “she displayed some very significasgchomotor retardation .... She was very
unspontaneous, mumbled, and was spfiken and difficult to understandld.
Additionally, she had “some difficulty uedstanding simple questions ...ld. at 455.

Dr. Kramer opined that Plaintiff “appesato have the intiectual ability to
perform simple tasks, althoudper attention and concentitan and persistence and pace
were somewhat weak ...[d. He also noted that her eye contact was poor and she
looked uncomfortableld. He indicated that her limitations may be due to the fact that
Plaintiff reported experiencing a gnaine at the examinatiorid.

ii. Paul Tangeman, Ph.D., &Carl Tishler, Ph.D.

Dr. Tangeman reviewed Plaintifffecords on January 28, 2014. at 163-75.

He diagnosed seven severe impairmefitsomyalgia, migraine, inflammatory bowel
disease, obesity, affective disorders, atyidisorders, and borderline intellectual
functioning. Id. at 169. He opined that Plaintiff hatbderate restrictions of activities of

daily living; moderate difficulties in maiaining social functining; and moderate



difficulties in maintaining concerdtion, persistence, or packl. Dr. Tangeman found
that Plaintiff was markedly impaired inability to understand, remember, and carry
out detailed instructiondd. at 172. She was moderatéfypaired in her ability to
understand, remember, acakry out very short amsimple instructionsld. He
concluded, Plaintiff “is able tperform simple 1-2 step taskn a static environment.
Limited to occasional contact with the publidd. at 173.

On May 13, 2014, Dr. Tishler review@&daintiff records ad agreed with Dr.
Tangeman’s conclusiondd. at 163-75.

ii. Gary Hinzman, M.D. & Eli Perencevich, D.O.

Dr. Hinzman reviewed Plaintiffsecords on Decendp 12, 2013.Id. at 163-75.
He adopted the previous ALJ's residualdtional capacity under Acquiescence Ruling
98—4.1d.at 171. On May 13, 2014, Dr. Perencevich reviewed Plaintiff's records and
agreed with Dr. Hinzmanld. at 178-90.

. Standard of Review

The Social Security Admistration provides Disabilitynsurance Benefits to
individuals who are under a “disabilitygmong other eligibility requirement®&owen v.
City of New York476 U.S. 467, 470 (1986&ee42 U.S.C. § 423(a)(1). The term
“disability"—as defined by the Social Security Act—has specialized meaning of limited
scope. It encompasses “any medically deteabvimphysical or mental impairment” that
precludes an applicant from performing a sigaifit paid job—i.e., “substantial gainful
activity,” in Social Security lexion. 42 U.S.C. 8§ 423(d)(1)(A3ee Bowe476 U.S. at

469-70.



Judicial review of an ALJ’s non-dibaity decision proceeds along two lines:
“whether the ALJ applied the correct legarsdards and whether the findings of the ALJ
are supported by substantial evidencBlakley v. Comm’r of Soc. Seb81 F.3d 399,

406 (6th Cir. 2009)see Bowen v. Comm’r of Soc. $d@8 F.3d 742, 745-46 (6th Cir.
2007). Review for substanti@vidence is not driven by velther the Court agrees or
disagrees with the ALJ’s factual findingsby whether the adinistrative record
contains evidence contraty those factual findingsGentry v. Comm’r of Soc. Se¢41
F.3d 708, 722 (& Cir. 2014);Rogers v. Comm’r of Soc. Se486 F.3d 234241 (6th Cir.
2007). Instead, the ALJ’s factual findings ar@eld if the substantievidence standard
Is met—that is, “if a ‘reasonable mind might adciye relevant evidence as adequate to
support a conclusion.”Blakley, 581 F.3d at 407 (quotigyarner v. Comm’r of Soc.
Sec, 375 F.3d 387, 390 {6 Cir. 2004)). Substantial evidem consists of “more than a
scintilla of evidence but lessah a preponderance . . .Rogers 486 F.3d at 241
(citations and internal quotation marks omittese Gentry741 F.3d at 722.

The other line of judicial inquiry—rewng the correctness of the ALJ’s legal
criteria—may result in reversal even whbe record contains substantial evidence
supporting the ALJ’s factual findingsRabbers v. Comm’r of Soc. Sés82 F.3d 647,

651 (6th Cir. 2009)see Bower478 F.3d at 746. “[E]veif supported by substantial
evidence, ‘a decision of the Commissiondt mot be upheld whex the SSA fails to
follow its own regulations and where that enpoejudices a claimant on the merits or

deprives the claimant of a substantial rightRabbers582 F.3d at 651 (quoting in part



Bowen 478 F.3d at 746, and citiMfilson v. Comm’r of Soc. Se878 F.3d 541, 546-47

(6th Cir. 2004)).

IV. The ALJ’'s Decision

As noted previously, it fell to ALJ Senande evaluate the édence connected to

Plaintiff's application for berfégs. He did so by considerg each of the five sequential

steps set forth in the SatiSecurity RegulationsSee20 C.F.R. 8 404320. He reached

the following main conclusions:

Step 1:

Step 2:

Step 3:

Step 4:

Step 4:

Step 5:

Plaintiff has not engagedsimbstantial gainful employment since
August 1, 2012.

She has the severe impairmehidegenerative disc disease of the
cervical spine, migraine headachestory of inflammatory bowel
syndrome, sleep apnea, obesity, fiboromyalgia, depression, and
anxiety.

She does not have an impamhog combination of impairments that
meets or equals the severity okean the Commissioner’s Listing of
Impairments, 20 C.F.R. Part 404, Subpart P, Appendix 1.

Her residual functional capigcor the most she could do setting
despite her impairmentsee Howard v. Comm’r of Soc. S&t76
F.3d 235, 239 (6th Ci2002), consists of “jht work ... except she
should never climb ladders, ropesseaffolding but can occasionally
climb ramps and[/]or stairs, kneel, crouch and/or crawl. [Plaintiff]
may frequently handle and fingebjects with the right upper
extremity. She must avoid con¢eated exposure to pulmonary
irritants such as fumes, odors, ttuand gases and exposure to poorly
ventilated areas, and she must dwall exposure to unprotected
heights. [Plaintiff] retains the stained concentration, persistence
and pace for simple work afroutine and repetitive type.”

She is unable to perform any of his past relevant work.

She could perform a signifitaumber of jobs that exist in the
national economy.



(Doc. #6,PagelD#s 78-90). These main findings lgw ALJ to ultimately conclude that
Plaintiff was not under a benefits-qualifying disabilitg. at 89.
V. Discussion

Plaintiff contends that the ALJ weigh#te medical opinion evidence improperly.
She also argues that the ALJ erredinding that she was not credible. The
Commissioner maintains that substantial evigesupports both the ALJ’s evaluation of
the opinion evidence and the ALJ’s finditigat Plaintiff was not fully credible.

A. Medical Opinions

Social Security Regulations recogngmveral different categories of medical
sources: treating physiciamsntreating yet examining phggns, and nontreating yet
record-reviewing physiciangGayheart v. Comm’r of Soc. Se£10 F.3d 365, 375 (6th
Cir. 2013). The record in this case contdahles opinions of an examining psychologist,
Dr. Kramer, and four record-reviewing dodpbrs. Tangeman, Hinzman, Tishler, and
Perencevich.

Under the Regulations, “Unless a treatsagirce’s opinion is given controlling
weight, the administrative law judge must eiplin the decision the weight given to the
opinions of a State agency medicapsychological consultd....” 20 C.F.R. §
404.1527(e)(2)(ii)seeSoc. Sec. R. 96-6({996 WL 374180, at *2When considering
the opinions of nontreating sources, ALJs the same factors used when weighing
treating source opinions—the examining tielaship, supportality, consistency,
specialization, and other factors suchiressource’s understanding of disability

programs. 20 C.F.R 404.1527(a)-(d).



[T]he opinions of State agey medical and psychological

consultants ... can be given \ght only insofar as they are

supported by evidence in the case record, considering such

factors as the supportability ofetopinion in tle evidence ...,

the consistency of the opiniontwithe record as a whole, ...,

and any explanation for the iopn provided by the State

agency medical or psychologiaa@nsultant or other program

physician or psychologist. The adjudicator must also

consider all other factors thabuld have a bearing on the

weight to which an opinio is entitled, including any

specialization of the State exgcy medical or psychological

consultant.
Soc. Sec. R. 96-6/4996 WL 374180, at *2

The ALJ’s discussion of the medical opingais puzzling: Rather than using the
doctors’ names, he states, “The undersigmatsidered the opions of state agency
medical consultants and otlmmsultants and weighed tleespinions and statements
from no [sic] examining expert sourcgsxhibits B4A and B6A).” (Doc. #&agelD
#87). Because all five doctors are “stateraxy medical consultants,” it is not entirely
clear who the ALJ is referring to when he usstate agency medical consultants.” The
Commissioner, however, admits that the AlLd ot weigh Dr. Kramer’s opinion. (Doc.
#11,PagelD#1281). Based on the Commissionéntgrpretation, it appears that ALJ
Senander was only addressing the opinionseBtiate agency record-reviewing doctors,
Drs. Tangeman, Hinzman, Tishler, and Perencevich.
Unfortunately, the ambiguity does notdetnere. The ALJ’s reasons for the

weight he assigned the State agency n&dionsultants’ opinions are vague and

nonspecific:

The findings of the state agennyedical consultants that the
claimant does not meet or equal listing [sic] and that she is



not disabled are supported the record. Their assessments
are reasonable and generally in line with the evidence as a
whole and do not conflicvith the medicalopinions of any
treating or examining source.The findings of the state
agency medical consultants are therefore adopted and
incorporated to th [sic] within her residual functional
capacity assessment.

(Doc. #6,PagelD#87).

The ALJ’s terse assessmaeaifitthe record-reviewing dors’ opinions constitutes
error under the Regulations: “[ALJs] ... arebound by findings made by State agency
or other program physicians and psychologists, butriegynot ignore these opinions
and must explain the weight given to thy@nions in their decisions.” 20 C.F.R. §
404.1527(e)(2)(ii)seeSoc. Sec. R. 96-6p, 1996 V@IZ4180, at *2. The ALJ did not
provide any further explanation of his findsigHe does not idéfy what evidence
supports their assessments, what makes tkasonable, or how they are consistent with
other evidence of record.

The ALJ does not acknowledgigat the doctors did notveew all of the evidence
in the record—including evidence showingignificant increase in the severity of
Plaintiff's symptoms. Foexample, in September 20 aintiff's primary care
physician referred her to Samaritan Behaalibtealth for mental health servicdsl. at
578. Upon intake, Plaintifivas sent to Crisis Care after she admitted that she often
thinks about hurting her husbaadd once attacked him witghknife with the intent to
kill him. Id. at 573. A lethality assessment icatied she “was at moderate risk for

homicide.” Id.

10



Although the ALJ cites to #se records, he does not aatofor impact they might
have on the reviewingoctors’ opinions.See idat 87. As Plaintiff correctly noted,
“Homicidal ideation is not a positive persditatrait for obtainingsubstantial gainful
employment.” (Doc. #8agelD#1264). And, this evidenaiggests that Plaintiff’s
difficulties in maintaining soall functioning may be moresere than what the State
agency physicians concluded.

The ALJ also fails to mention thatelprofessional counselor at Samaritan
Behavioral Health, Jessica Nye, diagnosedniff with post-traumatic stress disorder
(PTSD) after she scored very hightbe PTSD CheckligfPCL). (Doc. #6PagelD#s
573, 595). She also diagnosed major depressive disorder and intermittent explosive
disorder. Ms. Nye opined that Plaintiéeded to continue treatment, as she was
“experiencing panic attacks neadyery day associated wiglast traumal;] [and she] has
difficulty controlling anger and is at risk of harming herself or otherd.’at 595.

Further, despite adopting the opinionglod State agency consultants, ALJ
Senander did not incorporate all of themghoses and limitations. Dr. Tangeman and
Dr. Tishler found that borderline intellectdanctioning was one of Plaintiff's severe
impairments. In addition, Dr. Kramer diagsal borderline intellectual functioning. Yet,
the ALJ did not include it as a severe impant and failed to address why he did not.

The ALJ also failed to weigh the opan of the consultig psychologist, Dr.
Kramer. The Commissioner acknowledges khiscontends “any error in not discussing
its weight was harmless because it would not cause the ALJ’s ultimate decision to

change.” (Doc. #11RagelD#1281) (citingRabbers582 F.3d at 658). The

11



Commissioner further asserts ttia¢ ALJ “effectively gave great weight to Dr. Kramer’s
opinion by adopting two medical opinions tiaghly regarded Dr. Kramer’s opinion.”
(Doc. #11,PagelD#1281 (citing Doc. #6RagelD#87). However, trecord reviewing
physicians that gave Dr. Kramer’s opinigreat weight only indicated it was given great
weight because “it is written gn examining source and is consistent with evidence in
file.” (Doc. #6,PagelD#185). The ALJ's failure taveigh Dr. Kramer’s opinion
prevents the Court from evaluating whether decision is supported by substantial
evidence and constitutes error under the Regulations and RuegsWilson378 F.3d
at 546 (“[A] procedural error is not maderhdess simply because [the aggrieved party]
appears to have had little clt@nof success on the meritsyavay.” To hold otherwise,
and to recognize substantial evidence defanse to non-compliance with § 1527(d)(2),
would afford the Commissioner the ability the violate thgutation withimpunity and
render the protections promistigerein illusory.”) (quotindvlazaleski v. Treusdelb62
F.2d 701, 719 n. 41).

B. Drummond

ALJ Senander found that “there ismand material evidence that precludes
adoption of the prior mental residual capacity.” (Doc.R&gelD#78). As a result, he
modified ALJ Withum’s assessmeuott Plaintiff’s mental RFC.This change in Plaintiff’s
RFC raises questions concerning res judicata.

The Sixth Circuit addrssed this issue Drummond v. Commissioner of Social
Security holding, “the principles of resiglicata can be applied against the

Commissioner. When the Commissioner has made a final decision concerning a

12



claimant’s entitlement to benefits, ther@missioner is bound by this determination
absent changed circumstances.” 126 B3d 842 (6th Cir. 1997citations omitted).
“The burden is on the Commissioner to pahanged circumstances and therefore
escape the principles of res judicata.’at 843.
After Drummondthe Commissioner issued an Acquiescence Ruling mandating

ALJs in Ohio (and other states witlthe Sixth Circuit) to follonDrummondby applying
res judicata to a prior assessment of ar@dait's residual functiom@apacity and other
prior findings made as part of a sequerevaluation. The Acquiescence Ruling
explained:

When adjudicating a subsequelability claim with an

unadjudicated period arising umdbe same title of the Act as

the prior claim, adjudicators mtuadopt such a finding from

the final decision by an ALJr the Appeals Council on the

prior claim in determining whier the claimant is disabled

with respect to the unadjudicated period unless there is new

and material evidence relatinggach a finding or there has
been a change in the law....

AR 98-4(6), 1998 WL 283902, at *3¢8&. Sec. Admin. June 1, 1998).

In November 2012, ALJ Withum found, “light of [Plaintiff's] depression, she is
capable of performing simpbnd complex tasks in an environment free of fast-paced
production requirements with only occasioolfnges in the work setting and occasional
interactions with the public, cowoeks, and supervisors.” (Doc. #8agelD#143).

ALJ Senander agreed wikLJ Withum that Plaintificould perform simple tasks
but he did not find that sheuld perform complex tasksd. at 84. The record supports

this limitation. Dr. Tangeman and Dr.shier explain that Plaintiff's additional

13



diagnoses of anxiety disorder and baolide intellectual functioning resulted in
additional limitations, “namely [Plairffis] ability to do complex tasks.”ld. at 173.
Similarly, Dr. Kramer opined Plaiiff could perform simple taskdd. at 455.

ALJ Senander made two significant adtigons to ALJ Withum'’s findings. ALJ
Senander (1) did not restrict Plaintifféavironments free of fast-paced production
requirements, and (2) did not find that Ptdfmeeded only occasnal changes in the
work setting.

In order for ALJ Senander to find Plaiitmore able to engaga work in these
two ways—more able, that, ithan ALJ Withum found-Brummondrequired ALJ
Senander to rely on new and material ewice. 126 F.3d at 842 (“We reject the
Commissioner’s contention that the So&alkurity Administration has unfettered
discretion to reexamine issues previoustyermined absent new and additional
evidence.”).

ALJ Senander neglected to explain whydm not limit Plaintif to environments
free of fast paced work. ALJ Withum eapied in her decisioriDr. Bonds indicated
[Plaintiff] was moderately limited in her dity to handle stress loause pain and mood
caused problems workingitlr production demands.Id. at 145. Similarly, Dr. Kramer
noted, “she was very slow in her thoughgegh, and response time. Her concentration
and focus were rather weakd she acknowledges that she teceived compints about
her past work performance because of hmwvsess, memory problesnand her tendency
to be distracted.’ld. at 455. Dr. Tangeman and Tlishfound that she was moderately

limited in her ability to complete a normal vikday and workweek ithout interruptions

14



from psychologically based symptoms angéoform at a consistent pace without an
unreasonable number and length of rest peridde ALJ’'s removal of this limitation is
not supported by substantial evidence.

ALJ Senander also neglected to explahy he did not find Plaintiff was limited
to only occasion changen the work setting. Dr. Taegian and Dr. Tishler found that
Plaintiff was moderately limited in her ability respond appropriatetp changes in the
work setting and noted that Ri&if needed a static envirorent. The ALJ also did not
explain why he did ricadopt that portion of the Staagency doctors’ opinion and does
not provide any explation for the change.

The fact that the ALJ omitted discussiortloé new and material evidence that led
him to find Plaintiff more able #n ALJ Withum found her revealDaummond
violation and tends to confirthat he was not exaggerating when he said, “I don't like to
do extra work.”I1d. at 103.

Accordingly, Plaintiff's staterant of errors is well takeh.

C. Remand

A remand is appropriate when the ALd&scision is unsupported by substantial
evidence or when th&LJ failed to follow the Administrigon’s own regulations and that
shortcoming prejudiced the plaintiff on the medtsdeprived the plaintiff of a substantial
right. Bowen 478 F.3d at 746. Remand mayvi@ranted when the ALJ failed to

provide “good reasons” for rejectigtreating medical source’s opiniogse Wilson

% In light of the above discussion, and the resultiagdto remand this case, an in-depth analysis of
Plaintiff's challenge to the ALJ’s assessnt of her credibility is unwarranted.
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378 F.3d at 545-47; failed to consider aertevidence, such as a treating source’s
opinions,see Bowe78 F.3d at 747-50; failed to cashar the combinee@ffect of the
plaintiff's impairmentssee Gentry741 F.3d at 725-26; or failed to provide specific
reasons supported by substantial evidéacénding the plaitiff lacks credibility,see
Rogers 486 F.3d at 249.

Under sentence four of 42 U.S.C. § 4§)5¢he Court has authority to affirm,
modify, or reverse the Commissioner’s decisiaith or without remanding the cause for
rehearing.” Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Consequently, a remand
under sentence four may result in the needuidher proceedings or an immediate award
of benefits.E.g., Blakley581 F.3d at 41(Felisky v. Bowen35 F.3d 1027, 1041 (6th
Cir. 1994). The latter is warranted where #@vidence of disabilitis overwhelming or
where the evidence of disability is strongile contrary evidence is lackindgzaucher v.
Sec’y of Health & Human Sery4.7 F.3d 171, 17@th Cir. 1994).

A judicial award of benefits is unwamted in the present case because the
evidence of disability is naiverwhelming and the evidence of disability is not strong
while contrary evidence isd&ing. However, Plaintiff i€ntitled to an Order remanding
this case to the Social SeityrAdministration pursuant teentence four of 8405(g) due
to the problems discussed above. On remidnedALJ should be directed to evaluate the
evidence of record, aluding the medical source opinions, under the applicable legal
criteria mandated by the Comssioner’s Regulationsnd Rulings antly case law; and

to evaluate Plaintiff's disability claim und#re required five-step sequential analysis to
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determine anew whether Plaintiff was undetisability and whethéner application for
Disability Insurance Berigs should be granted.
IT IS THEREFORE RECOMMENDED THAT
1. The Commissioner’s non-disability finding be vacated,;

2. No finding be made as to whetHeaintiff Kimberly Alston was under a
“disability” within the meaning of the Social Security Act;

3. This matter bREMANDED to the Social Security Administration under
sentence four of 42 U.S.C. § 405{g) further consideration consistent
with this Report and Recommendatipasd any decisen adopting this
Report and Recommendations; and

4, The case be terminated on the Court’s docket.
Date: June 19, 2017 Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif. 72(b), any party may seraead file specific, written
objections to the proposed findings and recommendations VA@WRTEEN days after
being served with this Report and Recomménda. Such objections shall specify the
portions of the Report objectédl and shall be accompanibg a memorandum of law in
support of the objections. If the Report &ecommendation is based in whole or in part
upon matters occurring of recbat an oral hearing, the objecting party shall promptly
arrange for the transcription tife record, or sucportions of it as all parties may agree
upon or the Magistrate Judge deems sidfit, unless the assigned District Judge
otherwise directs. A party may resybto another party’s objections within
FOURTEEN days after being servedth a copy thereof.

Failure to make objections in accordamath this procedure may forfeit rights on

appeal. See Thomas v. Ard74 U.S. 140 (1985))nited States v. Walter638 F.2d 947,
949-50 (6th Cir. 1981).
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