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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
DORA M. HEMPR, : Case No. 3:16v-235
Plaintiff, : Judge Thomas M. Rose
V.

WAL-MART STORES EAST, LP

Defendant

ENTRY AND ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
(DOC. 35), DENYING MOTION IN LIMINE (DOC. 36) AND
TERMINATING CASE

This case is before the Court on the Motion for Summary Judgment (Doc. 35) and Motion

in Limine (Doc. 36) filed byDefendant WaMart Stores East, L.PWal-Mart”). On April 7,
2014,a drug addict in withdrawal and looking for money to buy cocaine brutally assBldtetiff

Dora Hemp(“Hemp”) in the parking lot of WaMart’s Miller Lane store in Dayton, OhioHemp
alleges that WaMart breached a duty to protdwrand seeks compensatory and punitive damages
stemming fronthe assault. Wal-Mart argues it is entitled to summary judgment on Hemp’s claim
because she cannot establisat ithad a dutyor that its alleged breach of any alleged duty was
the proximate cause of the attacklemp alsanoves to exclude the testimony of Hemp’s ekper
under Federal Rule of Evidence 70As discussed belowthe CourtGRANTS Wal-Mart’s
Motion for Summary Judgment (Doc. 3causéiemp cannot meet the rigorous standard under
Ohio law to establls that WalMart had a duty to protect her from the assalWal-Mart’s

Motion in Limine (Doc. 36) iDENIED as moot.
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BACKGROUND

On April 7, 2014, Hemp drovevith her grandchildo WalMart’'s Miller Lane store in
Dayton, Ohio. Hemp parked in the fourth parking spaegich wasabout 100 feefrom the
store’s entrance.lt was evening, but the parking lot wasll-lit and monitored by visible security
cameras. The light poles also had signs to inform customers that they were being recorded.

Hemp waggetting her grandchild out of her cahenan unknown mampproached and
asked for hecarkeys. Hemfs grandchildwasstill in the carso she refused to give up her keys
The marbegarbeaing Hempin the face and head plainview of others in the parking lotWal-
Mart’'s employeessome of whonwere walking in and out of the parking ,|leesponédto the
assaulalmostimmediately.

The Butler Township Police Department was notified and responded to the asdanlt wit
three minutes. Police officers @prehended the assailantVhile being interviewedn police
custody the assailaradmittedto committing the assault He saidhathedid not have ay dispute
with Hempbutattacked her because he wasddict and needegffix. The assailardaidthathe
would not have committed the assault if he was not addicted to coca@ime.assailant was
charged with aggravated robbery and felonious asaadlis now serving an eighyear prison
sentence.

In thethree yeardefore Hemp’s assaulumerousnstances of shopliftingt the same
Wal-Mart werereported to police. In one instanegaccused shoplifter bitheemployeen an
effort to escape.There was alsan attemptedcarjackingin the sameparking lot, in which the

assailant fled when anotheustomer pulled into the parking spalectly in front of them.



. LEGAL STANDARD

Under Fed. R. Civ. P. 56(c), summary judgment “shall be rendered forthwith if the
pleadings, depositions, answers to interrogatories, and admissions on file, togé#thtre
affidavits, if any, show that there is no genuine issue as to any materiahdatttad the moving
party is entitled to a judgment as a matter of law.” Fed. R. Civ. P. 56(c). The rpavipdpears
the initial burden to inform the court of the basis for its motion and to identify therseof the
pleadings, depositions, answers to interrogatories, and admissions on file, alomy\affidavits
that it believes demonstrate the absence of a genuine issue of materiaCé#mtex Corp. v.
Catrett 477 U.S. 317, 323 (1986). The adverse party then bears the burden to “set forth specific
facts showing that there is a genuine issue for tridriderson v. Liberty Lobby, Inet77 U.S.

242, 250 (1986). However, “the mere existence of some alleged factual dispute between the
parties will not defeat an otherwise properly supported motion for summary ¢mitgthe
requirement is that there be no genuine issue of material fadt.at 24 (emphasis in original).

In deciding a motion for summary judgment, the court should not weigh the evidence, make
credibility determinations, or judge the truth of the matter asserted, but it musltitaustifiable
inferences” in the light most favorable to the aimavant. Weaver v. Shadoa40 F.3d 398, 405
(6th Cir. 2003) (citingAnderson 477 U.S. at 255). This does not require the court to “wade
through and search the entire record for some specific facts that might siingppanmoving
party’s claim.” InterRoyal Corp. v. Sponselle889 F.2d 108, 111 (6th Cir. 1989), cert. denied,
494 U.S. 1091 (1990). Insum, based on the evidence called to the court’s attention, it must decide
whether reasonable jurors could find by a preponderance of the evidence that tbeamns

entitled to a verdict. Anderson477 U.S. at 252.



1. ANALYSIS

Hemp alleges a single cause of action for common law negligence againbtavtal
Under Ohio law, “[a] negligence action requires a plaintifestablish' (1) a duty requiring the
defendant to conform to a certain standard of conduct, (2) breach of that duty, (3) a causal
connection between the breach and injury, and (4) daniag®gheatley v. Marietta Col|l2016
Ohio-949, 1 51, 48 N.E.3d 587, 605 (quoti@gpmer v. Children’s Hosp. Med. Ctr. of Akrdi®2
Ohio St.3d 2572015-Ohio229, 29 N.E.3d 921, T 23 Wal-Mart argues that Hemp caot
establishthat it owedhera duty orthat itsalleged breach is the proximate cause ofiheries
As Hemp cannot establish the existence of a duty as a matter efiéa@ourtdoesnot consider
the issue oproximate cause.

Duty “refers to the relationship between the plaintiff and the defendant frorh atises

an obligation on the part of the defendant to exercise due care toward the plaMtéflace v.
Ohio Dept. of Comnmee, 96 Ohio St.3d 266, 773 N.E.2d 1018, T 23 (internal quotes omitted).
“Whether a duty exists in a negligence action is generally a question foirlawourt to decideg.
Id. at T 22;see alsdMussivand v. Davidd5 Ohio St.3d 314, 318, 544 N.E.2d Z6589);Simpson
v. Concord United Methodist ChurcBnd Dist. Montgomery No. 20382, 20@5io-4534, 2005
WL 2087697, 1 25 (whether defendant knew or should have known of danger and thus had a duty
to warn is a question of law).

“Ordinarily, there is no duty to control the conduct of a third person by preventingrhim
her from causing harm to another, except in cases where there exists a specrahgldietween
the actor and the third person which gives rise to a duty to control, or betweetottzmd@nother

which gives the other the right to protectiohus, liability in negligence will not lie in the



absence of a special duty owed by a particular defenddred. Steel & Wire Corp. v. Ruhlin
Constr. Co,. 45 Ohio St.3d 171, 173-174, 543 N.E.2d 769 (1989) (citations omitted). “One type
of special relationship that may give rise to a duty to prevent a third person fisimgcharm to
another is that between a business owner and invité#éhieatley 20160hio-949at I 56 (citing
Simpson v. Big Bear Stores C63 Ohio St.3d 130, 134, 652 N.E.2d 702 (198%®)iz v. May Co.
Dept. Stores66 Ohio App.3d 188, 191, 583 N.E.2d 1071 (8th Dist.1990)).

“A business premises owner generally owes a business invitee a duty toceexeliciary
care and to ptect the invitee by maintaining the premises in a reasonably safe coridition.
Wheatley 20160hio-949 at 157. “The basis of liability in such case is the owsesuperior
knowledge of existing dangers or perils to persons going upon the propeigyonly when there
are perils or dangers known to the owner and not known to the person injured that treylibe
established and recovery permittedEnglehardt v. Philippsl36 Ohio St. 73, 78, 23 N.E.2d 829,
831 (1939). “The test for foreseedity is one of likelihood, not mere possibility.’Shadler v.
Double D. Ventures, Inc20040hio-4802, 1 31 (Ohio Ct.App.2003).

“A premises owner is not, however, an insurer of an indteafety. Wheatley 2016
Ohio-949 at 58 (citingdoward v. Rogersl9 Ohio St.2d 42, 249 N.E.2d 804 (196P} of the
syllabus). As a result, a business or property owner “has a duty to protect others from injury due
to criminal activity only if substantial evidence exists to demonstrate that ther @auld foresee
that the criminal activity would occur and that people would be injured by the criacitnaty.”
Walters v. Oberling Ford, Inc4th Dist. Scioto No. 97CA2513, 1997 WL 603395 (Sept. 29, 1997).

Ohio courts have taken a strict approachhsdeterminatiorof whena business owner

owes aduty to protect invitees from criminal conduc¥Wheatley 2016-Ohio-949 at 11 63-64



Some courts have adopted a totality of the circumstances test, while otheappléee a “prior
similar-actstest” to determine the feseeability that a third person’s criminal act would harm an
invitee. Id. at § 64. In this case, both Wa¥lart and Hemparguethat the totality of the
circumstances test applies.

Under that test, courts must consider all relevant evidence, which may inclyigeio¢
similar incidents; (2) other criminal activity occurring on or near the premisg$3athe location
and character of the businessld. at § 65. Due to the fact that “criminal behavior of third
persons is not predictable to any degree of certainty,” however, “the taoffalitg circumstances
must be somewhat overwhelming before a business will be held to be on notice of and therefore
under the duty to protect dgat the criminal acts of others.Reitz 66 Ohio App.3cat 193. As
mentioned, Ohio courts have taken a strict approach to this determination, such thaf “eve
multiple crimes occurred on a given set of premises, courts have been unwilling to find
foreseeability when those offenses were waient and differed in nature from the criminal
conduct at issue.”Wheatly 20160hio-949 at 167 (citing cases). In addition, “courts have been
reluctant to find foreseeability if the past violent crimes aregfit in formj.e., dissimilar to the
violent crime that caused the plaintiff's injury.Id. (citing cases). In sum, “it is not enough for
an invitee to show that a premises owner should have foreseen a substantial riskabhgeme
to the invitee, but instead, the invitee must demonstrate that a premises owner shdoicthees
a substantial risk of the precise harm that befell the invitéd. at { 63.

In this case, the totality of circumstances does not rise to the level of ‘lseimgwhat
ovawhelming,” as that standard has been interpreted by Ohio courts, such thdiaWwabd a

duty to protect Hemp from the assault in its parking lot on April 7, 2014. In the twopréars



to the assault, the criminal activity at \AMArt includedthousand®f instances of shoplifting, at
least one of which escalated into an assault on aNeal employee, and an attempted car theft.
None of these incidentsaresimilar enough to the assault on Herapder Ohio precedento put
Wal-Mart on notice that it was likely to occurEven wherihe offenses are considered together,
the circumstances still do not amount tbsamewhat overwhelmirignference that a physical
assault on a customer, like the one against Hemp, was probable.

The shoplifting that occurradside théVal-Mart was very different than the brutal assault
on Hemp outside in the parking lot. First, shoplifting is not an assault against grerguanr; it
is an act of theft against the store. Second, the shoplifting occurred inside siu#,the store.
Based on the shoplifting activity, Wi art might have been on notice tlzatditional thefts were
likely to occur inside the store, but it would not have been on notice of the possibilityysiegbh
assault against a customer outside theest&@eeSullivan v. Heritage Loung@0050hio-4675,
1 32 (1¢' Dist. Ct. App.) (“forceful, unprovoked assault” was not foreseeable although police run
reports suggested minor criminal activity was likely to occur).

Hemp specifically refers to one incideri shopliftingthat escalated into a physical assault.
After being detainedhe accusedhoplifterbegan fighting with employegbiting one of thenn
an effort to escape Even though this incident involved a physical altercation, it arose from

circumstances very different from the assault on Hemp. It would not have piiaktadn notice

L Hemp relies on police reports and logs listing the visits that the Butlershipolice Department made to Wall
Mart from December 2012 through the date of Hemp’s assault.-MAfdlobjects to these reports because they are
not accompanied by an authenticating affidavit and are nonetheles<fpatiti’ because they do not reflect the
actual dispositions of any of the alleged crimes that occurred. (Dat.Z/@itingTranter v. Orick 460 F. App’x

513, 515 (6th Cir. 2012) (police investigation report and witness statem@perly excluded as inadmissible
hearsay). For purposes of WaWlart's Motion for Summary Judgment, the Court has considered thesealwaseri
evidence under the totality of the circumstances test. This shaiité monstrued, however, as a ruling on their
admissibility at trial.
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that a physical assault on a customer, who was far removed from the detenticpeuftesl
shoplifters inside the store, was likely to occur.

Hemp also refers tonaincidentin December 2012 involving amttempted carjacking
the sam@&Val-Mart parking lot. In that incident, the victirhadjust finished loading her purchases
into her car when she was approached by an unknown man. The man asked the victim for her car
keys and told her to get into her vehicle. When the victim turned to move away, thealvaedgr
her forearm and moved toward heThe victim thenshoved the man and screamed for help.
When another shopper pulled into a nearby parking space, the suspect ran away.

This incident, although more analogdosHemp’s assauthan the shoplifting incidents,
still differs from the assault in important ways. As noted by-Wait, the attempted carjacking
did not result in physical harm to the customer. Equally important, the suspechéednother
shopper arrived at the scene. WWart maintains that had no reason to believe that the existing
security measures in its pargitot would not deter criminal activity. Those measures included
good lighting, visible security camerasgns on light poles to inform customers that they were
being recorded, and the regular presence of other shoppers aiMbwWamployees in the parig
lot. Inthe attempted carjackingwas the arrival of another Wart shopper that deterred the
suspect from completing his crime. This incident therefore supported/Mfék belief that its
existing measures were effective. It did not sugdestd criminal might assault a shopper in
plain view of other shoppers and Wal-Mart employees, as happened to Hemp.

Hemp relies on the opinions of her exp@&ichardSem with respect to the issue of
proximate cause. Because proximate cause involvégsanaf foreseeability, Sem’s opinions

also touch on the issue of dutyalthough that determination is reserved to the Co&#m opined



in his expert report, for examplibatthe prior criminal activity at the store created “an atmosphere
where any in@dent could flare up and escalate into violence.” (Do€l 8#PagelD # 1545.)He
surmised that “an attack at least this serious was foreseeable” and that seperity ‘®onsider

the regular presence and illegal acts of criminals to be, if not addressedace poetiolence.”
(Id.) In response to specific questions from Hemp’s counsel, Sem further opinedtjthat “[
store’s history of crimes, and the regular presence of criminals, on the proferta strong
indicator that, if nothing more was done to protect, someone would get seriouslg mjuaeen
killed.” (Id.)

Even accepting Sem’s opinion that it was generally foreseeable that semebether it
be an employee, customer or delivery drivenight be hurt as a result tife escalation ofninor
criminal activity insidehe store, that level of awareness is not sufficient under Ohio law to hold a
business owner liable for an unprovoked assault by an unkpekgonin the parking lot. Ohio
courts have explicitly held on this isstinat “it is rot enough for an invitee to show that a presiise
owner should have foreseen a substantial risk of general harm to the inwi#eatley 2016
Ohio-949, 163. Rather, there must be “overwhelming evidence that the preouseer should
have foreseen a substantial risk of the precise harm that befell the invitee.”

Hemp citeghree cases for the proposition that “a pattern of crime at a busineSisrgu
to demonstrate that a subsequent criminal act and its rgsidtrm are foreseeable.” (Doc. 59 at
10-12, citingRush v. Lawson Cp65 Ohio App. 3d 817, 585 N.E.2d 513, 513 (192@l)son v.
McDonald's Restaurant®No. 63170, 1993 WL 453689 (Ohio Ct. App. Nov. 4, 19S&npson v.
Big Bear Stores Cp.19950hio-203, 73 Ohio St. 3d 130, 652 N.E.2d J02In those cases,

however,overwhelmingevidence established that the specific crime at issue was foreseeable.



In Rush the plaintiff was assaulted in the parking lot in front of a convenience store.
former employe of the convenience store submitted an affidavit asserting that, prior to the assault
customers and convenience store employees were victims of criminal activigy paring lot
and that the rear of the store “was a gathering place for neighborhood hoods and troakd& mak
who were “constantly involved in harassment of customers and store emplaygésbmastantly
drinking.” Rush 65 Ohio App. 3d at 819. In addition, there was evidence that 11 armed
robberies and 48 shoplifting offenskad occurrd at the store-one robbery occurring just a
month before. This substantial evidence created a genuine issue of fact regardingdbriyee
it did not establish the existence of a duty as a matter of law.

Unfortunately, the decision iAllison contains no insight into the Ohio court of appeals’
analysis. It does, however, refer to testimony regarding several hundmees,cincluding
aggravated robberies, that occuregdhe same McDonald’s where the plaintiff was assaulted.
Moreover, the aack on the plaintiff occurred in the dritleru at night and there was testimony
that employees were prohibited from going alone behind the store at night becawsseafs for
their safety. Allison, 1993 WL 453689, at *1.

In Simpsonthe plaintiff waghe victim of a purse snatching on the west side of the deféadant
grocery store 1993 WL 540325, at *4 In the three-and-a-half years before the incident, there were
eight purse snatchisgt the shoppingenter six of which occurred near the same grocéoyes Of
those six, five occurred on the west side of the store, the same location wirgrf plaurse was
stolen. The evidencealsoreflectedan increasing frequency in attacks at that location during the year
preceding thattackat issue Id.

In contrast to these cases, in this dagee is nosufficientevidencedo establistthat Wat

Mart should have foreseen the attack on Hemp, much less overwhelming evidemotosuch
10



aconclusion As a resultHemp cannot establish that \AMlart owed her a duty as a matter of
law.

V. CONCLUSON

For the reasons stated above, the C&RANTS Wal-Mart's Motion for Summary
Judgment (Doc. 35) andENIES its Motion in Limine (Doc. 36) as moot.This caseshall be
TERMINATED on the Court’s docket.

DONE andORDERED in Dayton, Ohio, this Friday, September 21, 2018

s/Thomas M. Rose

THOMAS M. ROSE
UNITED STATES DISTRICT JUDGE
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