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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
Johnathan M. Metdlus,
Plaintiff,

V. Case No. 3:16-cv-300
Judge Thomas M. Rose

Heather Wilson, Secretary of the United States
Air Force1l

Defendant.

ENTRY AND ORDER GRANTING DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT, ECF 30, AND
TERMINATING CASE.

Pending before the Court is DefendanMotion for Summary Judgment. ECF 30.
Therein, Defendant, Secretarytbe Air Force, requests that the Court grant summary judgment
on Plaintiff Johnathan M. Metellissclaims of race discriminain, hostile work environment and
retaliation. Because Plaintiff has no direct evidence that Defendant’s decisions not to promote
Plaintiff were motivated by gender animus, and because he has no evidence to disprove
Defendant’s asserted non-discriminatory reasons for promoting others, and because there is no

evidence of a hostile work environment, Defendant’s motion will be granted.

1 Plaintiff's Complaint alleged Title VII violations ardtentional Infliction of Emotional Distress and named both
the Secretary of the Air Force an@tbinited States of America as Defent$a Because Plaintiff subsequently
voluntarily dismissed his IIED claim (ECF 11), the sole prapeaining Defendant in this action is the Secretary of
the Air Force. See 42.S.C. § 2000e-16(cRamsey v. MnuchjMNo. 1:15-cv-575, 2017 WL 2775114, at *1 n.1 (S.D.
Ohio June 27, 2017) (only proper defendant in Title VIl suit is head of agency).
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Background

Plaintiff Johnathan M. Metellus was hiredaasivilian cook supervisor in the summer of
2014 to oversee approximately 13 employeeseanibspital kitchen at WPAFB Medical Center.
Plaintiff began work in Octolse2014, but did not assume sugsory duties until December 2014
when he completed the required training. Through@itenure, Plaintiff, an African-American
male, reported directly to his first-lineuervisor Master Sergeant Jerry Fondren, an
African-American male, and second-line supsov Lieutenant Colonel James Weinstein, a
Caucasian male who oversaw the Medical Centdingcal nutrition and food services. (ECF 25,
Weinstein Decl., 11 2-3 at PagelD 262—-@3C§F 26, Fondren Decl., 11 2—3 at 309.)

Plaintiff's supervisors wergenerally pleased it the quality of his work and food
preparation. He consistently received positevaluations, was never disciplined, and never
subjected to any adverse employment action. (ECF 25, Weirisesl., 4 at 263; ECF 26,
Fondren Decl., Y10 at 312.) But Plaintiffdatonship with his subordinates was sometimes
difficult. Plaintiff believedhis subordinates were too friegdvith management and often
insubordinate to him. (See, e.g., ECF 24, September 25, 2017 Deposition of Johnathan Metellus
(“Metellus Dep. 1I"), Ex. 7 at 223; ECF 25, Wisitein Decl., Ex. F at 277-81.) They, in turn,
chaffed at his managerial styéand periodically complained to M. Sgt. Fondren and Lt. Col.
Weinstein about how he treated them. (ECF \2&instein Decl., 5 at 263; ECF 26, Fondren
Decl., 110 at 312.)

Less than three weeks after starting, Pifiimtas confronted in the hallway by Sean
Fennell, one of the kitchen cooks. Fennell, upsetRlzntiff repeatedly belittled him in front of

customers, yelled: “You are this close to making you out,” and “How does it feel to be



embarrassed in public now.” (ECF 26, FondrezclD Ex. A at 315-19.)Several individuals
including M. Sgt. Fondren and Lt. Col. Wetrin observed the exchange. (Id.) Weinstein
instructed Fondren to collect witness statements and sent Fennell home until Civilian Personnel
could be contacted. (Id. at 315.) When Fennelirred to service, he apologized to Plaintiff
several times and continued to work in tlitehen. (ECF 25, Weinstein Decl., 6 at 263.)

The USAF disciplined Fennell in accordance wiighpolicies, which require the first-level
supervisor to propose disciplirection and the second-level smgsor to approve the final
decision. (ECF 27, Declaration of Monica Bryant®uire (“Bryant-McGuireDecl.”), 3 at 364—

65.) Because Plaintiff had not completed hipesvisory training, responsibility for Fennell’s
discipline fell to Fondren and Whestein, who were seing as Fennell’s fst and second-level
supervisors, respectively. (ECF 26, Fondi2ecl., 5 at 310-11.) Fondren consulted with
Monica Bryant-McGuire from Civilian Personnel and shared with her the witness statements he
had collected. (ECF 27, Bryant-Mao@e Decl., 15 at 365.) WhilBlaintiff had requested that
Fennell be terminated or suspended, aption Fondren and Weinstein considered,
Bryant-McGuire determined that, under the USABrogressive disciplmpolicy, the appropriate
discipline for Fennell’s outburstas an oral admonishment. (I&CF 26, Fondren Decl., Ex. O at
350.) She stated that she assessauhell’'s statements against Metzfactors and concluded that
they did not constitute a true threat. Sz v. Dep’t of Treasury80 F.2d 1001 (Fed. Cir. 1986).
Her recommendation also took into considerationnédl’s clean disciplingy record. (ECF 27,
Bryant-McGuire Decl., 5 at 365.) Bryant-Mai®, an African-America, was not even aware

of Plaintiff’'s race at the time or the color of @ttPlaintiff or Fennell, who is Caucasian. (Id.)



M. Sgt. Fondren and Lt. Col. Weinsteirlfoved Civilian Personnel’s recommendation.
An oral admonishment issued on November2l01,4 and was entered onto Fennell’'s permanent
record. (ECF 26, Fondren Decl., Ex. D at 3229ndten also sent letteis Plaintiff and Fennell
informing them of the availability of couekng services through ¢hEmployee Assistance
Program. (ECF 26, Fondren Decl., Y4 at 310.)rif@uthe two and hallears he served as
Fennell's direct supervisor, Plaintiff neverchto discipline him and even nominated him as
employee of the quarter. (ECF 24, Metellus Depl025-12:2 at 166.) While Plaintiff alleges
that he orally requested a transfer following thcident to avoid workg alongside Fennell, he
never pursued that option or submitted a writesuest. (ECF 25, Weinstein Decl., Y15 at 266.)

Plaintiff also allegethat Defendant racially discrimated against him by undermining his
supervision of his Lead Cook, @tian Budzinack. Budzinacksmgned after only eight months,
when the USAF initiated removal proceedings addiima at the behest of Plaintiff and with the
support of Civilian Personnel.

Plaintiff's issues with Budzinack began stiprafter Plaintiff's arrival at WPAFB.
Plaintiff documented his initial coeens in a letter of counselingathhe issued to Budzinack on
December 8, 2014. The letter charged that Bumtk's actions were disrespectful and were
undermining Plaintiff's authority in front of thelwr kitchen staff. (ECF 24, Metellus Dep. I, Ex.
7 at 223.) Plaintiff elected ntd pursue discipline at this paj even though it was within his
discretion (and his respobdlity) as first-level supervisor to do so.

Around this time, Plaintiff also suspectedtiBudzinack was drinking on the job. He
raised this concern with Lt. Col. Weinsteifter consulting with Huma Resources, Weinstein

emailed an alcohol observation checklist to Plaintiff along with instructions on how to document



his suspicions. (ECF 25, Weinstein Decl., Ex. R&I-69.) Plaintiff neveraised the issue with
management again nor documented the concehisitetters of counsielg or his memoranda
regarding Budzinack’'s performance. Plaintfincedes that he never submitted a completed
form because he was not able to fully vettgt Budzinack was drinking on the job. (ECF 24,
Metellus Dep. Il, 34:15-35:1 at 172.)

Plaintiff continued to find fault with Budzactk’s attitude and proficiency as a cook. In
January 2015, he drafted a eed counseling letter detailinguBzinack’s shortcomings and
perceived insubordination over the previous momth. sent a draft of the letter to Lt. Col.
Weinstein and asked that the Colonel “make maoendation if necessary and we can discuss.”
(ECF 25, Weinstein Decl., Ex. B at 270-73.) W&@in did not make any recommendations. He
reminded Plaintiff that responsibility for discipline fell to Plaintiff as the first-level supervisor and
that Civilian Personnel would asshim as needed. (Id., 111 at 264S5everal weeks later Plaintiff
issued Budzinack a final version of the counselitigiteidentical to the drahe had circulated to
Weinstein. (ECF 24, Metellu3ep. Il, Ex. 9 at 226-28.)

In March 2015, Plaintiff draftéa negative performance reviéov Budzinack that marked
him deficient in 4 of 5 categories and listed bverall performance as unacceptable. (ECF 27,
Bryant-McGuire Decl., Ex. C at 379.) M. Sgt. Fondren, as Budzinaek'snd-level supervisor,
reviewed the rating and did notelecomfortable signing the repdsecause he felt there was not
adequate documentation at the time to suppertdahing. (ECF 26, Fondren Decl., {8 at 311.) On
the advice of Civilian Personnel, M. Sgt. Fonddeafted his own review and Lt. Col. Weinstein
submitted the non-concurring appraisals. (Id.FEXS, Weinstein Decl., 13 at 265.) Before the

final appraisals could be given to Budzinackwkweer, Plaintiff voluntarilyelected to withdraw



and shred his review in order to avoid anyeosessary tension. (ECF 24, Metellus Dep. II, 41:5—
15 at 174.) Weinstein instructdlaintiff on multiple occasions that he was not required to
withdraw his review and thait was incumbent that heukmit the appraisals he thought
appropriate. Weinstein documented these conversations in two contemporaneous memorandums
for the record. (ECF 25, Weinstein Decl., Ex. D & E at 275, 276.)

After the review period, Plaintiff began douoenting his discussionsnd concerns in
Budzinack’s Personnel File. (S&CF 27, Bryant-McGuire Decl., Ex. C at 380-83.) He also
sought guidance from Monica Bryant-McGuigg Civilian Personnel on how to remove
Budzinack. In May 2015, he emailed her a three-page memorandum outlining his case for
Budzinack’s removal. (Id.) The memoranduttaehed a copy of thevithdrawn performance
review and an excerpt of Budzinack’'s Persadriile documenting ten counseling sessions since
March 19, 2015. (Id.) Bryant-McGuire requesteditional detail, which Rintiff provided in a
two-page memorandum and a follow-up emaiaeting photos of food that Budzinack had
prepared, and which Plaintiff deemed not atziele to serve. (Id., Ex. E & F at 391-93, 394—- 97.)
Bryant-McGuire reviewed the material and detmed that removal would be an appropriate
employment action in light of the concernsoabBudzinack’'s performance. She relayed her
recommendations to M. Sgt. Fondren alonthvtine supporting documentation. (Id., 7 at 366—
67.) Because Plaintiff was going on leave@néiren was going to sexvas the first-level
supervisor for the proposed action. Befomraagal was finalized, howev, Budzinack resigned
rendering the issue of his removal moot. (Id.)

Besides Fennell and Budzinack, in his two and half years at WPAFB, Plaintiff butted heads

with nearly every employee undas supervision. Plaintiff's employees would sometimes bring



their complaints about his managent style to Fondren and Wetrin. (ECF 25, Weinstein Decl.,

15 at 263; ECF 26, Fondren Ded10 at 312-13.) Most of theomplaints took issue with
Plaintiff's condescending tone tas subordinates and did noteito the level of actionable
conduct. (Id.) In many cases, Fondren remindeenmgoyees that Plaintiff was their supervisor

and urged them to address the problem with first. (Id.) In August 2016, however, Kellie
Gerber submitted a written complaint to Fondren that he was compelled to investigate. (ECF 26,
Fondren Decl., 112 & Ex. L at 313, 337-38.)

Gerber alleged that Plaintiff had insisted sbekcher soup in a large kettle rather than the
smaller stockpot that she had previously beengusiithout complaint. Bcause of her stature,
Gerber did not feel safe usingetharger kettle and worried thahe would burn hreelf or those
around her. (Id.) When she comnimzated this fear to Plaintiff, he responded by writing in her
personnel file that she was unable to follow suiservinstructions. Her complaint also stated
that she found Plaintiff intimidating, that workplace morale was “low to non-existent,” and that
Plaintiff had on several occasions asked her “seeng personal questions about [her] private life
outside of the workplace that madefhfeel uncomfortable.” (Id.)

After consulting with CivilianPersonnel, M. Sgt. Fondrenvestigated the claims, which
were partly corroborated by othstaff members. (Id., Ex. M at 339-41. For example, Michelle
Arantz, an African-American employee, complairtedt Plaintiff had baed the kitchen staff
from attending the work Christmas party and thatdoes out of his way to make us miserable.”
(ECF 26, Fondren Decl., Ex. F at 325.) SimyaRosemarie Bozard, a Filipino employee, wrote
to M. Sgt. Fondren to complain that Plaintifidhanfairly accused her of abusing sick leave. She

stated that: “I felt it was very demeaning and\ary frustrated that nmatter how hard we work,



Metellus is always quick to dirtize and counsel but seldom eyovides praise.” (Id., Ex. G at
326.)

On August 24, 2016, Fronden issidintiff an Interim Noticedf possible administration
action. (Id., Ex. N at 342.) The Notice was noregiibnary, and simply put Plaintiff on notice
that he could face discipline if it was determimedvas negligent in the giermance of his duties.
(Id.) The investigation proved inconclusive, haee and Plaintiff was never subjected to any
discipline or other negative emplogent action. (Id., 114 at 314.)

Two days after receiving the Interim Notid@aintiff requested a new supervisor. He
complained to Lt. Col. Weinstein that M. Sgandren’s personal relationship with the employees
created an “undue hardship” in the perforneamd his duties and charged that Fondren was
conspiring against him. (ECE5, Weinstein Decl., Ex. F at 2J7.After consulting with his
Superintendent and Civilian Personnel, Weinsththnot switch out supervisors because he felt
that Fondren was doing a good job and becausehaw stipervisors were available. (Id., 114 at
265.) Plaintiff remained under Fondren’s supeovisnvithout incident for the remainder of his
time at WPAFB

Plaintiff continued to applyor other jobs as he had prior to starting at WPAFB and
throughout his time thereAll told, he applied foapproximately 16 to 1&deral service jobs in
two and half years. (ECF 24, Metellus Dep. Il, 77:2-5 at 183; 84:7-10 at 184.) In July 2017, he
accepted a position as a Cook Supervisor at Yakat8#se in Japan, where he currently works.

Plaintiff primarily applied for jobsthrough the USAJOBS website, which hosts
government and military openings and allowsl@gpts to apply online. (Id., 84:11-88:20 at 184—

85.) Plaintiff submitted the same resume and reference list to the majority of those jobs. He also



separately listed his first-leisupervisors for his past andegent jobs. (Id., 85:9-86:12 at 185;
90:5-13 at 186.) In responseato application for a U.S. Armgook posting in Yongsan, South
Korea, he received a response thatwas “[ijneligible for furtheconsideration for this position
and grade based on [the] results of yourrrafé (ECF 28, Koller Decl., Ex. A at 414-15.)
Plaintiff assumed this notification meant thatvaas not hired because he was given a negative
reference. (ECF 24, Metell3ep. II, 78:1-15 at 183.) Withithe USAJOBS system, however,
“referral” is a term of art thaefers to a reviewing agency'’s detenation to certify an applicant’s
entire application package, and specifically tasume. It does not indicate an issue with the
applicant’s job references or letef reference. (ECF 29, Witigham Decl., 3 at 416.) Plaintiff
never followed up to determine the issue with #pplication packet, n@olicited or received any
feedback for any of the other positions for white was not hired. (ECF 24, Metellus Dep. II,
81:16-82:18 at 184.)
. Standard

The standard of review applicable to toas for summary judgment is established by
Federal Rule of Civil Procedure 56 and assedatase law. Rule 56 provides that summary
judgment “shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with ta#fidavits, if any, show that theiis no genuine issue as to any
material fact and that the movipagrty is entitled to a judgment asnatter of law.” Fed. R. Civ. P.
56(c). Alternatively, summary judgment is deni@tf there are any genuinéctual issues that
properly can be resolved only by a finder of fagtause they may reasonably be resolved in favor
of either party.”"Hancock v. Dodsqr958 F.2d 1367, 1374 (6th Cir. 1992) (quotfgderson v.

Liberty Lobby, Inc. 477 U.S. 242, 250 (1986)). Thusnsuary judgment must be entered



“against a party who fails to make a showing sugfit to establish the existence of an element
essential to that party’s cased on which that party will be#tte burden of proof at trialCelotex
Corp. v. Catrett477 U.S. 317, 322 (1986).

The party seeking summary judgment has thi@irburden of informing the court of the
basis for its motion, and identifyg those portions othe pleadings, depositions, answers to
interrogatories, admissions and affidavits whichelieves demonstrate the absence of a genuine
issue of material factd., at 323. The burden then shiftsthe nonmoving party who “must set
forth specific facts showing thatete is a genuine issue for triaRhderson 477 U.S., at 250
(quoting Fed. R. Civ. P. 56(e)).

Once the burden of production has shifted, the party opposing summary judgment cannot
rest on its pleadings or merely reassert its previallegations. It is not sufficient to “simply
show that there is some metaphysbalibt as to the material factdfatsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986). Rule 56 “requires the nonmoving party to
go beyond the pleadings” and present some typeidéetiary material irsupport of its position.
Celotex Corp.477 U.S., at 324.

In determining whether a genuirssue of material fact exists, a court must assume as true
the evidence of the nonmoving pastyd draw all reasonable inferenaeshe favor of that party.
Anderson 477 U.S., at 255. If the parties presemtfticting evidence, a court may not decide
which evidence to believe by detenimg which parties’ affiants armore credible. 10A Wright &
Miller, Federal Practice and Procedurg 2726. Rather, credibility determinations must be left

to the fact-finderld.

10



Finally, in ruling on a motion for summary judgnt, “[a] district court is not...obligated
to wade through and search the entire record for some specific facts that might support the
nonmoving party’s claim.InterRoyal Corp. v. Sponselle889 F.2d 108, 111 (6th Cir. 1989).
Thus, in determining whether a genuine issue of natact exists on a particular issue, the court
is entitled to rely upon the Ruk6 evidence specifically called its attenton by the parties.

[11.  Analysis
A. Discrimination

Title VII of the Civil Rights Act of 1964 mhibits federal agencies from employment
discrimination “based on race, color, religion, sex, or national originUJ.82C. § 2000e—16(a). It
is a violation of Title VII to fail to promote aemployee because of his or her membership in a
protected class. See, e.White v. Columbus Metro. Hous. Auth29 F.3d 232, 240 (6th Cir.
2005). Plaintiff asserts he was discmaiied against because of his race.

A plaintiff may establish a claim of discrination either by presenting direct evidence of
discrimination or by presenting circumstant@altidence that would support an inference of
discriminationKline v. Tenn. Valley Auth128 F.3d 337, 3486 Cir. 1997). Direct evidence is
where an employer’s statement direcdlyows discriminatory motive. S&zhlett v. Avco Fin.
Servs., InG.950 F. Supp. 823, 828 (N.D. Ohio 1996The Sixth Circuit stated iManzer v.
Diamond Shamrock Chemicals C89 F.3d 1078, 1081 (6th Cir. 199#)at evidence that would
require the jury to infer a fact is not directigence. Direct evidencen the form of verbal
comments, will be similar to an employer telling its employee, “I fired you because you are
disabled.”Smith v. Chrysler Corp155 F.3d 799, 805 (6th Cir. 1998). Plaintiff has no direct

evidence that any of the actiooiswhich she complains were mated by race, leaving only the

11



avenue utilizing circumstantial evidence establishedieg®onnell Douglas Corp. v. GregAdll
U.S. 792, 802—-04 (1973) to sirg summary judgment.

UnderMcDonnell Douglas Corp. v. Greeall U.S. 792, 802-04 (1973), when a claim is
based on circumstantial evidence, p&aintiff must first establish grima facie case of
discrimination, the elements of which varlghktly depending on the #ory asserted. To
establish grima faciecase of discrimination based on a “failure to promote” theory, a plaintiff
must demonstrate that:

(1) she is a member of a protecttass; (2) she applied for and was

gualified for a promotion; (3) she was considered for and was

denied the promotion; and (4) emividual of similar qualifications

who was not a member of the protected class received the job at the

time plaintiff's request for the promotion was denied.
Whiteg 429 F.3d at 240. A plaintiff's burden at ffréna faciestage is “not onerousTex. Dep't
of Cmty. Affairs v. Burdinet50 U.S. 248, 253 (1981).

If the plaintiff establishes prima faciecase of discrimination, éhburden shifts to the
defendant to offer evidence of a legitimate, norrdisoatory reason for its adverse action. If the
defendant satisfies its burden, the burden shdtklio the plaintiff to identify evidence from
which a reasonable jury couldhfl that the stated reason ipratext for discrimination.

Plaintiff's racial discrimindon claim fails at the initiaprima faciestage because he has
not adduced any evidence that he was subje¢otady negative employment outcome or that he
was treated differently than similgrsituated, non-protected employees.

To satisfy the second prong opama faciecase, a plaintiff must show that he suffered an

“action by the employer that constitutes a signiftadrange in employment status, such as hiring,

firing, failing to promote, reasgnment with significantly differentesponsibilities or a decision

12



causing a significant change in benefitd/hite v. Baxter Healthcare Car®b33 F.3d 381, 402
(6th Cir. 2008). Here, Plaintiff suffered ramlverse employment aatio He was not fired,
demoted, reassigned, or denggromotion. Throughout his time tae base, he maintained his
position, pay, and core job responsibilities, anenereceived time off bonuses in both 2015 and
2016. (ECF 26, Fondren Decl., 110 at 312.) Theymbout which he complains—undermining
of his supervisory authority—does not qualify agngicant change in hismployment status and

is not actionable as a Title Vdliscrimination claim. See, e.dcGinnis v. U.S. Air Forge266 F.
Supp. 2d 748, 768-69 (S.D. Ohio 2003) (negativéopmance review was not adverse action
because plaintiff did not suffer a demotion, terriorg or a loss in benefitdue solely to that
evaluation)Joiner v. Ohio Dep't of Transp49 F. Supp. 562, 567 (S.D. Ohio 1996) (no adverse
employment action where grade level, salary,lzemkfits remained the same, despite evidence of
loss of overtime and supervisory responsibilities).

Second, even if Plaintiff was subjectedstone actionable negative employment outcome,
Plaintiff still cannot make out prima faciecase because there is nadewce that he was treated
differently than similarly situad non-protected employees, ahdg no inferencéhat any action
taken against him was motivated by race. Inotdereate a valid comparison, a plaintiff must
first establish that the comparable employees were “similarly situated in all relevant respects.”
Wright, 455 F.3d at 710. Individuaiwith whom the plaintiff seks to compare his treatment
“must have dealt with the same supervisor, Hasen subjected to the same standards and have
engaged in the same conduct without such difitea@ng or mitigating circumstances that would
distinguish their conduct or the eropér’s treatment of them for itMitchell v. Toledo Hosp964

F.2d 577, 583 (6th Cir. 1992).
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Plaintiff proposes three potiéal comparators—Sean Fennell, Christian Budzinack, and
Kellie Gerber. But these employees are not simyilsitlated to Plaintiff. They all served under
Plaintiff and were not subjected to the same watandards or supervisorystture as Plaintiff.

Nor did they engage in similar conduct to Plidin In fact, because none of them exercised
supervisory authority over any individuals, thémary thrust of Plaintiff's complaint—that his
supervisory authority was undercut by managemésninapplicable to thir situation. Without
proper comparators, Plaintiff is unable to esthbdiny inference that he was subjected to actions
based on his race. Indeed, all evidence points to the contrary. Both M. Sgt. Fondren, his first
level supervisor, and Monica Bryant-McGuirtae Civilian Personnel contact who handled
Fennell's discipline and Budzinack’s removale African-American. Both deny that race was a
motivating factor in any of their decisions. Mower, Plaintiff's persondl conflicts with his

staff were not limited to his white employees, butended to the African-American and Filipino
employees, including Michele Arantz, Debra Smith, William Smith, and Rosemarie Bozard. (ECF
26, Fondren Decl., 110 at 312-13.)

Even if Plaintiff could establish@ima faciecase of employment discrimination based on
the personnel actions directedtlabse serving under him, summauggment is still appropriate
because the actions about which Plaintiff conmglavere taken pursuant to the USAF’s policies
for legitimate, nondiscriminatory reasons. $gytheon Co. v. Hernandez40 U.S. 44, 53-55
(2003) (holding that applicatio of neutral policy constitutegjuintessential legitimate,
nondiscriminatory reason for employment actionNor has Plaintiff adduced any evidence

showing that these reasons were pretextual.
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For instance, it is undisputed that Fennell /8ased an oral admonishment in accordance
with the USAF’s policy on progressive discigin Civilian Personnel determined that that
discipline was appropriate given Fennell’s othensjsetless record and the nature of the conduct,
which did not rise to the level of a true threat undetz (ECF 24, Bryant-McGuire Decl., 15 at
365.) Similarly, the evidence ebtmshes that Budzinack's caseas handled pursuant to the
USAF’s policies. While Plaintiff claims Defendant racially discriminated against him by not
accepting his March 2015 review of BudzinatlSAF policies do not require a second-level
supervisor to blindly accept a performance eewvithat he or she believes lacks supporting
documentation. (Id., Y4.) M. Sgt. Fondrenlscision to submit his own rating along with
Plaintiff's was not based on a discriminatory angwoward Plaintiff, but on his own assessment
of Budzinack’s performance and a lack of documentation to support Plaintiff's assessment. (ECF
26, Fondren Decl., 18 at 311.) Moreover, neitileiSgt. Fondren nor Lt. Col. Weinstein ever
altered Plaintiff's review. Plaintiff concedest deposition that he voluntarily withdrew his
review to avoid creating any undue temsi(ECF 24, Metellus Dep. Il, 41:5-15 at 174.)

B. Hostile Environment

To prevail on a hostile work environment ahaia plaintiff must esblish that: “(1) she
belonged a protected class; &)e was subjected to unwelcolmmassment; (3) the harassment
was based on race; (4) the harassment was sufficeauwére or pervasive to alter the conditions of
employment and create an abusive working remvnent, and (5) the defendant knew or should
have known about the harassment and failed to A&tliams v. CSX Transp. G®%43 F.3d 502,
511 (6th Cir. 2011). To deternanwhether conduct is actionabke,court must consider the

totality of the circumstances “including the frequag of the discriminaty conduct; its severity;

15



whether it is physically threatening or humiliatiry,a mere offensive utterance; and whether it
unreasonably interferes with amployee’s work performancetiarris v. Forklift Sys., In¢.510

U.S. 17, 23 (1993). Harassment is “based on wdwn it would not haveccurred but for the
plaintiff's race.”"CSX Transp. Cp643 F.3d at 511. While harasgiconduct need not be overtly
racist to qualify, a plaintiff mugiroduce either “(1) direct evidenoéthe use of race- specific and
derogatory terms or (2) comparative evidencauélbow the alleged harasser treated members of
both races in a mixed-race workplace.” IdPlaintiff has no evidence of a hostile work
environment or racial animusrdcted toward Plaintiff.

First, Plaintiff has not producexhy evidence that he wasbgected to any discriminatory
conduct, let alone conduct that was so sevengeorasive that it altedethe conditions of his
employment. He was never threatened, humdiate ridiculed by his supervisors. And while
he clashed on occasion with his subordinates)ag@ment issued appropriate discipline when
those concerns were brought to its attentidyotably, Plaintiff's primary complaints are not
about any actions directed him, but stem frorhis perception that magament was too friendly
with and too lenient on other employees, especially Fennell and Budzinack. Plaintiff's argument
ignores, however, that these employees were sebljéatdisciplinary and removal proceedings in
accordance with USAF policy. Even if that weret the case, a reasonable person would not
construe such leniency as hesment directed at Plaintiff.

Second, there is no evidence that any unweézbconduct was based on race. Plaintiff
was not subjected to any raciaiiharged or derogatory termslhe actions he complains about
were spearheaded by M. Sgt. Fondren andriyicGuire, both of whonare African-American.

While his subordinates did no¢e eye to eye with him, thesemplaints came from white and

16



black employees alike and were driven by himoh@ering personalityral not the color of his

skin. (ECF 26, Fondren Decl., 110 at 312.) Contrary to his allegation that white employees under
his purview were treated better than black emplayieappears that all employees were treated in
accordance with USAF policy. Moreover, these empdsyare not similarly-situated to Plaintiff,

and there is no evidence that thteatment would have been diffatdut-for Plaintiff's race. See

CSX Transp. Co643 F.3d at 511.

“The most fundamental problem with the gigions [Plaintiff] makesvith respect to these
individuals is that they fail to establish thihe complained-of actions were based on [Plaintiff's
race]. None of the allegations made by [Plaihtiintain any hint of facts that would permit a
rational factfinder to infer that [race] animysayed a part in whaappear to have been
garden-variety personalitgonflicts between people...wlang in close quarters.Perkins v.
Harvey, 368 Fed. App’x 640, 646 (6th Cir. 2010). €lbnited States Supreme Court has noted
that harassing conduct “must be extreme to amtwat change in the terms and conditions of
employment[.]’Faragher v. City of Boca Ratp®24 U.S. 775, 788 (1998). “[S]imple teasing,
offhand comments, and isolateditients (unless extremely serioudp not create a hostile work
environmentld. (citation and internal quotation mar&mitted). “These standards for judging
hostility are sufficiently demanding to ensure thigte VII does not become a general civility
code.” Id. (internal quotation marks omitted). Faorfr running afoul of a civility code, the
actions Plaintiff describes appear well withmmost civility codes, not to mention the pale
established for hostile environment claims.

C. Retaliation Claim
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Title VII forbids employer actions that discriminate against an employee because the
employee participated in protected aityivsuch as an EEO investigatiddurlington N. & Santa
Fe Ry. Co v. Whiteb48 U.S. 53, 59 (2006). Where a ptdirrelies on indirect evidence to
establish his claim, the familiddcDonnell-Douglasurden-shifting framework applidsaster v.
City of Kalamazop746 F.3d 714, 730 (6th Ci2014). To establish prima facie case of
retaliation, a plaintiff must demonate that: “(1) he engaged intadty protected byTitle VII; (2)
his exercise of such protected activity was kndwy the defendant; (3) thereafter, the defendant
took an action that was materialylverse to the plaintiff; an@) a causal connection existed
between the protected activity and the materially adverse actthn.Tb satisfy the third prong,
the plaintiff “must show that a reasonableptoyee would have fouhthe challenged action
materially adverse, which in this context me#angell might have dissuaded a reasonable worker
from making or supporting eharge of discrimination.Burlington N. Ry, 548 U.S. at 67-68
(internal quotation omitted). The standard is objective and does not protect a plaintiff from trivial
harms, such as petty slights, minor annoyaranes a simple lack of good manners, which are not
likely to deter victims from comlgining to the EEOC. Id. at 68.

Here, Plaintiff claims that the USAF’s re#ion against him for engaging in protected
EEO was reflected in that “his significantdiminished...supervisory responsibilities were
significant and contributed to tilseeking and acceptance of alsmemployment for lower pay.”
(ECF 32, Mem. in Opp’n at PagelD 447.) HoweWaintiff maintained lhsupervisory duties at
the base until he accepted his new positat Yokota Air Base in July 2017.

Plaintiff's supervisoryduties consisted of daily oversight of the kitchen staff, the

responsibility to recommend germance ratings, and the sponsibility to recommend
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“appropriate recognition and corrective action, @sded, in performance management.” (ECF 24,
September 25, 2017 Deposition of Johnathan MeieEx. 17 at Pad® 244.) Plaintiff
continued to submit performance ratings for mkémbers of the kitchen staff, including an
unsatisfactory rating for a Caucasian emplotreg management upheld. (ECF 33, Weinstein
Suppl. Decl.,, Y2 at PagelD 459 & Ex. A-B at PagelD 461-63.) He recommended
commendations for his employees under his sugervas he saw fitand took on the more
mundane supervisory tasks, such as apprisingames of their grievare rights and the location

of the number for their union representativgs., 12 at PagelD 459 & Ex. C-D at PagelD 464—
68.) Finally, Plaintiff maintained his resphility for recommendingcorrective actions to
address performance and conduct issues, as evidenced by the successful corrective actions he
pursued against Budzinack and Kellie Gerber. fiéan being stripped of his supervisory powers,
Plaintiff initiated removal proceedings agdiBsidzinack. (ECF 24, Metellus Dep. I, 41:5-55:3 at
PagelD 174-77.)

Had he been denied his supervisory povasgart of a scheme to protect Caucasian
employees, Plaintiff is unlikely to have been able to force Budzinack’s resignation. While
Plaintiff now claims that he felt that his pannance review of Budzinack was overridden, he
admitted at deposition that he voluntarily witbar his review of Budzinack in order to avoid
tension, rather than submitting both his reviamd Sgt. Fondren’s non-concurring review to
Civilian Personnel as Lt. Col. Weinstein hpwbposed. (ECF 24, Metellus Dep. II, 41:5-15 at
PagelD 174.)

Similarly, while Plaintiff complains that M5gt. Fondren initiated an investigation based

on Gerber's written complaint, that investigation upheld Plaintiff's supervisory authority,
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including Plaintiff's decisiorto document his concern in ber's 971 Personnel Folder. (Id.,
70:4-13 at PagelD 181; ECF 26, FoeniDecl., 114 at PagelD 314.)

Plaintiff has failed to adduce any evidence tietvas not hired for a position because of a
negative job reference. Plaintiff was never infedithat he was not holebecause of a negative
reference, nor did he ever contact anyone to follow-up on the positions for which he was not
selected. (ECF 24, Metellus Dep. Il, 81:16—82:1834t) The evidence upon which he bases this
claim is an automated message he rezkithough his USAJOBS account regarding his
application for a position at Yongs Army Base. That messagatstl that he wa“[ijneligible
for further consideration for this position and grdzhsed on [the] results [fis] referral.” (ECF
28, Koller Decl., Ex. A at 415.) While Plaintiff intengied this to mean that he was not selected
because of a negative referenceférral” is actually a term ddrt that denotes the applicant’s
entire application package, specifically tesume. (ECF 29, Willingham Decl., 3 at 416.) The
message does not indicate thatififf received a negative refer@ The computer could have
deemed him ineligible for any number of reasons.

Even if Plaintiff had adduced evidence that he was denied a position because of a negative
job reference, there is no evidence that a neg#ily reference came from a supervisor. Plaintiff
listed other character referenaas his applications, and neithkt. Sgt. Fondren nor Lt. Col.
Weinstein were ever asked for a reference for Plaintiff. (ECF 26, Fobea@n Y16 at 314; ECF
25, Weinstein Decl., 116 at 266.)

Plaintiff's claim that the USAF undercutshsupervisory respondgiities by denying his
oral request for a transfer follang the Fennell incident ignoresatihthe alleged transfer request

predated him assuming supervisory responsitslitieEven if the USAF had denied a valid
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transfer request to an open posifithe case law is clear that deroéla lateral transfer in these
circumstances does not constitaie adverse employment action. S¢enry v. Ohio Dep't of
Mental Retardation & Developmental Disabilitjel62 F. Supp. 2d 794, 801 (S.D. Ohio 2000).

Plaintiff also claims that Dendant retaliated against him in September 2015 when M. Sgt.
Fondren issued him a letter of counseling relateal ¢astomer complaint that he believed to be
fabricated. Plaintiff has failed to adduce anideuce, however, that this event took place as he
described it. His Personnel Fitedevoid of any reference to sugletter, M. Sgt. Fondren has no
recollection or record of is;wg any letter, and Plaintiff filed to produce any letter or
corroborating evidence during discoveflgCF 26, Fondren Decl., 111 at 313.)

Customers did complain to M. Sgt. Fondréoat Plaintiff, and M. Sgt. Fondren did raise
the issue of customer satisfaction in Septer@bab during a performance review. (See id., Ex. |
at 330.) That review was overwhengly favorable, though. It indated that Plaintiff needed no
improvement meeting the essential elementshisf performance plan and rated his duty
performance, organizational skills, thoroughnemsd communication very highly. M. Sgt.
Fondren marked “working with individuals groups” as an area for some improvement and
suggested that Plaintiff “[tjakieme to be more customer focus[ed]” and “[m]ake sure customers
know that you are here for them.” (Id.)

Plaintiff's claim that he was forced inttalternate employment for lower pay” is
contradicted by his own testimony. Plaintiff ahed at deposition that his current pay, including
his salary and overseas stipend in Japan, wasegteéan his previous salary. (ECF 24, Metellus
Dep. Il, 114:20 — 115:17 at PagelD 192.)

V. Conclusion
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Because Plaintiff has no direct evidencedadcrimination and because Plaintiff cannot
disprove Defendant’'s stated non-discriminatogasons as pretext, and because the actions
Plaintiff decries do not amount to a hostile werkvironment, DefendastMotion for Summary
Judgment, ECF 30, SRANTED.

The captioned cause is herebBERMINATED upon the docket records of the United
States District Court for 8hSouthern District of Obj Western Division, at DaytonDONE and

ORDERED in Dayton, Ohio, this Friday, May 25, 2018.

s/Thomas M. Rose

THOMAS M. ROSE
UNITED STATES DISTRICT JUDGE



