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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

KRISTIN N. BARTUNEK, . Case No. 3:16-cv-326

Plaintiff,

Magistrate Judge Sharon L. Ovington

VS. (by full consent of the parties)

NANCY A. BERRYHILL,
COMMISSIONER OF THE SOCIAL :
SECURITY ADMINISTRATION,

Defendant.

DECISION AND ENTRY

l. Introduction

Plaintiff Kristin N. Bartunek brings thisase challenging the Social Security
Administration’s denial of her applicat for period of disability and Disability
Insurance Benefits. She applitor benefits on July 2, 2013sserting that she could no
longer work a substantial pajolb. Administrative Law Jige (ALJ) Emily Ruth Statum
concluded that she was not eligible for betisdfiecause she is not under a “disability” as
defined in the Social Security Act.

The case is before the Court upon PléfistAmended Statemerof Errors (Doc.
#16), the Commissioner’'s MemorandunmQpposition (Doc. #13), Plaintiff's Reply

(Doc. #15), and the administrative record (Doc. #7).
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Plaintiff seeks a remand ofishcase for payment of benefits or, at a minimum, for
further proceedings. The Commissioner akksCourt to affirm ALJ Statum’s non-
disability decision.

Il. Background

Plaintiff asserts that she has been urad&lisability” sinceDecember 29, 2012.
She was thirty-five years old at that @mand was therefore considered a “younger
person” under Socialegurity RegulationsSee20 C.F.R. 8§ 404.1563(c). She has a high
school educationSee id§ 404.1564(b)(4).

A. Plaintiff's Testimony

Plaintiff testified at the éaring before ALJ Statum thsle cannot work because
of severe pain:

| have nerve pain in my leg left leg and both arms. It's a
shooting, stabbing, sharp pain. | also have pamyrower -

- mid to lower spine that’s vegharp pain. My left foot, a lot
of the times it feels like the bes are broken when | try to
walk on it, and my left thigh ge real bad, sharp pains like
someone’s stabbing a knife and pulling down. ... My hip,
every time | try to take off my pds or go to the bathroom or
go to sit down or roll over in bed, it's a very sharp pain. |
also get the pain in my leftutt cheek and my whole left leg
IS numb. It doesn’t have full feeling in it. My left arm has
now gotten a lot of musclereakness as well and | have a
difficult time holding things in my left arm. When I'm
driving, | have bad joint pain ihoth hands and nerve pain in
my wrists and fingers, soswitch off hands because holding
onto the wheel for totong hurts, so | have to switch hands
when I'm driving.

(Doc. #7,PagelD#s806-07).



On a scale from one to ten, Plaintiff statkdt her lower back pain is “[a]bout a
seven” on a daily basis andrheft leg pain is eightld. at 808-09. She experiences the
greatest pain relief when she is lying doand thus, spends a lot of time lying dowd.
at 810. Her pain is worst in the morning and at nidghtat 811.

In 2012 or 2013, Plaintiff péicipated in a spinal corsimulator trial and it made
her back pain worseld. “The next move they want @o is implant a pain pump.[d. at
812. At the time of the hearing,afitiff was taking medication for pairid. Her
treating pain specialist, Dr. Dannini, presestPercocet, amitriptyline, and Flexeiid.

Dr. Rudd prescribes Cymbaltédd. She experiences significant side effects: “Cymbalta,
| have dizziness a lot when | stand and I'soaéxtremely tired constantly.... Flexeril ...
also makes me really tirethé the Percocet keeps me awald also gives me ... a little
bit of nausea, and then the [anptyline], it puts me to sleep.Td. at 813. Plaintiff's
medication “take[s] the edg®f” but does not takelleof her symptoms awayld. at 821.

Plaintiff has very restless sleep becauseisltonstantly moving and, “[e]very
time | move in bed, my hip hurts really bad, and my feet ... get very, very cold, like
they’re in an ice box, and so that kind oEge me awake, and thdre pain in my toes
and in my leg ...."Id. at 811.

The problems in her hands started abmane year before the hearing. at 809.
She has constant numbness in her hands amatiheftconstant paim her knuckles, and
intermittent nerve painld. at 817. As a result, she has “difficulties holding anything for

too long of a period, especially smallemitys like pens and even [helping my son] get



dressed sometimes can be a hasdik.at 809. The heaviestitly she can lift is a pot.
Id. at 817.

Plaintiff's leg pain improved after surgeries in 2008. at 814. But, in 2011, she
was involved in a car accident, ane gain “came bacia full force.” Id. at 814-15.
After the accident, she was off work for snonths because ofdtback problems and
because she was pregnalu. at 816. She then attemptedwork for acouple months
but had to stop because Iback pain was so badd. At the time, Plaitiff worked as a
registered nurseld. at 805.

Plaintiff lives with her husbandnd three-year-old sorid. at 804. She has a
driver’s license and is able to drive. Herrmbelps her take care of her son on days that
he is not in schoolld. at 809. “I'm either at hdnouse or she’s at my housdd. at 810.
Her mom cooks for him, picks him up, putsnthin the car seat, and anything else that
requires lifting. Id. When Plaintiff is unable to gap and do anything, her mom takes
complete care of himld.

Plaintiff described her daily activities:

[I]t depends on the daysat | have mysonin school. Iwake
up -- well, he wakesup and comesn my bedand| put the
TV on for him until I canphysically feel well enough tget
out of bedwhich is aboutin hour after heomesn, andthen
we go downstairs and make him oatmeal or cereal for
breakfastand thenwe lay downon hislittle couch and watch
his cartoons whilehe eats his breakfasgnd then| get his
clothesfor him and henow can put themon himself,so he
puts onhis clothes. | help himwith his shoes and therntdke
him to school andhen Igenerally coménome and lay irthe
recliner orin my bed andvatchTV or that's pretty muchit,

watchTV. And thenonthedays that do have him and he’s
not in school, it's the same moiing routine and will either
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take himdown to my parents’ houser my momwill come
up around:30 or10:00in the morningo helpme with him,

and she will usually take him outside amd havea swingset
out back for himand they’llplay and I'll just watch. And |
takenaps generally.

Id. at 819-20. Her mom stays until aroun8@®p.m., when her husband gets home.
Id. at 820. When Plaintiff does not have her sshe sleeps during the day—usually
from whenever she fallssleep in the morning until five o’clockd. at 815.

Plaintiff is unable to cook meals thaguire standing for over ten minutds. at
815. Her husband usually cooks awds most of the grocery shoppind. at 815-17.
Plaintiff is not able talean or do laundryld. at 820-21. Generally, her mom or her
husband’s mom do bothd. Plaintiff has a computer she uses for email and Facebook.
Id. at 821. She has to use a toilet chair beeaofthe severe pain in her badk. at 815.
And, because Plaintiff is unable to lift her son into his car seat, she puts a stool in the car
so he can climb into the cand then into the car sedd. at 817.

Plaintiff estimated that she cait for ten to fifteen minas before she has to stand
up because of pairld. at 808. She can stand in one place for five to ten minutes before
she has to sit downid. But, she usually has to put hveeight on her right side and she
sometimes leans up against somethilaly. She can walk for fiien to thirty minutesld.

B. Medical Opinions

I Richard Donnini, D.O.

Plaintiff's treating pain specialist, DDonnini completed a functional capacity

evaluation on September 22, 2014d. at 1484-90. He began treating Plaintiff on

February 11, 2014 and sees her montldly.at 1484. He diagnosed postlaminectomy
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syndrome, lumbar region; lumbosacralings, not otherwisspecified; and other
chronic pain.ld. He indicated that Plaintiff's syptoms include lovback pain with
numbness and tingling in her lefphithigh, lower leg, and footd. She also exhibits a
significantly reduced range afotion, positive straight leg raise, and tendernéssat
1485. Dr. Donnini opined Plaintiff's cortobn and symptoms are severe and would
frequently interfere with her attention and concentratidnat 1486. She is prescribed
Cymbalta, amitriptyline, and Reocet, and her side effectxlude sedation and reduced
mental and physical alertness/functidd.

Dr. Donnini further opined Plaintiff codilsit for twenty minutes at one time for a
total of about four hours; stand for ten minuaésne time for a total of about four hours;
and walk for thirty minutes at one tarior a total of les than two hoursld. at 1487.
Plaintiff could not “get throuig an 8-hour day (with normékeaks) on a sustained basis
without lying down dumg the working day[.]”ld. at 1488. She can occasionally lift,
carry, push, and pull less than ten pounds. She can occasionally reach and rarely
bend, squat, crawl, climisfoop, crouch, or kneeld. at 1489. She cannot tolerate
exposure to unprotected heightseing around moving machinerid. She can
occasionally tolerate drivingutomotive equipmerand exposure to mieed temperature
changes, dust, fumes, gases, and ndieat 1489-90. Plaintiff’'s conditions,
impairments, or treatment would cause hdvgabsent from work three or more times
per month.Id. at 1490.

Dr. Donnini also added a summary of kiisability evaluation in his treatment

notes: ‘Stated to a degree of medical e@ty, and basedpon her physical
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examination[,] review ofecords[,] and her histoyghe is not capable of sustained
remunerative employment. | believe thag slould probably work intermittently but
could not sustain an eight hour day foey week regimen without missing excessive
days of work and having difficultgompleting a full day of work on a regular basi#d:
at 1482-83.

il. Amol Soin, M.D.

Dr. Soin, a pain specialist, only treateldintiff twice, December 20, 2013 and
January 7, 2014ld. at 1290, 1286. Dr. Soin did nhadbmplete a specific assessment but
did provide his opinion in his treatment est He diagnosed thoracic/lumbrosacral
neuritis/radiculitis; postlaminectomy syndne lumbar region; and lumbosacral
spondylosis withoumyelopathy.Id. at 1292. His physicaxam of Plaintiff's lower
lumbar spine revealgohin to palpationld. Further, “Facet loading was carried out
whereby pressure was placed on the parabeat segments in ¢hower lumbar spine
while the patient twisted and it elicited paiRinger to floor flexion with the knee
extended was less than 90 degrees and libigguhin and stiffness, extension to 30
degrees [and lateral bending to 25 degrees] was limited due to paitd.. And,
Plaintiff's straight leg raise was positive aritieed ipsilateral pain in the lower lumbar
spine. Id. He noted an EMG revealed chrofeft L5 radiculopathy, and she had
symptoms of radiculopathyith pain traveling dowter leg during his examid..

Dr. Soin opined, Plaintiff “sufferBom chronic pain that is causing
psychologicall[,] social, and physical impairmef®laintiff] has failed conservative care

including OTC medications, NSAIDS, home thpy, home exercise, lifestyle changes,

~



... and treatment by other [practitioners]. drdogical findings andHistory and Physical
[are] consistent with the listed diagnoarsd confirm the pathoby which requires
intervention. [Plaintiff] has filled out a padiary to assess the perceived functional
improvement and VAS pain scorésough the intervention phaseld. at 1293. He
found, “This pain we are treating is suggestof radiculopathy as documented by axial
location with radiculopathy and documentedsaion [of] nerve root irritation causing
the radiculopathy.”ld.

[l. Standard of Review

The Social Security Admistration provides Disabilitinsurance Benefits to
individuals who are under a “disabilitygmong other eligibility requirement&owen v.
City of New York476 U.S. 467, 470 (198&eed42 U.S.C. § 423(a)(1). The term
“disability"—as defined by the Social Security Act—has specialized meaning of limited
scope. It encompasses “any medically deteavimphysical or mental impairment” that
precludes an applicant from performing a sigaifit paid job—i.e., “substantial gainful
activity,” in Social Security lexion. 42 U.S.C. § 423(d)(1)(A3ee Bower476 U.S. at
469-70.

Judicial review of an ALJ’s non-dibaity decision proceeds along two lines:
“whether the ALJ applied the correct legarsdards and whether the findings of the ALJ
are supported by substantial evidencBlakley v. Comm’r of Soc. Seb81 F.3d 399,

406 (6th Cir. 2009)see Bowen v. Comm’r of Soc. $Sd@8 F.3d 742, 745-46 (6th Cir.
2007). Review for substanti@vidence is not driven by velther the Court agrees or

disagrees with the ALJ’s factual findingsby whether the adinistrative record

8



contains evidence contraty those factual findingsGentry v. Comm’r of Soc. Se¢41
F.3d 708, 722 (i Cir. 2014);Rogers v. Comm'r of Soc. Se486 F.3d 234241 (6th Cir.
2007). Instead, the ALJ’s factual findings ar&eld if the substantievidence standard
is met—that is, “if a ‘reasonable mind migltcapt the relevant evidence as adequate to
support a conclusion.”Blakley, 581 F.3d at 407 (quotidyarner v. Comm’r of Soc.

Sec, 375 F.3d 387, 390 {6 Cir. 2004)). Substantial evidence consists of “more than a
scintilla of evidence but legban a preponderance ...Rogers 486 F.3d at 241

(citations and internal quotation marks omittese Gentry741 F.3d at 722.

The other line of judicial inquiry—rewang the correctness of the ALJ’s legal
criteria—may result in reversal even whbe record contains substantial evidence
supporting the ALJ’s factual findingsRabbers v. Comm’r of Soc. Sés82 F.3d 647,

651 (6th Cir. 2009)see Bowe78 F.3d at 746. “[E]veif supported by substantial
evidence, ‘a decision of the Commissiondt mot be upheld whex the SSA fails to
follow its own regulations and where that enpoejudices a claimant on the merits or
deprives the claimant of a substantial rightRabbers 582 F.3d at 651 (quoting in part
Bowen 478 F.3d at 746, and citifilson v. Comm’r of Soc. Se878 F.3d 541, 546-47
(6th Cir. 2004)).

IV. The ALJ's Decision

As noted previously, it fell to ALJ Statuta evaluate the evidence connected to
Plaintiff's application for benefits. She did so by consmgeach of the five sequential
steps set forth in the SatiSecurity RegulationsSee20 C.F.R. § 404.1520. She

reached the followingnain conclusions:



Step 1: Plaintiff has not engagedsubstantial gainful employment since
December 29, 2012.

Step 2: She has the severe impairmehidegenerative disc disease of the
lumbosacral spine with residuagmultiple surgeries; sacroiliitis;
and asthma.

Step 3: She does not have an impairt@e combination of impairments that

meets or equals the severity okean the Commissioner’s Listing of
Impairments, 20 C.F.R. Part 404, Subpart P, Appendix 1.

Step 4: Her residual functional capaciythe most she could do despite her
impairmentssee Howard v. Comm’r of Soc. S&&76 F.3d 235, 239
(6th Cir. 2002), consists of “sedtary work ...subject to the
following limitations: (1) lift and carry ten pounds occasionally; (2)
walk for a total of two hours in agight-hour workday; (3) sit for six
hours in an eight-hour workdaf4) no limitationspushing/pulling;
(5) occasionally climbing stairs oamps; (6) no climbing ladders,
ropes, or scaffolds; (7) no greatkan occasional balancing, stooping,
kneeling, and crouching; (8) mwawling; (9) no concentrated
exposure to extremes of heat, humidity, fumes, odors, dusts, gases, or
poor ventilation; and (1®imple, unskilled work.”

Step 4: She is unable to perform any of her past relevant work.

Step 5: She could perform a signifitaumber of jobs that exist in the
national economy.

(Doc. #7,PagelD#s 781-91). These main findings led the ALJ to ultimately conclude
that Plaintiff was not undertzenefits-qualifyng disability. Id. at 791.
V. Discussion

Plaintiff contends that the ALJ failed ppoperly evaluate the treating physicians’
opinions, her pain complaints, and hexdibility. The Commissiner maintains that
substantial evidence supports the ALBssideration of the opinions of record,

Plaintiff's subjective compiats, and her credibility.
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A. Medical Opinions
Social Security Regulations require ALJs to adhere to certain standards when
weighing medical opinions. “Key among tlkeas that greater deference is generally
given to the opinions of treating physiciahan to those of non-treating physicians,
commonly known as the tri#sag physician rule.”"Rogers 486 F.3d at 242 (citations
omitted). The rule istraightforward:
Treating-source opinions muisé given “contlling weight”
if two conditions are met: (lthe opinion “is well-supported
by medically acceptable clinical and laborgt diagnostic

techniques”; and (2) the opinidis not inconsistent with the
other substantial evidenae[the] case record.”

Gayheart v. Comm’r of Soc. Se€10 F.3d 365, 376 (6th ICR013) (quoting in part 20
C.F.R. § 404.1527(c)(2)}ee Gentry741 F.3d at 723.

If the treating physician’s opinion is natrrolling, “the ALJ, in determining how
much weight is appropriate, must considdrost of factors, including the length,
frequency, nature, and extent of the ting@nt relationship; & supportability and
consistency of the physician’s conclusiong #ipecialization of the physician; and any
other relevant factors.Rogers 486 F.3d at 242 (citing/ilson 378 F.3d at 544).

The Regulations also require ALJspimvide “good reasons” for the weight
placed upon a treating source’s opinioki¢ilson 378 F.3d at 544. This mandatory
“good reasons” requirement is satisfied wiies ALJ provides “specific reasons for the
weight placed on a treatirspurce’s medical opinions.Id. (quoting Soc. Sec. R. 96-2p,

1996 WL 374188, at *5 (Soc. Sec. Admin. JA|y1996)). The goal is to make clear to
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any subsequent reviewer the weighegi and the reasons for that weigld.
Substantial evidence mustipport the reasons provided by the Aldl.

In the present case, ALJ Statum observedl E. Donnini, Plaintiff's treating pain
specialist, opined that Plaintiff “would be U@ to engage in work activity on a regular
and continuing basis.” (Doc. #?2agelD#787) (citing Exhibit 18). She then noted,
“The ultimate conclusion as tehether an individual satisfigbe statutory definition of
‘disability’ is an issue that is reserved to the Commissioh&ocial Security.”ld.

(citing Soc. Sec. R. 96-5p, 1996 WL 374183 (Seec. Admin. July 21996); 20 C.F.R.

8 404.1527). However, the fact that Dr.ridmi expressed an opinion on the ultimate
issue of Plaintiff's disability status is nowalid reason to discouwt ignore it. “The
pertinent regulation says that ‘a statemenalmgedical source that you are ‘disabled’ or
‘unable to work’ does not mean that we vdétermine that you are disabled.” That's not
the same thing as saying that such a sttéms improper and thefore to be ignored....”
Bjornson v. Astrue671 F.3d 640647 (7th Cir. 2012) (internal citation omittedge
Kalmbach v. Cominof Soc. Se¢.No. 09-2076, 409 F. App’'852, 861 (6th Cir. 2011)
(“the fact that the ultimatdetermination of disabilityper se,s reserved to the
Commissioner, 20 C.F.R. § 404.1527(e) [8 428(")(1)], did not supdy the ALJ with a
legitimate basis to disregatide physicians[opinions].”).

ALJ Statum concluded that Dr. Donnisidpinion was not éitled to controlling
or deferential weight and, instead, assigned it “little weight.” (DocP&@elD#s 787-

88). She acknowledged the ficondition of the treating physician rule, finding that “Dr.
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Donnini’'s medical opinion is not spprted by the medical record ...18. at 788.
However, she provides no further explanation or citation to the record.

ALJ Statum also addressed the secomdition of the treating physician rule,
finding that Dr. Donnini’s opinion was “incarstent with the physian’s treatment notes,
which consistently indicate that [Plaintikperienced good pamelief from her pain
medications, as well as increased activitid” at 787 (citations omitted). Further, “itis
also inconsistent with thecord that reveals unremarkable findings througholat.’at
787-88 (citations omitted).

The ALJ’s conclusion that Dr. Donnini'sstment notes are inconsistent with his
opinion is not supported by substantial evidence. Tle&aB8ecurity Administration
defines “not inconsistent.” “This is a teused to indicate that a well-supported treating
source medical opinion need not be supported directly by all oflilee @tidence (i.e., it
does not have to be consistent with allakieer evidence) as long as there is no other
substantial evidence in the caseord that contradicts oonflicts with the opinion.”

Soc. Sec. R. 96-2p, 1996 WL 374188+t Dr. Donnini’s teatment notes do not
conflict with or contradict his opinion. Tie contrary, he consistently documents
objective evidence of tendernepsjn, and limited range of rtion in Plaintiff's lumbar
spine. For example, in Felary 2014, upon exam of hieimbar spine, he observed,
“Accentuation of the normal tdosis, moderate. Tendegsein midline entire lumbar
spine — moderate. ... Moderate limitationrahge of motion with pain.” (Doc. #7,
PagelD#1455) Further, he noted, “lightuch in the lower extremities on the left

hypoesthesia in a L5 drgtution, 50% of normal.”ld. at 1455. Dr. Donnini noted in
13



April 2014, “B/L [sacroiliac ()] joint tenderness. Gaenslerest pain in Sl joint
bilateral.” 1d. at 1446.

Dr. Donnini further explains in his notesatPlaintiff's “treatment history is very
extensive and she’s tried multiple differér@atment options, including medications,
injections, therapy and massagéd: at 1429. He administered several different
treatment options—all with limited success.r Emample, he notes on June 4, 2014 that
Plaintiff had two left sacroiliac joint injectiondd. at 1433. The first was incredibly
successful and reduced her left hip pain 10086. Unfortunately, te second provided
no relief. I1d. Plaintiff also underwent lumbar spinal cord stimator trial in May 2014.
Id. at 1436. It made her pain worde. at 1433. Similarly, in July 2014, Plaintiff
reported that her pain had increased she was not sleeping as wédl. at 1429.
Although Flexeril helped hesleep, she did not like taking it every nighd.

ALJ Statum’s conclusion that Dr. Donnimipinion is “inconsistent with the
record that reveals unremarkable fimgs ...” is similarly unsupportedd. at 787-88
(citations omitted). The ALJ’'s summary ‘@ihremarkable findingstome largely from
the notes of Plaintiff's primry-care physician, Dr. Ruppgdowever, Dr. Rupp’s notes
contain repeated reports of back painadl as additional naical problems. For
example, on June 10, 2013, Rupp noted that Plaintiff’keft anterior superior iliac
spine was painful to palpationd. at 1321. Perhaps because Dr. Rupp is not a specialist,
he referred Plaintiff to physical medicine rehah. He noted in September 2012 that
Plaintiff reported worsening back pain andttehe sees Dr. Shaliab for treatment.id.

at 1336. The majority of his notes frahat day, however, focus on treatment of
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Plaintiffs GERD. Id. at 1336-38. Similarly, in Ma2013, Dr. Rupp indicated that
Plaintiff has back pain, is on chronic narcstiand sees a neurosurgeon for treatment.
Id. at 1324. Again, in additioto back pain, DiRupp refers to treatment of GERD and
depressionld. at 1323-25.

ALJ’s Statum’s selective reading tbfe records constitugesrror: “[A]
substantiality of evidence evation does not permit a seleeixeading of the record.
‘Substantiality of the evidence must be based upemedbord taken as a whole.
Substantial evidence is not silmgome evidenceyr even a great deal of evidence.
Rather, the substantiality of eedce must take into accountatbver in the record fairly
detracts from its weight.”Brooks v. Comm’r of Soc. Seb31 F. App’x 636, 641 (6th
Cir. 2013) (quoting, in parGarner v. Heckler745 F.2d 383, 388 (6th Cir. 1984)
(internal citations and quation marks omitted).

Further, ALJ Statum ignorekat Dr. Soin’s treatment notes support Dr. Donnini’s
opinion. For example, he noted that palpatd her thoracic spine revealed paraspinal
muscle tenderness. (Doc. #8gelD#1292). And, his physical exam of Plaintiff's
lower lumbar spine revealgmhin to palpationld. Further, “Facet loading was carried
out whereby pressure was placed on the paewattsegments in ¢hlower lumbar spine
while the patient twisted and it elicited paiRinger to floor flexion with the knee
extended was less than 90 degrees and lirbiggquhin and stiffness, extension to 30
degrees [and lateral bending to 25 @egi was limited due to pain ...1d. And,
Plaintiff's straight leg raise was positive and elicited ipsilateral pain in the lower lumbar

spine. Id. She also had symptoms of radiculiyyawith pain traeling down the lower
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extremity during the physical am, and an EMG revealed chroteft L5 radiculopathy.
Id.

However, even if Dr. Donniis opinion is not entitled to controlling weight, ALJ
Statum'’s review is not complete: If a ttieg physician’s opinion des not meet either
condition of the treating physician rule, it “rmsaonly that the opinion is not entitled to
‘controlling weight,’ not that the opinion shiolbe rejected. Treating source medical
opinions are still entitled to deference andst be weighed using all of the factors
provided in 20 C.F.R. 88 4427 and 416.927.” Soc. Sé&t. 96-2p, 1996 WL 374188,
at *4.

ALJ Statum failed to acknowledge anytbé factors. For example, she did not
recognize Dr. Donnini’s treatmerelationship with Plaintiff.See20 C.F.R. 8
404.1527(c)(2) (“Generally, we give moreigiet to medical opinions from your treating
sources, since these sources are likely tthéenedical professionals most able to
provide a detailed, longitudinal pictureyajur medical impairment(s) and may bring a
unique perspective to the dieal evidence that cannot be obtained from the objective
medical findings alone or from reports aflividual examinationsuch as consultative
examinations or brief hospitalizations.pr. Donnini began treating Plaintiff in
February 2014, and he savafitiff once or twice a montantil he provided his opinion
in September 2014. (Doc. #7agelD#1453, 1490)see20 C.F.R. § 404.1527(c)(2)(i)
(“Generally, the longer a treating source fr@ated you and the more times you have
been seen by a treating source, the motigiweve will give to the source's medical

opinion.”). As explained above, Dr. Donnimireatment notes and Dr. Soin’s notes are
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consistent with his opinionSee20 C.F.R. § 404.1527(c)(4'Generally, the more
consistent a medical opinion is with the recasda whole, the more weight we will give
to that medical opinion.”). Additionally, ALStatum failed to recognize that Dr. Donnini
is a pain specialistSee id8 404.1527(c)(5) (“We generally give more weight to the
medical opinion of a specialist about medical ésstelated to his or her area of specialty
than to the medical opinion of a source who is not a specialist.”).

By ignoring the factors, ALJ Statumddnot apply the correct legal criteria and
failed to give Dr. Donnini the deferenbe deserved as a treating physici&ee Rogers
486 F.3d at 242 (citain omitted) (“[I]n all cases theremains a presumption, albeit a
rebuttable one, that the opinion of a treaphgsician is entitled to great deference, its
non-controlling statusotwithstanding.”). This constitutes errddee Bowem 78 F.3d at
746 (“[A] decision of the Commissioner will nbe upheld where €hSSA fails to follow
its own regulations and where that error pdgges a claimant on the merits or deprives
the claimant of a substantial right.” (citingilson,378 F.3d at 546-47)).

Accordingly, for the above asons, Plaintiff's Statement of Errors is well taken.

B. Remand

A remand is appropriate when the ALd&cision is unsupported by substantial
evidence or when th&LJ failed to follow the Administrigon’s own regulations and that
shortcoming prejudiced the plaintiff on the medtdeprived the plaintiff of a substantial

right. Bowen 478 F.3d at 746. Remand mayw&ranted when the ALJ failed to

L In light of the above discussion, and the resultiagonto remand this case, an in-depth analysis of
Plaintiff's other challenges to¢hALJ’s decision is unwarranted.
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provide “good reasons” for rejectirgtreating medical source’s opiniogse Wilson
378 F.3d at 545-47; failed to consider aartevidence, such as a treating source’s
opinions,see Bowe78 F.3d at 747-50; failed to cashsr the combineeffect of the
plaintiff's impairmentssee Gentry741 F.3d at 725-26; or failed to provide specific
reasons supported by substantial evidéacénding the plaitiff lacks credibility,see
Rogers 486 F.3d at 249.

Under sentence four of 42 U.S.C. § 4§)5¢he Court has authority to affirm,
modify, or reverse the Commissioner’s decisiarth or without remanding the cause for
rehearing.” Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Consequently, a remand
under sentence four may result in the needuidher proceedings or an immediate award
of benefits.E.g., Blakley581 F.3d at 41(¢elisky v. Bowen35 F.3d 1027, 1041 (6th
Cir. 1994). The latter is warranted where #vidence of disabilitis overwhelming or
where the evidence of disability is stronbile contrary evidence is lackindraucher v.
Sec'y of Health & Human Sery4.7 F.3d 171, 17@th Cir. 1994).

A judicial award of benefits is unwanted in the present case because the
evidence of disability is naiverwhelming and the evidence of disability is not strong
while contrary evidence isd&ing. However, Plaintiff i€ntitled to an Order remanding
this case to the Social SeityrAdministration pursuant teentence four of 8405(g) due
to the problems discussed above. On remidnedALJ should be directed to evaluate the
evidence of record, aluding the medical source opinions, under the applicable legal
criteria mandated by the Comssioner’s Regulationsnd Rulings antly case law; and

to evaluate Plaintiff's disability claim und#re required five-step sequential analysis to
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determine anew whether Plaintiff was undetisability and whethéner application for
Disability Insurance Beni$ should be granted.
IT IS THEREFORE ORDERED THAT :
1. The Commissioner’s non-disability finding is vacated,;

2. No finding is made as twhether Plaintiff Kristin N. Bartunek was under a
“disability” within the meaning of the Social Security Act;

3. This matter IREMANDED to the Social Security Administration under
sentence four of 42 U.S.C. § 405{g) further consideration consistent
with this Decision and Entry; and

4, The case is terminatexh the Court’s docket.
Date: August 24, 2017 s/Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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