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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

KIMBERLY BLAIR, : Case No. 3:16-cv-00339

Plaintiff, . District Judge Walter H. Rice

- Magistrate Judge Sharon L. Ovington
VS. ,

NANCY A. BERRYHILL,
Commissioner of the Social
Security Administration,

Defendant.

REPORT AND RECOMMENDATIONS

Plaintiff Kimberly Blair joined the U.SMarine Corps in 984 and served until
1996. During her active militarservice, she suffered acciddntguries to her back and
neck that cause her chronic pain. Shedubtional health probtas including stress-
related headaches/migraines, depressionaarigty. After her active-duty military
service, the Veterans Admimiation found her eligible to ceive veterans’ benefits due
to her service-related injuries.

Plaintiff's post-militaryjobsincluded work as security/police officer. Her last
job (at the Dayton Osteopathiospital) ended in 2005 bause she was missing too
many work days due to her bacloplems and migraines. (Doc. #7agelD#866).

In 2009, Plaintiff applied foDisability Insurance Benefitsith the Social Security

! Attached is a NOTICE to the parties regagdobjections to this Report and Recommendations.

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/3:2016cv00339/195933/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/3:2016cv00339/195933/14/
https://dockets.justia.com/

Administration. She asserted that she Ibeen under a “disability,” as defined by the
Social Security Act, starting on Judi, 2005. First one and later a second
Administrative Law Judge found Plaintiff ndtgeble to receive benefits because she was
not under a disability. In the present cd&lajntiff challenges the most recent ALJ's—
Elizabeth A. Motta’'s—decisn denying her benefits.

The present review of ALJ Motta’s deimin determines whether she applied the
correct legal standards and whether suttigtbevidence supports her findingBlakley v.
Comm’r of Soc. Sec581 F.3d 399, 406 (6th Cir. 2008ge Bowen v. Comm’r of Soc.
Sec, 478 F.3d 742, 745-46 (6th Cir. 2007).AlfJ Motta failed to apply the correct legal
criteria, her decision may be fatally flaweden if the record contains substantial
evidence supporting her findingRabbers v. Comm’r of Soc. Sés82 F.3d 647, 651
(6th Cir. 2009)see Bowed 78 F.3d at 748)/ilson v. Comm’r of Soc. Se878 F.3d
541, 546-47 (6th Cir. 2004).

A conclusion is supported by subgtahevidence when “a ‘reasonable mind
might accept the relevant evidence ascgte to suppod conclusion.” Blakley, 581
F.3d at 407 (quotingvarner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir. 2004).
Substantial evidence consists of “morartla scintilla of evidnce but less than a
preponderance ....Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007).

Before reaching ALJ's Motta decisiondecussion of its historical context is
warranted. Plaintiff's application and evidenfirst proceeded to consideration by ALJ
Thomas R. McNichols, Il under the 5-stegrjuential evaluation required by Social

Security law. See20 C.F.R. § 404.1520(a)(4). H=mund that Plaintiff had severe



impairments of “chronic neck and low backpattributed to degenerative disc disease
with osteoarthritic changes, ‘stress-rethteeadaches, with infrequent migraines;
depression; and anxiety.” (Doc. #agelD#74). ALJ McNichols further found, in
pertinent part, that Plaintiff could perforsedentary work with many limitations, for
example, “[S]he must be free to alternatpositions between sitting and standing at one-
hour intervals throughout the workday.... S&éimited to low stres work (defined as

not production quotasd no fast-paced work.Id. at 77. These and other findings led
ALJ McNichols to the conclusion that a signdint number of jobs existed that Plaintiff
could perform and, consequently, she wasunder a benefits-qualifying disability.

Plaintiff successfully chalileged ALJ McNichols’ decisiom this Court due to his
unclear explanation of how raln weight he placed on théA’s disability determination
and the specific reasons for that weight. (DocP#&gelD#s 1013-14). The matter thus
returned to the Soci&8ecurity Administration wére ALJ Motta took over.

After holding a hearing, ALJ Motta issuaddecision recognizing that Plaintiff
was forty-four years old on the dateeshas last insured and was consequently
considered a “younger” person for the purpokeesolving her application for benefits.
ALJ Motta also recognized that Plafhhad a least a high school education.

Plaintiff testified during the hearing hdby ALJ Motta thashe injured her back

on a Marine Corps obstacle course by falling i &nd landing on the back of her head.

(Doc. #7,PagelD#875). She explained, “l was in sergeant school when that happened.

was paralyzed from the neckwlo for three days. After #t happened, | progressively

got to the point where | cadinot perform my duties.1d. Upon receiving her discharge



from active duty in 1996, Plaintiff received20% disability rating from the VA due to

her back injury.ld. at 864. Her disability rating increased thereafter partly because she
developed migraine headaches. In 2008 b&lgan to receive “total disability” backdated
it to 2006. Id. at 865.

A document dated Octob2t, 2008 establishes thaetWA assessed Plaintiff's
disability rating at a total of 100 percentpken down as follows50% disability due to
migraines with aura effective October 20080a chronic sprain inervical spine was
20% disabling; degenerativesdidisease in her lumbosdcspine was 20%; and ethmoid
sinusitis (bilaterally) was 10% disabling. (Doc. #&gelD#s 508-09). Doing so, the
VA concluded that Plaintiff was entitled tantlividual unemployability effective October
6, 2006, the date the entitlement arodel.”’at 512. The VA explained, in part,
“Entitlement to individual unemployability is granted becatlgeclaimant is unable to
secure or follow a substantially gainfuloopation as a result of service-connected
disabilities.” Id. at 513.

Medical records in 2012 indicate tha¢ tA rated Plaintiff as 70% disabled.
Plaintiff testified before ALMotta, “[T]hey rated me 70 percent, but they consider me
unemployability, so they pay me at 100 percetd.”at 877.

Plaintiff testified that she stopped worgiher last job because her back injury and
migraines caused her to miss too much waddk.at 866. She reported that she had
undergone two back surgeriesre in 2012 and one in 2014.

ALJ Motta concluded in her decision thaintiff was not under a disability by

conducting the Socialésurity Administration’s 5-step evaluatio®ee20 C.F.R. §



404.1520(a)(4) Her more significant findings beganth her conclusion that Plaintiff
had several severe impairments—lumbar degeive disc disease, cervical degenerative
disc disease; and migraines—but her impants did not automatically constitute a
disability? (Doc. #7 PagelD#s 835). ALJ Motta theassessed Plaintiff's residual
functional capacity or the most sheutd do despite her impairmentSee20 C.F.R. §
404.1545(a)see also Howard \YComm’r of Soc. Sec276 F.3d 235, 239 (6th Cir. 2002).
Doing so, the ALJ found that despite Pldirgiimpairments, sheauld perform a limited
range of light work. She specifically foutitht Plaintiff could lift and carry 20 pounds
occasionally or 10 pounds frequlsm subject to the following:
[T]he individual would need to be off her feet for 15 minutes of

every hour (this could be broken aper the hour but total standing

and walking would stilbe six hours in aright-hour workday);

occasional postural activity (climbing ramps/stairs, balancing,

stooping, kneeling, crouching crlmg, and twisting side to side;

frequent handling and fingerirmlaterally; no dmbing ladders,

ropes, or scaffolds; no exposueehazards, such as dangerous

machinery or working at unprotectedights; and low stress work,

defined as not strict prodign quotas or fast pace.
(Doc. #5,PagelD#s 69-70). These limitations,@ording to ALJ Motta, prevented
Plaintiff from being able to perform hpast work but did not prevent her from
performing a significant number of available jolhd. at 848. This meant that she was

not under a disability anabt entitled to benefitsld. at 848-49.

Plaintiff contends that ALJ Motta’sedision did not comply with the Court’s

2 A social security applicant that meets or equals the Listing of Impairments, 20 C.F.R. Part 404, Subpart
P, Appendix 1, is automatically under a disabili§ee20 C.F.R. § 404.920(a)(ijijsee alsaCombs v.
Comm’r of Soc. Sec459 F.3d 640, 643 (6th Cir. 2006).



remand Order by failing to provide meaningfeasons for placing moderate weight on,
or essentially rejecting, the VA'’s disabilitytdemination. And, according to Plaintiff,
ALJ Motta’s omission of meaningful reass is problematic because it requires
speculation to understand the ALJ's rationale.

Social Security ALJs are not free to ignore judicial Orders:

In some Social Security caseésstrict courts will include detailed
instructions concerning the scopetloé remand and the issues to be
addressed. In such cases, “[d]¢aa from the court’'s remand order in
subsequent administratiypeoceedings is itself legal error, subject to
reversal on further judicial review.Sullivan v. Hudsom90 U.S. 877, 886,
109 S.Ct. 2248, 104 L.Ed.2d 941 (198%¢e also Mefford v. Gardn&83
F.2d 748, 758 (6th Cir. 1967) (notifidne general rule that, on the remand
of a case after appeal, it is the dutytieé lower courtpr the agency from
which appeal is taken, womply with the mandatef the court and to obey
the directions therein without vatian and without departing from such
directions.”). These cases standtfog proposition that the administrative
law judge may not do anything exprgsst impliedly in contradiction to
the district court’'s remand order. These cases do not preclude the ALJ
from acting in ways that go beyoruljt are not inconsistent with, the
district court’s opinion....

Hollins v. Massanari49 Fed. App'x 533, 536 (6th Cir. 2002).
This Court’s previous @er concerning ALJ McNichsl non-disability cogently
discussed the Social Security Administratgview of VA disability determinations

together with applicable case law:

Simply put, “the decision of anwér governmental agency is not
binding on the Commissioner[.])Rothgeb v. Astru&26 F.Supp.2d 797,
809 (S.D. Ohio 2009). Nevertheless, the ALJ must “consider it” and
“articulate reasons for the amount ofigig he or she assigns to that
decision.” Id. (citations omitted))see also, LaRicci&49 F. App'x [377,
388 (6th Cir. 2013)] (stating that &b.J must provide “reasons for the
weight afforded the VA diability determination”).



With regard to weight, the SixtCircuit recently reiterated its
conclusion “that a disability ratgfrom the [VA] is entitled to
consideration, but we kia not specified the weig such a determination
should carry when determining [S]ocial [S]ecurity disability eligibility.”
Ritchie v. Comm'r of Soc. Ses40 F. App'x 508, 510 (6th Cir. 2013)
(citation omitted). Instead, “the relagiweight to be given this type of
evidence will vary depenadg upon the factual @umstances of each
casel[,]” and “ALJs need not givergpat weight’ to a VA disability
determination if they adequately expldhe valid reasons for not doing so.”
King v Comm'r of Soc Se@.79 F.Supp.2d 721, 727 (E.D. Mich. 2011)
(citing Chambliss v. Massana269 F.3d 520, 52¢th Cir. 2001)).

(Doc. #7,PagelD#1013). Next, this Court faulted ALJ McNichols’ decision for its
unclear explanation:

[T]he ALJ stated thate “considered the [VA’s] determination,” but
failed to specifically state the weiglgsagned. PagelD 90. It appears that
the ALJ afforded sth determination little to naveight, but the explanation
for this apparent conclusion is notiegly clear. Instead, the ALJ simply
stated that, “for the reasons discusabdve, the undersigned finds that the
residual functional capacity ... forraduced range of sedentary work
adequately accounts foreltlaimant’s back andeck pain, headaches,
depression, anxiety, and history®TSD.” PagelD 90. The ALJ’s
decision preceding this statement $etth multiple reasons, and the Court
Is left to speculate which of the “reass discussed above” actually apply to
the specific determination by the VARagelD 87-90. The undersigned
concludes that in the absence of saneaningful explanation by the ALJ
regarding the weight actually accordbeé VA'’s disability determination,
and the specific reasons therefor, “@aurt on review is left to speculate
on the ALJ’s rationale[.]’King [v Comm’r of Soc. Sec/79 F.Supp.2d
721, 726 (E.D. Mich. 2011)].

Accordingly, the undersigned condkes that “[t]he record on the
VA'’s disability determination has not &e developed, and the Court cannot
determine that substantial evidenoports the ALJ’'s determinationd.
at727....
(Doc. #7,PagelD#s 1013-14).
As noted previously, upon the resultiregmand from this Court, ALJ Motta took

over. What did ALJ Motta say (on remandpabthe VA'’s disability determination?



Nothing meaningful or sgific, in Plaintiff's view. This is incorrect.

The ALJ placed moderate weight on ¥W&'’s disability rating and provided many
meaningful reasons faoing so. She explained tlihe determination was entitled to
moderate weight “but only to the extent icmnsistent with the cohgsion herein that the
claimant’s back, neck, arieeadache conditions cause more than minimal functional
impairment.” (Doc. #7PagelD#847). The ALJ thereforeredited the VA'’s disability
determination to a moderate extent by a8a#ly agreeing with ta VA that Plaintiff's
iImpairments caused her some work-relatedtdinons. Although th ALJ did not fully
accept the VA's disability determination,rigecision to give it moderate weight—
combined with the reasons she providedgieing it moderate weight—satisfied and
correctly reflected the notion that ALJ®arot bound by, but must consider, VA
disability determinationsSee Ritchie v. Comm’r of Soc. $S&d0 Fed. App’x 508, 510
(6th Cir. 2013) (ALJ’s stated “aroper understanding of then&by indicating, “I am not
bound by [the VA's] determinatig but | did consider [it].”)

The ALJ’s reasons, moreover, were stuéntly meaningful and specific, and
supported by substantial eeitce, to justify placing moderate weight on the VA's
determination. The Al pointed to spinal imaging (s&nal x-rays) during the relevant
period that showed mild to moderate findings. (DocP&gelD#s 841, 847)). The ALJ
also referred to Plaintiff's ceizal-spine x-ray in June 201Bat showed mild findings.
Id. And, the ALJ found Plaintiff's “fairly md treatment history” to be insufficient to
show she was under a disability undecial security standardg&d. at 841-43, 847. This

included her treatment recs from the Veterans Administration Medical Center



(VAMC) that showed some abnormatdiings but mostly normal neurological
examinations.ld. at 841-42, 847.

Plaintiff objects to the All's observation that “the VA determination appears to be
diagnosis rather than function driven . Id. at 847. The ALJ, however, was correct to
observe the absence from the VA’s determorabf a discussion of Plaintiff’'s functional
work limitations. SeeDoc. #6,PagelD#s 508-14. The only reference to functional
limitations appears to be limitatis on Plaintiff's ability to bed due to degenerative disc
disease in her lumbosacral spirgeed. at 511. Yet, the VA rated Plaintiff's
lumbosacral problems at only Z0disability and stated, “[d]igher evaluation of 40%, is
not warranted unless there is forward flexiorira thoracolumbar spine of 30 degrees or
less; or, favorable ankylosis of the entire thoracolumbar spidedt 512. This was
largely consistent with the ALJ’s limitaticof Plaintiff to “occasional postural activities
(climbing ramps/stairs, balancing, stooping, kneeling, crouching, crawling, and twisting
from side to side).” (Doc. #PagelD#839). As such, it is aexample of how the ALJ
placed moderate weight dime VA's determination.

Similarly, the ALJ recognized thateh/A gave Plaintiff a 10% disability rating
for ethmoid sinusitis, as Wes a 10% disability ratig for eczema . (Doc. #BagelD#s
508-20,; Doc. #7PagelD#s 720, 846). However, as noted elsewhere in the ALJ’s
decision, treatment notes contain little evideofany significant treatment for either
condition, and Plaintiff made no significamention of either condition in the initial
disability reports or at the hearingssaciated with the claim. (Doc. #7agelD#836).

Substantial evidence, moreoysupports the ALJ’s findings regarding the non-limiting



effects of Plaintiff's sinus and eczema problerrsJuly 2008, thre months before the
VA issued its determination, Plaintiff ian x-ray of her sinuses. (Doc. #&gelD#
522). The report showed no evidence of sitisiand noted that little was changed from
the January 2007 study, which was normidl.at 527). At the hearing, the ALJ asked
Plaintiff what impairments affected her ability work and she disssed her back, lower
back, headaches and neck. (Doc.RagelD#s 871-72). Plaintiff did not mention her
sinuses or eczema. Therefore, consisigtiit the Social Security Regulations and
Rulings, the ALJ concludetthat the VA determinatios’disability determination
regarding Plaintiff's sinus problems aadzema was not entitled to any weighdl. at
836;cf. 20 C.F.R. § 404.1527(c)(4)4q@aining, “the more consistent an opinion is with
the record as a whole, the moreigig we give to that opinion).

The ALJ further noted thatredibility issues are of “pmary importance to Social
Security evaluations and that no credibiktyaluations were associated with the VA
disability determination.” Id. at 847. This constitutes a valid basis for not fully crediting
the VA’s determination, although there is roamquibble with the Al’s use of the word
“primary.” This phrase—"“primary importance”#weorrectly suggests #t social security
law requires ALJs to first and foremostinsider an applicdis credibility. The
credibility regulations do not say thsge20 C.F.R. 88 404.1528-1529, and the
applicable Social Security Ruling suggests otherwise: fiji]ing that an individual’s
statements are not credible, or not wholly dsk] is not in itselSufficient to establish
that an individual is not disabled.” S@&ec. R. 96-7p, 1996 WB74186 at *5. The

regulations and Ruling 96-7moreover, place greater significance on medical evidence,

10



stating, for instance, “No symptom or comdition of symptoms can be the basis for a
finding of disability,no matter how genuine the individual's complaints may appear to
be, unless there are medical signs and laboratory findings demonstrating the existence of
a medical determinable physical or mermabairment(s) thatould reasonably be
expected to produce the symptom&l! at *1 (emphasis added). This is not to say that
an applicant’s credibility, dack thereof, is insignificards this would surely conflict
with the social security lawSee id; see als®0 C.F.R. 88 404.158-1528,g., Warner v.
Comm’r of Soc. Sec375 F.3d 387, 392 (6th Cir. 2004lhe point instead is that if a
social security ALJ’'s analysconsiders—first and foremost—whether an individual is
credible, the analysis dt# from its legal moorings. Doing so risks improperly
minimizing or ignoring potentially dispositiveedical evidence, including objective tests
and medical source statements. This in wonld be an error of significant magnitude.
See, e.g., Gentry v. Comm’r of Soc. Setl F.3d 708, 725 (61@ir. 2014) (ALJ erred by
“ignoring substantial record evidencatisupports Gentry’s complaints ....Ntinor v.
Comm'r of Soc. Se513 Fed Appx. 417, 435 (6thrCR013) (reversing where the ALJ
“cherry-picked select portions of the recbrdther than doing proper analysis).

Despite these observations, in the presasé the ALJ’s refenee to credibility as
“of primary significance,” can be reasonably read in contexteotify a significant
difference between the greater significanceamgcurity regulations, as opposed to VA
regulations, place on an applicant’s credibili@f. Bird v. Berryhil] 847 F.3d 911, 913
(7th Cir. 2017) (“[T]here are differences in how the agencies evaluate claims: the VA’s

evaluation is pro-claimant raghthan neutral: “When afteareful consideration of all

11



procurable and assembledalaa reasonable doubt arisegarding the degree of
disability such doubt W be resolved in favor of thelaimant.” 38 C.F.R. 8 4.3odge

v. West155 F.3d 1356, 1362—63 (Fe&Zir. 1998). That is not SSA’s approach.”). This
was a valid reason to place only moderategimenn the VA'’s determination in this case.
SeeSocial Sec. Ruling 06-03p, 2006 WL 2339, at *7 (Aug. 9, 2006) (“because other
agencies may apply different rules and statslthan we do for dermining whether an
individual is disabled, this may limit thelesance of a determiniah of disability made
by another agency.”).

The ALJ also discussed Plaintiff's tream history and noted that it was “quite
minimal” during the period at issue, evigrough she had access to substantial VA
medical resourcedd. Substantial evidence supportstground for not fully crediting
the VA's determination. Social SecuriBuing 96-7p states that an “individual’s
statements may be less crediibihe level or frequency of@atment is inconsistent with
the level of complaints.” 1996 WL 374186*&t(July 2, 1996). Plaintiff alleged that her
symptoms were so severe tsae could not work, yet asgtALJ noted, the record shows
that she did not receive consistent treatnf@nter impairments. Plaintiff went to the
VAMC for a Compensation and Pension exdion in January 2007. (Doc. #agelD
#s 576-85). Plaintiff had some abnormalities a normal gait, normal sensation, full
strength and normal neurological functionind. at 577-78.

The record shows no sigraéint findings or treatmenintil July 2007, six months
later. (Doc. #7PagelD# 841 (citingPagelD#s 486-87)). Her neurological examination

was normal.ld. at 487. A year later, in July 200Blaintiff returnedo the VAMC for

12



another Compensation and Pension evaluatidnat 841 (citingPagelD#s 558-66).
Again, some abnormalities were noted beit neurological examation was normal
(Doc. #6,PagelD#562).

The next pertinent record was dafiethe 2009, when Aivars Vitols, D.O.,
performed a consultative examation at the request of the state agency. (Doc. #7,
PagelD# 841 (citingPagelD#s 612-20)). Plaintiff cdimued receiving treatment in
2009 and a few times in 2010. (Doc. PagelD# 842 (citing PagelD # 660-63, 666-70,
679-84). After October 2010, the record skdwmo further treatment for musculoskeletal
impairments until April 2011, whh was a month after hertédast insured (PagelD #
842). In light of such evidence, it wass®nable for the ALJ to discount the VA’s
determination on the grounbdat Plaintiff underwent minimal treatment of her alleged
disabling symptoms when sl treatment was availabto her at the VMAC Cf. Strong
v. Soc. Sec. Admir88 F. App’x 841, 846 (6th Cir. 2004)n the ordinary course, when
a claimant alleges pain so severe as to &&bting, there is a reasonable expectation that
the claimant will seek examination or treatment.”)

In sum, ALJ Motta’s consideration tife VA's determinion was sufficiently
meaningful and specific, and was supportediystantial evidence. For these reasons,
her decision complied witthe Court’s remand Order.

Plaintiff next argues that the ALJ erredreyecting the opinions of B.T. Onamusi,
MD and placing more weight on the omns of Dr. McCloud, MD, a non-examining
reviewer. Plaintiff points out the Dr. Onasi was a specialist in occupational medicine,

which the ALJ did not consider, while Dr. l@toud’s specialty was orthopedics but not
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neurology. Plaintiff further notes that Dr. Mloud reviewed the recd two years before
Dr. Onamusi examined Plaintiff.

Dr. Onamusi examined Plaintiff indlember 2011. He diagnosed her with
chronic neck pain and lower back pain, ‘pably degenerative in nature” and recurrent
migraine headaches. (Doc. #agelD#687). Dr. Onamusi opined that Plaintiff “may
have difficulty engaging imore than sedentary level activities as defined in the
Dictionary of Occupational Titles. [Shejllwneed to be able tirequently alternate
positions between sitting and stimg, in order to get some degree of comfort. The
frequent\recurrent nature of the migrameay disrupt scheduled work activitiedd.

The ALJ placed little weight on Dr. @musi’s opinions because they were
“unsupported by objective signs and finding®n examination and in the preponderance
of the record.” (Doc. #RagelD#846). This applied the nect legal criteria to the
evaluation of opinions provided lmne-time examining physician§ee20 C.F.R. §
404.1527(c)see also Gayheart v. Comm’r of Soc..Sét0 F.3d 365, 376 (6th Cir.
2013) (nontreating physicians’ opinions wegl by considering “exaining relationship
(or lack thereof), specialization, consistgnand supportability ....”). Substantial
evidence supports the ALJ’s reasonsrort crediting Dr. Onamusi’'s opinion that
Plaintiff was limited to sedentary work.rBDOnamusi, as the ALJ acknowledged, noted
that Plaintiff exhibited decreased neck #adk motion, mild tenderness in her cervical
and paralumbar musculature, difficulty idljuextending her right knee, and pain while
lying in a supine position. (Doc. #7agelD#s 843). Yet, the ALJ essentially and

accurately characterized Dr. @musi’s other findings as mmal. Dr. Onamusi, for
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example, found that Plaintiff had mild diffilty in standing orner heals and toes,
relatively normal grasp and grip strength, abteranial nerves, norahmuscle power and
tone, symmetrical reflexes, negative Babirsgins, intact sensation, no paraspinal
muscle spasm, and negative straight-leg-raising test bilaterally. Dr. Onamusi also
observed that although Plaintffalked with a slow and cautiogsit, she was able to get
on and off the examination table with onlylardifficulty. And Plaintiff could reach
forward, push or pull with heupper extremities, use herrus for fine coordination and
manipulative tasks, and do fine fingering movements. (Dod®#gelD#s 686-87). Dr.
Onamusi checked boxes indicating that mi#iwas limited to occasional lifting and
carrying up to 10 pounds, anddhsignificant limitations in her ability to sit, stand, and
walk during an 8-hour work dayd. at 688-89. Yet, Dr. Onamusi did not refer to any
medical or clinical findings in support tiese limitationsrad did not provide any
explanation for these limitatioresen though the form he cofafed asked him to do so.
Id. Substantial evidence therefore supptiiesALJ’s decision not to agree with Dr.
Onamusi’s opinion that Plaintifras limited to sedentary worlsee20 C.F.R.
404.1527(c)(3) (“The more a medical soupcesents relevant evidence to support an
opinion, particularly medical gns and laboratory findings,ghmore weight we will give
that opinion. The better an explanation a soproeides for an opinion, the more weight
we will give that opinion....").

Plaintiff contends that the ALJ failed ¢ve the state agency reviewers the same
level of scrutiny as she gave one-tim@miner Dr. Onamusi in violation Gfayheart

710 F.3d at 379. Thioatention, however, misappli€ayhearts recognition that, in
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light of the hierarchical ranking of medical sources’ opinions set by the regulations, “[a]
more rigorous scrutiny of the treatingusoe opinion than the nontreating and
nonexamining opinion is presely the inverse of the analysis that the regulation
requires.” Id. This case is distinguishable frd&ayheartfor several reasons. First,
there were no medical opinion from anyR¥&intiff's treating physicians during the
relevant time period, so the ALJ could notvé@acrutinized Dr. Onamusi’s opinion more
than she scrutinized a treating source’s apiniWithout such grater scrutiny, or a
violation of the treating physician ruleee20 C.F.R. 8404.1527(c)(2), the present case is
unlike Gayheart

Second, unlike the ALJ iGayheart where the ALJ failed to scrutinize the
opinions of the state agencyators, the ALJ in this casejeeted some of their findings
and credited others. (Doc. #agelD# 845). For instance, the ALJ explained that
while the state agency phygins did not adopt Dr. Vitols’s opinion—that Plaintiff
needed to change positis throughout the workday—the ALJ included a sit/stand
opinion in Plaintiff’s residualunctional capacity. (Doc. #PagelD#845, referring to
PagelD#839 (finding that Plaintiff needed to b# her feet for 15 minutes out of every
hour)). The ALJ also further limited Plaiffi to no more than frequent handling and
fingering bilaterally to acamt for any upper extremitgymptoms associated with
Plaintiff's cervical spine conditionld. at 845. In this manner, the ALJ applied more
scrutiny to the opinions of tretate agency physicians thBhaintiff suggests. Third,

unlike the ALJ inGayhearf ALJ Motta in this case provided several reasons why Dr.
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Onamusi’s opinion was not entideo full weight. And, asliscussed above, substantial
evidence supported those reasons.

Lastly, in support of her challengettee ALJ’'s use of the “specialization” to
discount Dr. Onamusi’s opinions, Plaffifinds information about Dr. Onamusi’s
specialty in occupation medicine that apps in the Ohio Medical Board’s website.
(Doc. #9,PagelD#1559. However, the citation Plaffiprovides does not lead to the

State Medical Board of Ohio’s websitgtp://www.med.ohio.goyvor to any information

found there that shows Dr. Onamusi is, or was, a specialist in occupational medicine. As
a result, the factual basis for Plaintiff's “gjpaization” argument is lacking. Assuming,
moreover, that Dr. Onamusi is a specialispacupational medicine, Plaintiff does not
indicate that the ALJ was presented with evice that Dr. Onamusi held this specialty,
and Dr. Onamusi does not indicate in his réfmat he is a spédist in occupational
medicine. (Doc. #6, PagelD #85-701). Consequently, Plaintiff has not shown that the
ALJ erred when weighing Dr. Onamusi’s pojan under the “specialization” factor.
Accordingly, for all the above reasons, Plaintiff's Statemeidrodrs lacks merit.
IT ISTHEREFORE RECOMMENDED THAT:
1. Administrative Law Judge Motta’s mial of Plaintiff's March 31, 2009
applicationfor Disability InsuranceBenefits application for Disability
Insurance Benefits be affirmed; and
2. The case be terminated the docket of this Court.
July 25, 2017 s/Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif. 72(b), any party may seraead file specific, written
objections to the proposed findings ardammendations within fourteen days after
being served with this Report and Recomm@énda. Such objections shall specify the
portions of the Report objectéal and shall be accompanied by a memorandum of law in
support of the objections. If the ReportldRecommendations are based in whole or in
part upon matters occurriraf record at an oral haag, the objecting party shall
promptly arrange for the transcription of theosl, or such portions of it as all parties
may agree upon or the Magistrate Judgentesufficient, unless the assigned District
Judge otherwise directs. A party mayp@sd to another party’s objections within
fourteen days after beingrsed with a cpy thereof.

Failure to make objections in accordamath this procedure may forfeit rights on
appeal. See United States v. Walte888 F. 2d 947 (& Cir. 1981);Thomas v. Arr474
U.S. 140 (1985).
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