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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JERRY EXON, JR.,
Petitioner, :  Case No. 3:16-cv-344

- VS - District Judge Walter Herbert Rice
Magistrate Judge Michael R. Merz

NEIL TURNER, WARDEN,
North Central Correctional Institution,

Respondent.

SECOND SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus case under 28 U.S.C. § 2254 is before the Court on Petitioner’s
Objections (ECF No. 7) to the Magistrate Judgecommendation thatehPetition be dismissed
with prejudice (Report and Recommendati, ECF No. 2; Supplemental Report and
Recommendations, ECF No. 6). Judge Rice has again recommitted the case for reconsideration
in light of the Objections (ECF No. 8).

No additional analysis is required as tm@rd One, the claim of ineffective assistance of
trial counsel.

In Ground Two Mr. Exon complains about theeusf other acts evidence at trial.
However, he argues the claim solely in teoh©hio precedent (Obj&ons, ECF No. 7, PagelD
89). Even if what was done by the prosecutae haight violate Ohio law — a question this
Court cannot reach -- “[tlhere is no cleadgtablished Supreme Court precedent which holds
that a state violates due process by permitting propensity evidence in the form of other bad acts
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evidence.” Bugh v. Mitchell, 329 F.3d 496, 512 {6Cir. 2003), noting that the Supreme Court
refused to reach the issuebgelle v. McGuire, 502 U.S. 62 (1991).

In Ground Three, Mr. Exon complains the ltjiddge abused his discretion in admitting
other acts evidence. Both the Report and the Supplemental Report note that, even if the judge
did abuse his discretion, that is not a &tan of the United States Constitutiofinistaj v. Burt,

66 F.3d 804 (8 Cir. 1995).

In Ground Four Mr. Exon complains that tB&ate did not prove “serious physical harm”
which he says is an element of the offenseobbery. Not so. Exowas charged with robbery
which only requires proof of the use of force aad that serious physical harm was caused. The
victim testified that Exon punched him in thecé when the victim was attempting to retrieve
from Exon a carton of stolen cigaet That is sufficient evidence

In Ground Five Mr. Exon contingeto argue that his convioti is against the manifest

weight of the evidence and refuses to ackedge that is not a constitutional claim.

Conclusion

Based on the foregoing analysis, the Magisttudge again conales that the Petition
herein should be DISMISSED WITH PREJUTH. Because reasonable jurists would not
disagree with this conclusion, Petitioner shooéddenied a certificate @ppealability and the
Court should certify to the SixtRircuit that any appeal wadilbe objectivelyfrivolous and

therefore should not be permitted to proceeidr ma pauperis.



October 26, 2016.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sgeg written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cig(d, this period iextended to seventeen
days because this Report is being served by otieeainethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party sha@lfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 1980homasv. Arn, 474 U.S. 140, 153-55 (1985).



