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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

ANSON J. MATTHEWS,
Petitioner, :  Case No. 3:16-cv-381

- VS - District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz

RHONDA RICHARD, WARDEN,
Madison Correctional Institution,

Respondent.

SECOND SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus case is before the CmuPetitioner’'s Objections (ECF No. 10) to
the Magistrate Judge’'s Amended SupplemeR@port and Recommendations (ECF No. 9).
Judge Rose has again recommitted the case for reconsideration in light of the Objections
(Recommittal Order, ECF No. 11).

Matthews pleaded four grounds for relief irs lRetition, ineffective assistance of trial
counsel and three Fourth Amendment claimsnc&ithe Magistrate Judge’s initial Report and
Recommendations, however, Mr. Maits’ sole focus has been ors meffective assistance of
appellate counsel claim related appellate attorney Jeffrey McQuiston’s failure to raise the
claim of ineffective assistance of trial counsegarding trial counsel’s failure to explore the
potential that Matthews vgastopped by police as a résaf racial profiling.

In the Amended Supplemental Report amtdmmendations, the Magistrate Judge noted
that this Court could not grant relief on thiefiective assistance @ppellate counsel claim
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because (1) it was procedurally defaulted by nbesing been raised in the state courts, and (2)
Petitioner's Motion to Amend to add it to the Petition here was barred by the statute of
limitations (ECF No. 9).

Matthews objects that he did raise it irs ldppeal to the Ohio Supreme Court which
declined to accept jurisdiction. He asserts thaking the claim on appeal to the Ohio Supreme
Court satisfies the requirentsrfor pleading the claim und&ate v. Murnahan, 63 Ohio St. 3d
60 (1992)(Objections, ECF No. 10, PagelD 46). That is not the Ohio lawiurdnahan the
Ohio Supreme Court instructed its Rules Ay Committee to draft a rule under which a
defendant could make a claim wofeffective assistance of aplaée counsel in the court of
appeals. It later adopted such a rule as Ghidpp. P. 26(B). “In Ohio, claims of ineffective
assistance of appellate counsek not cognizable in the normeourse of post-conviction
proceedings, and must be raised through an apigiicto reopen the direct appeal pursuant to
Ohio Rule of Appellate Procedure 26(B)Carter v. Mitchell, 693 F.3d 555, 564 {6Cir. 2012).
Even if the Ohio Supreme Court had taken Mrithaws’ appeal, it wodl not have considered
this ineffective assistance opellate counsel claim because idh®t been raised in the court
of appeals.

Mr. Matthews makes no response to theppsed holding that his amendment to the

Petition is barred by the statute of limitations.
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Conclusion

It is again respectfullyecommended that the Petition hereendismissed with prejudice.
Because reasonable jurists would disagree with this conclusion, Petitioner should be denied a
certificate of appealability and the Court shouldifeto the Sixth Circuit that any appeal would

be objectively frivolous and therefoshould not be permitted to proceedorma pauperis.

October 24, 2016.

s Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeainethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Thomasv. Arn, 474 U.S. 140, 153-55 (1985).



