Summers v. Warden Chillicothe Correctional Institution

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

CHRISTOPHER A. SUMMERS,
Petitioner, :  Case No. 3:16-cv-387

- VS - District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz

CHARLOTTE JENKINS, Warden,
Chillicothe Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case is broudigt Petitioner Christopher Summers with the
assistance of counsel to olstaelief from his conviction irthe Mercer County Common Pleas
Court on eight counts of sexual battery in Mioa of Ohio Revised Code § 2907.03(A)(7). He
pled guilty to those charges and was sentencéddnty years year imprisonment. In response
to the Petition, the Warden has filed the Stade@r€CRecord (ECF No. 7) and a Return of Writ
(ECF No. 10). Mr. Summers has completedpleadings with a timely Reply (ECF No. 15).

Summers pleads the following grounds for relief:

Ground One: Trial counsel provided ineffective assistance in
plea bargaining in violation of the Sixth Amendment.

Supporting Facts: Trial counsel provided affirmative
misrepresentations of law indar to persuad [sic] Summers to
plead guilty; promised Summers he would receive a sentence less
than one-tenth of what he actuathceived if he plead [sic] guilty,
even though counsel had no good faith basis for believing
Summers would receive lenience; refused to cross-examine the
alleged victim before advising Summers to plead guilty mid-trial,
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leaving the trial court with the unchecked impression that the
witness’s testimony was entirely true when it was not; and
improperly advised Summers’ family and friends that his sentence
would be much lower in order twoerce him to plead rather than
proceed with his jury trial.

Ground Two: Trial counsel provided ineffective assistance at
sentencing in violation of the Sixth Amendment.

Supporting Facts:. Trial counsel failed to introduce text message
logs, cell phone records, a medicgatpert report regarding an
alleged wound on the victim’s ankle, and other favorable evidence
at Summers’ sentencing hearinummers’ attorneys also failed

to call numerous favorable witsges on his behalf at sentencing.

Ground Three. Summers’ direct appeal attorney provided
ineffective assistance of counséh violation of the Sixth
Amendment.

Supporting Facts: Summers’ direct appeal attorney failed to raise
a meritorious claim regarding ohe-record ineffective assistance
of trial counsel based on trial cowtis failure to object to the use

of the term “rape” when Summevgas not charged with rape, as
well as the failure to object to other prejudicial evidence, the
failure to file a motion to dimiss duplicative an non-specific
counts in the indictment, the failure to challenge the
constitutionality of the Ohio sexual battery statute, and the failure
to raise a proportionality argument at sentencing.

Ground Four: Summers’ 20-year sennwas disproportionate
in violation of the Eighth Amendment.

Supporting Facts. Summers’ 20-year sentence vastly exceeded
the sentences imposed by [sic] garly-situated offenders and was
therefore disproportionate in vailon of the Eighth Amendment.

Ground Five: The Ohio teacher-studerstexual battery statute
under which Summers was convictadlates the equal protection
guarantee.

Supporting Facts: Ohio’'s sexual battery statute specifically
penalizes teachers, administrators, coaches, and other adults
working in public schools for an act which, if committed by other
adults not employed in schools, mot illegal. This disparate
treatment under the law does not survive rational basis review.
There exists no legitimate governmarterest in prohibiting some



adults from engaging in consensual sex with students, while not
preventing all adults from this behavior. Neither is the statute
rationally related to the goal pfotecting students from sexual
advances by adults in authority, because it excludes wholesale
categories of adults who maygage in this behavior.

(Petition, ECF No. 1.)

Procedural History

Petitioner Summers was indicted by the d&erCounty, Ohio, grand jury on February 21,
2013, on two counts of rape, forty-two counts of seka#tery, two counts dielonious assault,
one count of gross sexual imposition, and one cotiattempted sexual battery, all against the
same minor victim (State CduRecord, ECF No. 7, PagelD 30). The two counts of raped
were dismissed, but trial proceeded on the remgicounts until Summers entered into a waiver
of constitutional rights and a written plea agreement in which he agreed to plead guilty to eight
counts of sexual batteryd. at PagelD 56-59. The trial judge then imposed an aggregate
sentence of twenty years imprisonmedt. at PagelD 66.

Summers filed a direct appeal to the OhiardDistrict Court ofAppeals. That court
found the relevant facts to be as follows:

[*P6] The case subsequently proceeded to a jury trial on the
remaining counts against Summers. At trial, the victim testified
that she first met Summers whale was a high school student at
Fort Recovery. [footnote omitted](Tr. at 6). Summers was the
victim's study hall monitor her freshman year of high school, and
he had taught the victim's broteewhile they were in school.
During the victim's sophomorgear of high school, Summers
taught her accounting class andwaas her JV basketball coach.
Summers was also a track coach, and the victim ran track.

[*P7] The victim testified that her sophomore year she began
occasionally babysitting Summeigds while Summers and his
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wife went out. She also tes&fl that she tore her ACL her
sophomore year during basketbahson, and wanting to continue
helping out with the team, she assisted Summers with scouting
reports. The victim testified that it was around this time that
Summers began to send her texdssages and began asking her to
come down to see him dag study hall. (Tr. at 12).

[*P8] The victim testified that Summers started "meddling” in the
personal lives of the players on his team, including hers. (Tr. at
13). She testified that Summewnsould pull her into the "show
choir room" at school to talk dnthreatened detentions if she
would not meet him.I¢l.) The victim testified that Summers began
sending her text messages on theekends asking her if she was
"behaving."” (Tr. at 13). The vion testified that Summers would
message her about girls inaptice and communicate with her
about her friends. She testifiedathSummers was "nosy." (Tr. at
16).

[*P9] The victim testified that in the summer of 2010, a few weeks
after school concluded her sophomgear, Summers and his wife
asked her to go on a trip to the Outer Banks in North Carolina with
them to babysit their children. (Tr. at 18). The victim testified that
despite her reservatiomsgarding Summershe liked his children
and had never seen the ocean so she agreed to go &ong. (

[*P10] The victim testified that there were multiple incidents on
the trip that made her feel wrofortable butother than a hug
nothing physically happened on tkp. (Tr. at 22). The victim
testified that Summers sent her a message after the trip apologizing
for his demeanorld.)

[*P11] The victim testified that later that same summer she went to
a basketball camp that Summers also attended. The victim testified
that on one evening many of the members of the team were in her
room, and that after they lefBummers lingered asking her about
her issues with her friends. (Tr. at 24).

[*P12] The victim testified that odune 28, 2010, shortly after the
basketball camp was over, she wastacted by Summers' wife to
babysit the children for the day. (Tr. at 26). The victim testified
that Summers came home while she was still babysitting and told
her that he wanted to pay hand that he had to show her
something. (Tr. at 26). The victinestified that she followed
Summers to his bedroom wheren8uers shoved her onto the bed.
(Tr. at 26). The victim testifiethat Summers had his hands locked
on her arms and that she told Summers to get off of her. (Tr. at 27).



The victim testified that Summetsld her that he loved her and
that she was his "little puzzle pieced.}

[*P13] The victim testified that Summers told her he wanted to
show her he loved her so he took the victim's clothes off and
digitally penetrated her. (Tr. &7). The victim testified that she
"was telling him [she] didn't want and for him to get off [her]
and let [her] go.” (Tr. at 27). The victim testified that Summers
then put a condom on and had sexual intercourseheith(Tr. at
29). The victim testified that afwward Summers instructed her not
to tell anyone because Summersswa "control and that he could
do anything he wanted to [herjyé[she] had no idea what kind of
man he was and what he was capalbldoing to [her] and that he
would go to great lengths to makeeuhat [she] never told.” (Tr.

at 29-30).

[*P14] The victim testified that Summers then waffled back and
forth between telling her that he was "so glad that he got to take
[her] virginity and that it meant everything to him, that [she] was
so special” to "telling [her] that he could do anything he wanted to
[her] and that he made sure tlt had the control." (Tr. at 30).
After the incident, Summers instreckt the victim to get her clothes
and go.

[*P15] The victim testified that Sumers sent her text messages
on her way home after the incidenirther instructing her not to
tell anyone. She testified thateskwvas too scared and embarrassed
to tell anyone. She testified thslhe also felt responsible because
she had a feeling she should m@ve gone over to babysit but
went over anyway. (Tr. at 31-32).

[*P16] The victim testified that ithe days following the incident
Summers continued messaging hersgyhat he wanted to see her
and she avoided him as much as eheld. (Tr. at33). The victim
testified that she made every egeushe could to put off meeting
Summers, but that Summers kept reminding her that she "was
under his control and that he chahe power and that he was
capable of doing anything to keep [her] quiet.” (Tr. at 34). The
victim testified that at one poirafter dinner onJuly 3, 2010, she
received 10 messages in a row from Summers, and that Summers
then called her and said that she had to "meet him or * * * pay the
consequences.” (Tr. at 34).

[*P17] The victim testified that she met Summers at the "Saint
Henry * * * ball diamond" in tle first-base dugout following a
wedding she was attending. (Tr. 3). The victim testified that



Summers began "kissing [her] atadling [her] how bad he wanted
it." (Tr. at 35). The victim testified that Summers pulled her dress
up and "went in" then made herrfugm oral sex on him. (Tr. at
36). The victim testified that after the incident Summers called her
to remind her not to bkeanyone. (Tr. at 36).

[*P18] The victim testified to similar incidents that happened
where Summers would tell her hdlWwe needed it" and that "[h]e
couldn't keep it under control anynedq" The victim testified that
Summers made threatsdet her to meet him and that she met him
at her sister's house where theyl lsaxual intercourse. (Tr. at 37-
38).

[*P19] The victim testified that near the end of July in the summer
of 2010 she began dating anet high school student and
Summers was angry when he fduaut about it. (Tr. at 40-41).
The victim testified that when Suners learned about the victim's
boyfriend he told her that she hemlmeet him so they met out at
Dull Road in Mercer County. (Tr. at 41). The victim testified that
Summers was screaming at her and telling her how she should
"have clearly known that [she] was his[.]tl{) The victim testified
that Summers had a knife with hiand that he was "rubbing it up
and down [her] leg and telling [hetjat [she] needed a reminder of
who [she] belonged to." (Tr. atl). The victim testified that
Summers then took the knife and carbeslfirst initial, "C," in the
inside of her right ankle. (Tr. &2). The victim testified that she
begged Summers not to before did it, but he did anyway and
then made her clean up the blood. (Tr. at 42).

[*P20] The victim testified thaBummers took her phone while on
Dull Road and sent a messagenfr her phone to his saying, "I
won't cut myself again,” making look like she had cut herself.
(Tr. at 43). The victim testified that before she left that night the
two had sexual intercose again. (Tr. at 43 he victim testified
that she did not tell anyone abdhe incident, stating that "at that
point he had raped [her] and hauat [her], and [she] knew he was
capable of just about giiing if he was willingto do that.” (Tr. at
44).

[*P21] The victim testified to another incident where her parents
traveled out of town and Summdesarned of it and came to her
house. (Tr. at 45-46)She testified that Summers penetrated her
anally and then forced her to tiyapleasure him aftevard. (Tr. at
46-47). The victim testified that ¢hincident made her sick, that it
"was hard to breathe" and "hard to walk." (Tr. at 47).



[*P22] The victim testified that incidents then started happening
during school when basketball $& her junior year. According to
the victim multiple incidents occurred where Summers digitally
penetrated her on the bus under a blanket to and from games. (Tr.
at 48). The victim also tesifd that during practice Summers
called her into the locker room y@ll at her for lying to him about
where she had been over the werek and that Summers initiated
sexual intercourse with her ineHocker room. (Tr. at 50). The
victim testified that Summers tolier that "we wouldn't want you

to hurt yourself again and cut youlfsagain, would we?" (Tr. at
51). The victim testified thaBummers occasionally would have
sex with her after basketball ptees during her junior year as
well, that she felt forced to do so, and that it happened five to ten
times. (Tr. at 52).

[*P23] The victim testified to an cident in Janary of 2011 where
Summers found out she wasillsdating her boyfriend and
Summers got angry. (Tr. at 53).r8Boners told the victim that she
"needed a reminder that [she] belonged to hirnd!) (The victim
testified that Summers then cut into her ankle again, and retraced
the "C" he had cut into her beforéd.j The victim testified that at

the date of trial she still had a scar from Summers cutting her.

[*P24] The victim then testified that similar sexual incidents
continued to occur through her joniyear of high school into her
senior year and through high schgahduation in 2012. (Tr. at 58).

She testified that the summer after graduation Summers' wife
found out and startetthreatening her.ld.) The victim testified that
despite Summers' wife finding gusummers would continue to
message her, telling her that he needed to meet her, expressing that
he was going to kill himself. (Trat 60). The victim testified that
Summers had said before that he had contemplated suicide and that
if he did kill himself he was going tiake the victim with him. (Tr.

at 60). The victim also testifietthat other times Summers said he
would leave a suicide note "making sure that [she] was blamed for
it." (Tr. at 60). The victim testiéd that she continued to get phone
calls and threats from both Summexsd his wife. (Tr. at 61).

[*P25] The victim testified that the sexual contact continued to
occur when she was at college until October of 2012. She testified
that Summers told her he was going to "ruin" her, and do
"whatever it took." (Tr. at 64). Enhvictim testified that Summers
sent her pictures of her boyfrieadiouse, and told the victim that
he was going to hurt a memharher family. (Tr. at 64).



[*P26] The victim testified that she was having trouble sleeping

and eating, so she finally told herother about the incidents. (Tr.

at 65). The victim testified thattafward she went with her mother

and spoke to the police.
The court of appeals affirmed the conviction and senteStze v. Summers, 2014-Ohio-4538,
2014 Ohio App. LEXIS 4448 (3Dist. Oct. 14, 2014), appellajarisdiction declined, 142 Ohio
St. 3d 1450 (2015).

On October 10, 2014, Summers filed a tmti for post-convictn relief under Ohio
Revised Code § 2953.21 raising two claims offfewtive assistance of trial counsel in plea
bargaining and sentencing. Thalrcourt denied the petitiorthe court of appeals affirmed
(State Court Record, ECF No. 7-1, PagelD 48tlseq.), and the Ohio Supreme Court again
declined jurisdiction.

On January 7, 2015, Summers filed an appbecato reopen his dire@ppeal to raise a
claim of ineffective assistanaaf appellate counsel whidine court of appeals denieldl. at

PagelD 682, et seq. The Ohio Supreme Courhadgglined jurisdiction and Petitioner filed the

instant habeas gous petition.

Analysis

Ground One: Ineffective Assistance of Trial Counsel in Plea Negotiations

In his First Ground for RelieGummers asserts he received ineffective assistance of trial
counsel during plea negotiations (1) misrepresenting the lawW2) promising a much lower

sentence without a good faith basis to make pghamise, and (3) refusing to cross-examine the



complaining witness before &ming into plea negotiations.
The governing standard for ineffeaiassistance ofoansel is found irStrickland v.

Washington, 466 U.S. 668 (1984):

A convicted defendant's claim ah counsel's assistance was so
defective as to requarreversal of a convion or death sentence
has two components. First, the defendant must show that counsel's
performance was deficient. Thigquires showing that counsel
was not functioning as the "counsel" guaranteed the defendant by
the Sixth Amendment. Second, tthefendant must show that the
deficient performance prejudicethe defense. This requires
showing that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable. Unless a
defendant makes both showings, cannot be said that the
conviction or death sentence riéed from a breakdown in the
adversary process that renders the result unreliable.

466 U.S. at 687. In other words, to establisfaective assistance, a defendant must show both
deficient performance and prejudic8erghuis v. Thompkins, 560 U.S. 370, 389 (201Miting

Knowlesv. Mirzayance, 556 U.S. 111 (2009).
With respect to the first prong of tirickland test, the Supreme Court has commanded:

Judicial scrutiny of counsel'performance must be highly
deferential. . . . A fair assessnt of attorney performance requires
that every effort be made tdireinate the distorting effects of
hindsight, to reconstruct the circumstances of cotsshhllenged
conduct, and to evaluate the conduct from cotmperspective at
the time. Because of the ddtilties inherent in making the
evaluation, a court must indulge a strong presumption that
counsel's conduct falls within a wide range of reasonable
professional assistance; that tise defendant must overcome the
presumption that, under the circstances, the challenged action
"might be considered sound trial strategy."”

466 U.S. at 689.
As to the second prong, the Supreme Court held:

The defendant must show thaketé is a reasobée probability
that, but for counsel's unprofessibnerrors, the result of the



proceeding would have been different. A reasonable probabllity is
a probability sufficient to oveomme confidence in the outcome.

466 U.S. at 694.Sce also Darden v. Wainwright, 477 U.S. 168 (1986)\ong v. Money, 142
F.3d 313, 319 (B Cir. 1998);Blackburn v. Foltz, 828 F.2d 1177 {6Cir. 1987). See generally
Annotation, 26 ALR Fed 218.

There is a constitutional right to the etige assistance of counsel in the plea bargain
process which includes the duty of an atéyrnto communicate an offered plea bargain.
Missouri v. Frye, 566 U.S. 134 (2012);afler v. Cooper, 566 U.S. 156 (2012).  THe&rickland
standard applies in evaluating ineffectivesisance claims in cases which resulted in a
negotiated pleaHill v. Lockhart, 474 U.S. 52, 57 (1985%arks v. Sowders, 852 F.2d 882, 884
(6™ Cir. 1988). In order to $iafy the "prejudice” prong oftrickland in a negotiated plea case,
the defendant must show that there is a reasemabbability that, but for counsel's errors, he
would not have pleaded guilty or no contastl avould have insisted on going to triddill, 474
U.S. at 58. Moreover, he must show thatehepuld have been @asonable chance he would
have been acquitted had he gone to tithlat 59.

"The test is objecti®, not subjective.Plumaj v. Booker, 629 Fed. Appx. 662 {6Cir.
2015), quoting Pilla v. United States, 668 F.3d 368, 373 {6Cir. 2012). To obtain relief, [a
petitioner] "must convince the cduhat a decision to reject th@ea bargain would have been
rational under the circumstanceBadilla v. Kentucky, 559 U.S. 356, 372010). The rationality
of such a rejection is typically based on multifdetors, including the strength of the evidence
against a defendant, the lack of viable defenses, and the benefits of the plea bardziiha, See
668 F.3d at 373Haddad v. United States, 486 F. Appx 517, 522 {6Cir. 2012). There is an
established deference that is affordeidl tcounsel in the aa of plea bargainingBray v.

Andrews, 640 F.3d 731, 738 {eCir. 2011).
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When a state court decides on the merits ar&denstitutional claim later presented to a
federal habeas court, the federal court mustrdeféne state court decision unless that decision
is contrary to or an objectiselunreasonable applicati of clearly esblished precedent of the
United States Supreme Court. 28 U.§@254(d)(1);Harrington v. Richter, 562 U.S. 86, 131
S. Ct. 770, 785 (2011Brown v. Payton, 544 U.S. 133, 140 (2005pell v. Cone, 535 U.S. 685,
693-94 (2002)Williams (Terry) v. Taylor, 529 U.S. 362, 379 (2000).

Summers argues the Ohio coartlecision is not entitled teference under § 2254(d)(1)
because “the Ohio courts did not consider therfddmnstitutional claimbe asserted, but rather
ruled solely upon the issues under state lawgremcing the Common Pledgcision, the court
of appeals affirmance, and the Ohio SupremoerCentry declining jurisdiction (Reply, ECF
No. 15, PagelD 866).

Where there has been one reasoned state court judgment rejecting a federal claim, there is
a rebuttable presumption that later unexplaiosters upholding the judgment or rejecting the
same claim rest on the same groundst v. Nunnemaker, 501 U.S. 797 (1991). The district
court must look at the last state court disposition providing reasons for the detoseph. v.
Coyle, 469 F.3d 441, 450 {6Cir. 2006);Couch v. Jabe, 951 F.2d 94, 96 (6Cir. 1991). A state
court’s noncommittal denial of review is not controlliddcBee v. Abramajtys, 929 F.2d 264,
267 (8" Cir. 1991). Therefore it ithe court of appeslopinion which must be examined under
the § 2254(d)(1) standard.

In rejecting this claim, the Third District Court of Appeals expressly apdiai v.
Carter, 72 Ohio St. 3d 545, 558 (1995), whéne Ohio Supreme Court held

[jJudicial scrutiny of counsel's performance is to be highly
deferential, and reviewing cdsr must refrain from second-

guessing the strategic decisions of trial counsel. To justify a
finding of ineffective assistancef counsel, the appellant must
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overcome a strong presumption thabder the circumstances, the

challenged action might be catsred sound trial strategy.
That language is a mict quotation fronm&rickland, supra, in which the Ohio Supreme Court
acknowledges tha@trickland sets the constitutional standdid ineffective assistance of trial
counsel claims. The cduof appeals also citeSate v. Bradley, 42 Ohio St. 3d 136 (1989),
Sate v. Waddy, 63 Ohio St. 3d 424 (1992), arfiate v. Barnett, 2013-Ohio-2496 (3 Dist.
2013), all for their application of relevant Unit&thtes Supreme Court law. Because the Third
District used federal standards embed in state case law, particularitrickland, in
adjudicating this claim, its decision is entitlexdbe reviewed under ¢hdeferential 8 2254(d)(1)
standard and not de noas Summers requests.

Summers also asserts the factual findingshey state courts were “clearly erroneous,
particularly given the uncontroverted naturetloé record, and need not be followed by this
Court.” (Reply, ECF No. 15, Palf®866.) Under 28 U.S.C. 8254(d)(2), a decision by a state
court may be set aside if that& court adjudication é&sulted in a decisiotihat was based on an
unreasonable determination of tfacts in light of the evidence presented in the state court
proceedings.” The Ohio courts’ conclusions must be reviewed under that standard, rather than a
“clearly erroneous” standasghich would apply, for exapie, on a direct appeal.

Summers’ claims of ineffective assistanceral counsel are based on facts outside the
record on direct appeal but presented to the trial court as evidence on the petition for post-
conviction relief. Because of that, the Third Bgtfound error in the tal court’s res judicata
conclusion. Sate v. Summers, Case No. 10-15-15 'f3Dist. Mar. 14, 2016)(unreported, copy at
ECF No. 7-1, PagelD 483-84)(herafter “Summers PC App.”).

The evidentiary record before the Ohio courts consisted entirely of affidavits from family
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members and other supporters of the Petitiottexy were able to report comments by trial
counsel because they were all present fer tial. Although Ohio law provides for the
possibility of a live testimonyevidentiary hearing in posbaviction, Summers moved for
summary judgment on the basis of those afitdaMudgment Entry, ECF No. 7-1, PagelD 393).
In evaluating evidence presented in that whg, trial judge followed the guidance of the Ohio
Supreme Court irBtate v. Calhoun, 86 Ohio St. 3d 279 (1999). There the court noted that
affidavits “should not lightly be deemed falsbut should be carefully considered.

In determining the credibility of supporting affidavits in
postconviction relief proceedingsae adopt the reasoning of the
First Appellate District irState v. Moore (1994), 99 Ohio App. 3d
748, 651 N.E.2d 1319The court, inMoore, cited Sumner, and
suggested that a trial ©d, in assessing theeddibility of affidavit
testimony in so-called paper heay& should consider all relevant
factors.ld. at 754, 651 N.E.2d at 1323Among those factors are
(1) whether the judge reviewirthe postconviction relief petition
also presided at the trial, (2) whether multiple affidavits contain
nearly identical language, or othese appear to have been drafted
by the same person, (3) whether the affidavits contain or rely on
hearsay, (4) whether the affiants are relatives of the petitioner, or
otherwise interested in the succe$éshe petitioner's efforts, and
(5) whether the affidavits contradict evidence proffered by the
defense at trial. Momver, a trial court mafind sworn testimony

in an affidavit to be contradicted by evidence in the record by the
same witness, or to be inteligainconsistent, thereby weakening
the credibility of that testimonyld. at 754-756, 651 N.E.2d at
1323-1324

Depending on the entire record,eonr more of these or other
factors may be sufficient to justitype conclusion that an affidavit
asserting information outside the record lacks credibility. Such a
decision should be within the discretion of the trial court. A trial
court that discounts the credibjliof sworn affidavits should
include an explanation of its basior doing so in its findings of
fact and conclusions dbw, in order that meaningful appellate
review may occur.

86 Ohio St. 3d at 284-85. In applyi@ghoun, the trial judge noted heas the same judge who

presided at trial, that the affidavits contairgahilar content and hearsay, that they were from
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relatives or friends, and that they contradictegart what was said in the plea colloquy and
sentencing hearing (Decision, ECF No. 7-1, Padg#dD). The judge werdn to conclude that
the evidence which had been presented ughto time the plea was taken “appeared to
overwhelmingly establish that Summers wastgieyond a reasonable doubt of crimes beyond
those to which he” pledd. at 397-98. The judge further found that if Summers had continued
with trial, he would probabljhave been “found guilty of adtbnal crimes and received a
sentence more severe than the sentence oémiyvyear stated prisonrte for the eight sexual
battery offenses he admitted committing. .1d.” at PagelD 398.
On appeal, the Third Districionfirmed the applicability o€alhoun and noted how the
affidavits ran counter to Summeigtatements in the plea colloqugummer PC App. at PagelD
479. It concluded:
Not only are the affiants' accounts inconsistent, but they lack
context. For example, it is true thtae State may have been able to
re-indict Summers on the dismissedunts of rape if he did not
accept the State's offer. It is also true that the State could not have
re-indicted Summers on the dimsed counts under the terms of
the plea agreement. Finally, it is true that, for purposes of R.C.
2907.03(A)(7), it is immaterial whether the jury believed the
sexual conduct between Summens #ghe victim was consensual.

Id. at PagelD 481.

The court of appealdecision is not based @n unreasonable determiioa of the facts.

It recites accurately what the affiants’ dai Nor is it an unreasonable evaluation of those
affidavits. For instance, the statements abope i@e equivocal. The Third District confirmed
that in fact, under Ohio law, Summers could hasendicted Summers faape as statutorily
defined. But more critically, ppeared to trial counsel ththe jury was accepting the victim’s

testimony and might therefore haleen inclined toegard the sexual conduthat happened as

non-consensual, thereby leading it® more likely to convict.While the existence of consent
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as between a teacher and student is technicadiiewant, the distinctioms quite rhetorically
powerful. Summers was permitted to pleadabmut one-fifth of the sexual battery charges.
There is no better evidence thére opinion of the trial judge #t, had the trial continued, the
jury would have convicted on far more thaglei counts and the judgwould have sentenced
more harshly yet. The testimony about thierf®us assault conduct eutting a “C” into the
victim’s ankle with a knife nobnce but twice — could haveén particularly compelling.

As part of his First Ground for Relief, Summetfaims that his trial attorney “refused” to
cross-examine the victim before the plea offas accepted. Counsel then recounts a number of
items of evidence which could have been usdtiah cross-examination to discredit the victim’s
testimony (Reply, ECF No. 15, PagelD 872-74)Post-conviction counsel’'s declaration
authenticates cell phone and text message exteantedical report, color photographs regarding
the ankle wound, and video recordingfspolice interviews of the gtim as having been in trial
counsel’s file and therefore alable to him for impeachment.

Summers Affidavit in post-conviction painégssomewhat different picture (ECF No. 7,
PagelD 211-19). First of all, plea negotiatisas not a sudden mid-trial development; Summers
confirms that there had been offers and counter-offers well before trial. Second, he confirms the
timing of the negotiations that ultimately resuliaca plea: the victinhad already testified but
not yet been cross-examined and the State was nearly finished with its case in chief. Trial
counsel had concluded that the jury was accephiagvictim’s testimony which was, of course,
the key to the case. If thatas true, and the trial judge lateaid he thought it was, then
Summers’ exposure was muchegter than on the eight counts he pleaded to. Summers

complains that Mr. Howell reliedn the fact that the victim hazharacterized at least some of

! The Court recognizes that, upon conviction, many of those counts would likely have merge@hiadRevised
Code § 2941.25.
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what happened as rape, but fadsacknowledge what the impacttbft would have been on the

jury. Summers also complains that Howell had not used the impeachment material referenced
above (Affidavit, ECF No. 7, PagelD 217, 1 2yt fails to acknowledge that such material
could only have been used during cross-exanmanat In sum, the statements in Summers’
Affidavit do not support the conclusion that Howell “refused” to cross-examine the victim.
Rather, even taken at face value, they onjypsrt the conclusion that Mr. Howell very strongly
urged Summers to take the plea offer and to dqusckly before it wasvithdrawn. Under the
circumstances, this does not appanave been deficient advice.

Summers’ First Ground for Relief also cte Howell gave deficient advice regarding
sentencing that he had no good faith basis for\iatiewas accurate. No evidence is offered to
support this conclusion. That, iwhile there are repeated affivit assertions about Howell's
predicting a much more lenient sentence thanotie actually imposed, there is no fact-based
assertion that this particulgwdge is known to ba& harsh sentencer sexual abuse of minor
cases.

Summers and his supporters a#ssert Howell told thersentences on the eight counts
would be concurrent rather than consecutiv€ummers admits in his Affidavit what is
corroborated by the plea llmguy transcript, to wit, that thé&ial judge told him the sentence
could be up to forty years, which would hayeen the result of imposing maximum consecutive
sentences. Again, no evidentiary basis isreffeao undercut Mr. Howell's prediction that the
sentences would likely be concurrent. Sumnsmigsrhound by his admission, before his plea was
accepted, that he understood the maximum, dudowell did not advise him of it.

The First Ground for Relief alsoils on the prajdice prong ofSrickland. The trial

judge evinced in his post-contien opinion his belief that the fu would have convicted on far
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more than eight counts and that, had that eapg@, he would have imposed a more severe
sentence.

The Third District's dedion on the issues in Ground ©ns not an objectively
unreasonable application &rickland v. Washington and it is therefore entitled to deference

under 8§ 2254(d)(1). The First Ground foriBeshould be denied on the merits.

Ground Two: Ineffective Assistance of Trial Counsel in Sentencing

In his Second Ground for Relief, Summers dssee received ineffective assistance of
trial counsel at sentencing when his trial attorney failed to introduce the impeachment evidence
referenced above and also failed to callirherous” additional favorable witnesses.

The only record reference givdoy Summers as to the aiohal witnesses who should
have been called at sentencing is to PagelD 2@8ga of Summers’ own Affidavit. At 24, in
addition to mentioning the text messages he vedefrom the victim and the medical expert
report, Summers mentions “other witness statésnand testimony to argue for a more favorable
sentence at the sentencing hegui Who those witnesses werevanat they might have testified
to is not revealed; no witness statements or possible testimony are mentioned in Attorney
Kinsley’s Declaration (EF No. 7, PagelD 229-230).

The Warden defends this claim on theriisg Return, ECF No. 10, PagelD 839-42).

In affirming denial of this claim on appeabim denial of post-conviion relief, the Third
District noted that at sentencing Summesktfull responsibility for the sexual misconduct and
said the victim was “entirely blamelessSummers PC App. at PagelD 482. Two other

witnesses, a former student 8iimmers and a friend, made staénts about why the victim
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might have been partially responsible.

It would certainly not have been a consisteentencing strategy to essentially throw
oneself on the mercy of the court, the effetttaking full responsibility, and then spend
extensive time adverting to text messagesshow the victim was partially responsible.
Although Summers claims, correctly, that the tedssages were not introduced at sentencing,
he makes no claim that hig@ney somehow coerced hintartaking full responsibility.

Given Summers’ abuse of trust reposed him as a teacher and coach, taking
responsibility was not a defemt strategy. Summers’ Secofidound for Relief is therefore

without merit.

Ground Three: Ineffective Assistance of Appellate Counsel

In his Third Ground for Relief, Summers assedne received ineffective assistance of
appellate counsel when his appellate attorney didais¢ claims of ineffective assistance of trial
counsel consisting of (1) failure tbject to the victim’'s use dhe word “rape” in her testimony
when he was not charged with rape and ofinejudicial evidence (psaimably referring to the
victim’s testimony that Summers was convicteddating under the influence of alcohol (See
Reply, ECF No. 15, PagelD 883)); (2) failurentmve to dismiss duplicative and non-specific
counts in the indictment; (3) failure to challerte constitutionality of the Ohio sexual battery
statute; and (4) failure to raise aportionality argument at sentencing.

A criminal defendant is entittbto effective assistance obunsel on appeal as well as at
trial, counsel who acts as advocate rather #m merely as a friend of the cougkitts v. Lucey,

469 U.S. 387 (1985)Penson v. Ohio, 488 U.S. 75 (1988Mahdi v. Bagley, 522 F.3d 631, 636
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(6™ Cir. 2008). TheStrickland test applies to appellate couns8inith v. Robbins, 528 U.S. 259,
285 (2000)Burger v. Kemp, 483 U.S. 776 (1987). To evaluaelaim of ineffective assistance
of appellate counsel, then, theuct must assess theetgth of the claim that counsel failed to
raise.Henness v. Bagley, 644 F.3d 308 (6 Cir. 2011),citing Wilson v. Parker, 515 F.3d 682,
707 (6" Cir. 2008). Counsel's faile to raise an issue ompmeal amounts to ineffective
assistance only if a reasonable probability exisas inclusion of the issue would have changed
the result of the appedH., citing Wilson. If a reasonable probabilitgxists that the defendant
would have prevailed had the ctabeen raised on appeal, the ¢aitill must consider whether
the claim's merit was so compelling that the failireaise it amounted to ineffective assistance
of appellate counselld., citing Wilson. The attorney need naddvance every argument,
regardless of merit, urged by the appellandones v. Barnes, 463 U.S. 745, 751-752
(1983)("Experienced advocates since time beyond memorydmapbasized the importance of
winnowing out weaker arguments on appeal anddioguon one central issue if possible, or at
most on a few key issues.”) Effective appel@twocacy is rarely characterized by presenting
every non-frivolous argument which can be maldshua v. DeWitt, 341 F.3d 430, 441 {6 Cir.
2003); Williams v. Bagley, 380 F.3d 932, 971 {6 Cir. 2004),cert. denied, 544 U.S. 1003
(2005);see Smith v. Murray, 477 U.S. 527 (1986).

In denying Summers’ Applicatioto Reopen his Direct Appeathe Third District found
no ineffective assistance of appellatainsel as to the claims madecause “the first and second
issue[s] raised in Appellant’'s motion are not velet because he entered pleas of guilty and the
third and fourth issue[s] weresigned as error and addressethim direct appeal.” (Judgment

Entry of Feb. 20, 2015, ECF No. 7-1, PagelD 682.)

2 An application under Ohio R. App. P. 26(B) to reopendinect appeal is Ohio’s rerdg for claims of ineffective
assistance of appellate counsel. Such claims may rmolight in a petition for post-conviction relief under Ohio
Revised Code § 2953.28ate v. Murnahan, 63 Ohio St. 3d 60 (1992).
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Regarding the first sub-claim of ineffeativassistance of appellate counsel, Petitioner
responds to the waiver argument by assertingdhisn could not haveeen waived by a guilty
plea (Reply, ECF No. 15, PagelD 884, citlogited States v. Moye, 170 Fed. Appx. 958 K’BCir.
2006)). Moye stands for the proposition for which iteged, to wit, that a guilty plea does not
waive the right to appeal a sentence. But the Court fails to understarMdyews relevant: the
fact that a sentence can be apeédalfter a guilty pledoes not imply that a ilare of counsel to
object to testimony is not waived by a guilty plea.

A guilty or no contest plea renders irrelevant those constitutional violations not logically
inconsistent with the valid &blishment of factual guilt. Menna v. New York, 423 U.S. 61
(1975). “[A] voluntary and unconditional guiltglea ‘bars any subsequent non-jurisdictional
attack on the conviction.”United Sates v. Corp, 668 F.3d 379, 384 {(6Cir. 2012). After entry
of an unconditional guilty plea, the defendant may challenge only the court’s jurisdiction and the
voluntary and intelligent nature of the plea itsdlinited States v. Ferguson, 669 F.3d 756, 763
(6™ Cir. 2012). A guilty plea constitutes a bréakhe chain of events leading up to Tollett v.
Henderson, 411 U.S. 258 (1973). Federal habeas corpugw of claims raised by a petitioner
who has entered a guilty plea is limited to “théuna of the advice and the voluntariness of the
plea, not the existence as such ofaamecedent constitutional infirmity.Tollett, 411 U.S. at
266. Assuming it was ineffective assistance @l tcounsel to fail toobject to the “rape”
language or the DUI conviction, that ineffective assistance claim was waived by entry of the
guilty plea, as the Third District held.

The same analysis also applies to the sectaith of ineffective assistance of appellate
counsel about failure to raise a claim of ineffeetassistance of trial counsel for failure to move

to dismiss duplicative counts in the indictment.
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As to the third and fourth sub-claims okffective assistance of appellate counsel, the
Third District concluded they we “assigned as error and adsked in the direct appeal.”
(Judgment Entry, ECF No. 7-1, PagelD 682). Summenses that his appellate attorney raised
these two claims on direct appéBReply, ECF No. 15, PagelD 887).
On direct appeal, Summers raised tH®Wing relevant Assignments of Error:
ASSIGNMENT OF ERROR 2
CONSECUTIVE SENTENCES CUMULATING [sic] IN A
TERM OF TWENTY YEARS WAS NOT CONSISTENT WITH
NOR PROPORTIONATE TO SENTENCES IMPOSED IN
SIMILAR CASES FOR SIMILAR OFFENDERS.
ASSIGNMENT OF ERROR 3
OHIO SEXUAL BATTERY STATUTE 2907 AS APPLIED TO
SCHOOL TEACHERS IS UNCONSTITUTIONAL AND
VIOLATIVE OF THE EQUAL PROTECTION CLAUSE OF
THE 14TH AMENDMENT.
Sate v. Summers, supra. None of these Assignmentsgaes that trial counsel provided
ineffective assistance of triabansel by not raising the issugyen though such a claim could
have been raised on direct appeal becawseutd have been based on record evidence.
On Assignment of Error Two, which parafiethe fourth ineffective assistance of
appellate counsel sub-claithe Third District wrote:
[*P39] In Summers' second assignment of error, he argues that his
aggregate 20 year prison termas not consistent with, nor
proportionate to, sentences imposed in similar cases for similar
offenders.
[*P40] "A defendant alleging dispportionality in felony
sentencing has the burden of pradgcevidence to ‘indicate that
his sentence is directly disproporiaie to sentences given to other
offenders with similar records who have committed these offenses
* * "™ Gate v. Ewert, 5th Dist. Muskigum No. CT2012-0002,

2012-Ohio-2671, T 33 quoting Sate v. Breeden, 8th Dist.
Cuyahoga No. 84663, 2005-Ohio-510, 1 Bla defendant fails to
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argue to the trial court that his sentence is not consistent with or
proportionate to sentences imposed for similar crimes committed
by similar offenders, then the defendant waives that issue for
appeal.Sate v. Norman, 3rd Dist. Seneca No. 13-13-50, 2014-
Ohio-3010, T 17 citingewert at § 31(additional citations omitted).

[*P41] At the outset, we would note that Summers did not present
this issue to the trial court, and therefore waived it for purposes of
appeal. Nevertheless, even dgarding the waiver, Summers has
not established that the trial court's sentence was disproportionate
in this case. Summers was ordetederve 30 months in prison on
each of the eight sexual battery charges he pled guilty to, which
was half of the maximum possible 60 month prison sentence for
each conviction. As illustrated in the previous assignment of error,
the trial court made findings to support the imposition of its
sentence and specifically stated it had considered the requisite
sentencing statutes.

[*P42] In addition to the trial cotis findings, we would note the
testimony of the victim presentedtaal, which indicated that for a
period of over two years Summearsmpelled the victim, who was
his student, to repeadly engage in sexbacts through constant
threats. The testimony indicated ti&atmmers went so far as to use

a knife to carve his initial into évictim more than once so that
she would be reminded "she was his." The victim also testified that
Summers continually threatened her safety, the safety of her
boyfriend and her family, and th&ummers threatened to harm
himself and blame the victim for it in order to compel her to
engage in the sexual relationship.

[*P43] In arguing that his sentence was disproportionate, Summers
relies heavily onSate v. Parker, 193 Ohio App.3d 506, 2011-
Ohio-1418, 952 N.E.2d 1159In Parker, the Second District
Court of Appeals modified a tEndant's sentence in a Sexual
Battery case. In that case the court found that where the defendant
was a first time offender and haxhly a very brief relationship

with a student that did not inwa any compulsion, a fifteen year
prison sentence was excessive, eesdly since the trial court
seemed to base its sentence on a desire to give the defendant a
lengthy sentence to prevent hinorn having a relationship with

the victim. Sate v. Cameron, 2nd Dist. No. 2012-CA-86, 2013-
Ohio-4397, 11 16-17 (analyzing and distinguistagker).

[*P44] The case before us is clearly different thzgarker for a

wide variety of reasons. In Parker, the defendant and the victim
only met twice and no sexual intercourse occurred, rather merely
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digital penetration. Here, sexuadtercourse ocaued frequently
seemingly whenever desired by Summers in addition to other
sexual acts desired by Summers.

[*P45] In Parker there was no indication of force or compulsion.
In fact, the victim in Parker lieved that she was "in love" with
the defendant. In the case hefous the victim's testimony
indicated severe threats fro®ummers, infliction of physical
injury with a knife, and a heawjegree of compulsion to get the
victim to engage in the sexual acts.

[*P46] Additionally, inParker the defendant was charged with and
pled guilty to four counts of Sexual Battery, which all occurred in
a matter of weeks, whereas here Summers pled guilty to eight
counts of Sexual Battery and themes spanned over two years.

[*P47] Finally, in Parker there was a clear indication that the
prison term was set primarily to get a desired future result, namely
to prevent any possible relationgtbetween the defendant and the
victim. There is no such indication from the record before us that
the trial court had a specific gband created a "sentencing
package" to achieve that doaThus Parker is clearly
distinguishable from the case before us.

[*P48] Accordingly, based on all thiacts and circumstances of

this case, even if Summers had maived this claim, we cannot

find that the trial court's sentence was disproportionate as it was

supported in the record and rBmers has not met his burden

establishing that the senteneeas disproportionate. Therefore

Summers' second assignment of error is overruled.
Sate v. Summers, supra. Thus although the Third District tem trial counsel’s failure to raise
this claim, it did not hold that waiver againsin@uers and went on to do a full merits analysis of
the proportionality claini. Summers has failed to show that failure to raise this issue by way of a
direct appeal claim of ineffective assistancériafl counsel would havenade any difference to

the outcome since the Third District analyzeddla@m on the merits. Tput it a different way,

it can hardly be ineffective assistance of appeltaignsel to fail to raise a claim of ineffective

3 Summers asserts the Third District conducted a “plain error” review (Reply, ECF No. 15, PagelD 888). “Plain
error” is a term of art in Ohio law which involves a stricdtandard of review. The Third District does not use the
term. It appears instead to have condd@ merits review in the alternative.
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assistance of trial counsel for omission toesbjwhen the appellateourt does not hold the
failure to object against the defendant-appellaAppellate counsel's argument on the merits
was a stronger claim on appeal than the ineffecssistance of trial counsel claim would have
been.

Assignment of Error Three parallels the dhisub-claim of ineffective assistance of
appellate counsel, to wit, that appellate courtidl not assert inefféiwe assistance of trial
counsel for trial counsel's failure to arguhat the Ohio sexual battery statute was
unconstitutional. On that Assignmentkrror, the Third District wrote:

[*P49] In Summers' third assignment of error, he argues that the
Sexual Battery statute aspmied to school teachersR.C.
2907.03(A)(7) is unconstitutional.

[*P50] Initially we would note that Summers failed to make the
argument thaR.C. 2907.03(A)(7was unconstitutional at the trial
court level. The "[flailure to raisat the trial court level the issue

of the constitutionality of a statute or its application, which is
apparent at the time of trial, caitstes a waiver of such issue and

a deviation from this state's ortleprocedure, and therefore need
not be heard for the first time on apped&tdte v. Awan, 22 Ohio
St.3d 120, 22 Ohio B. 199, 489 N.E.2d 277 (1986), syllabhss
Summers has waived this argument for this appeal [footnote
omitted)].

[*P51] Nevertheless, this exacthallenge was previously
addressed by the Ninth Distt Court of Appeals inSate v.

Shipley, 9th Dist. Lorain NoO3CA008275, 2004-Ohio-434, 11 80-
81. In Shipley, the Ninth District conducted the following analysis.

R.C. 2907.03(A)(7) specifically penalizes teachers,
administrators, coaches andhet individuals in a position

of authority with a public school for an act for which
other individuals, not encomgsed within another part of
the same statute, walilnot be penalized. SeB.C.
2907.03 and 2907.04 The legislature explained in
enacting the statute that ittémded to protect individuals

in a variety of situations where another might take
unconscionable advantage of that individual. See 1974
Committee Comment tB.C. 2907.03(A)(7)In 1994, the
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legislature amended ehstatute to includ@907.03(A)(7)

in response to a case whichHdéhat teachers did not fall
under any of the classifications in the prior statute. See
Sate v. Noggle, 67 Ohio St.3d 31, 1993-Ohio-189, 615
N.E.2d 1040

In this caseR.C. 2907.03(A)(7)s rationally related to its
intended purpose of preventing teachers from taking
unconscionable advantage sfudents by using their
undue influence over the stude in order to pursue
sexual relationships. Defenddrds failed to show that the
statute bears no rational ritaship to a legitimate
government interest.
Shipley, 11 80-81
[*P52] Thus even if Summers' argument was not waived, we
concur with the Ninth Qtrict's assessment ighipley as there
appears to be a clear rational ka®er the statute. Summers has in
no way demonstrated that eth strong presumption of
constitutionality afforded to statutes has been overcome in this
case. Accordingly, Summers' third assignment of error is
overruled.
Satev. Summers, supra. Although the court said more about waiver on this assignment of error
than on the second, it nevertheless proceeden riwerits determination and did not hold the
waiver against Summers. As with the priob&gaim, Summers was in no way prejudiced by his
appellate attorney’s failure to structure thisirolaas an ineffective assistance of trial counsel
claim.
In sum, Summers’ Third Ground for Reliefagthout merit and should be dismissed with

prejudice.

Ground Four: Disproportionate Sentencein Violation of the Eighth Amendment

In his Fourth Ground for Relief, Summers asshis aggregate sentenof twenty years
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imprisonment for eight counts of sexual batté&syunconstitutionally disproportionate to his
criminal conduct, in violaon of the Eighth Amendment.

Summers’ entire argument on this Ground for Relief reads:

For the reasons set forth aboBymmers’ 20-year sentence was
grossly disproportionate to sentes handed out against similarly-
situated offenders. While Summers concedes that his argument
was not raised as a federal citsional claim before the Ohio
court of appeals because of tmeffectiveness of his appellate
lawyer, this Court may waive exhaustion in the interests of justice.
SeeGranberry v. Greer, 481 U.S. 129, 130-1 (1987). Given the
severity of Summers’ senteneed the wide gap between the 20
years he received and the typically low sentences imposed on other
similar offenders, the Court should excuse Summers’
nonexhaustion and should consitias claim on its merits.

(Reply, ECF No. 15, PagelD 889.)

This argument is unpersuasive for a nundfareasons. First, é@Court cannot find any
place in the Reply “above” whe&ummers’ counsel sets forth reasons for believing that this
sentence was disproportionate. At PagelD 880, coustaels that the sentence is “believed to be
the longest term of imprisonment ever imposeda teacher convicted of a consensual sexual
affair with a student in the State of OhioAEID 293).” The referenced PagelD 293 purports
to be a list of sentences for sexual battery impasedhio. It is attached as Exhibit F to the
Petition for post-conviction relief filed in ¢hCommon Pleas Court on October 10, 2014. The
only explanation of thexhibit appears at page Dd the Petition where it is cited to support the
same “believed to be” statement made aboag€H 209). Who created this exhibit from what
data sources?

Second, reaching the merits of this claimwd not be a matter of excusing a failure to

exhaust state court remedies. @alto exhaust occurs when thexstill an available state court

remedy that could be exhausteRather, this claim is procedurally defaulted. As the warden
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points out (Return, ECF No. 10, PagelD 847gltcounsel did not object on this ground and
therefore forfeited it under OH& contemporaneous objectionleu Ohio’s contemporaneous
objection rule — that parties must preserve erforappeal by calling them to the attention of
the trial court at a time when the error coblte been avoided or corrected, set fortBtate v.
Glaros, 170 Ohio St. 471 (1960), paraph one of the syllabusee also Sate v. Mason, 82 Ohio
St. 3d 144, 162 (1998) — is an adequate mdependent state ground of decisiWogenstahl v.
Mitchell, 668 F.3d 307, 334 {6Cir. 2012)citing Keith v. Mitchell, 455 F.3d 662, 673 {6Cir.
2006); Goodwin v. Johnson, 632 F.3d 301, 315 {6Cir. 2011);Smith v. Bradshaw, 591 F.3d 517,
522 (8" Cir. 2010):Nieldsv. Bradshaw, 482 F.3d 442 (BCir. 2007);Birosv. Bagley, 422 F.3d
379, 387 (& Cir. 2005); Mason v. Mitchell, 320 F.3d 604 (B Cir. 2003),citing Hinkle v.
Randle, 271 F.3d 239, 244 {6Cir. 2001);Scott v. Mitchell, 209 F.3d 854 (B Cir. 2000),citing
Engle v. Isaac, 456 U.S. 107, 124-29 (1982fee also Seymour v. Walker, 224 F.3d 542, 557
(6™ Cir. 2000);Goodwin v. Johnson, 632 F.3d 301, 315 (6Cir. 2011);Smith v. Bradshaw, 591
F.3d 517, 522 (BCir.), cert. denied, 562 U.S. 8762010).

To excuse a procedural default, a habeas petitioner must show cause and prejudice.
Summers has already argued that tnial counsel’s ineffectiveness is adequate cause, but, as
noted above, the Third District considered this claim on the merits, so there is no prejudice.

Although Summers argues this Court should s&duis procedural f&ult (characterized
as a failure to exhaust) and although the Wardakes an argument on the merits (Return, ECF
No. 10, PagelD 850-55), Summers makesneoits argument in his Reply.

Ground Four should be dismissasiprocedurally defaulted.
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Ground Five: The Ohio Teacher-Student Sexual Battery Statute Violates the Equal
Protection Clause

In his Fifth Ground for Relief, Summersgaes that Ohio’s statute which penalizes
consensual sex between certain classes of @egslociated with publiechools and students in
those schools violates the Equal ProtectClause of the Fourteenth Amendment.

The Warden’s counsel appear not to haviécadhat this claim was made: the Return

makes no reference to it and indeed calls tharth Ground for Relief Summers’ “final claim.”

(Return, ECF No. 10, PagelD 847).

The Third District decided this claim on theerits, as noted above. Thus to prevail on
his Fifth Ground for Relief, Summers must showatttlecision was contrary to or an objectively
unreasonable application ofifFreme Court precedent.

The sole precedent cited by Summer€lidburne v. Cleburne Living Center, 473 U.S.
432 (1985). In that case the Supreme Court rdfisaecognize the mealty retarded (now
more respectfully referred to as the intellectually disabled) as a quasi-suspect class for equal
protection purposes. Instead, it held a mgnbrdinance which discriminated against the
intellectually disabled had no rational basis.eTourt stated the genkrational basis test as
follows:

The Equal Protection Clause of the Fourteenth Amendment
commands that no State shallefy to any person within its
jurisdiction the equal protection of the laws," which is essentially a
direction that all persons similargituated should be treated alike.
Plyler v. Doe, 457 U.S. 202, 216 (1982)Section 5 of the
Amendment empowers Congress to enforce this mandate, but
absent controlling congressionalirection, the courts have
themselves devised standards fotedmining the validity of state
legislation or other official aain that is challenged as denying
equal protection. The general rulghsat legislation is presumed to
be valid and will be sustained if the classification drawn by the
statute is rationally related #legitimate state interesichwelker

v. Wilson, 450 U.S. 221, 230 (1981United Sates Railroad
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Retirement Board v. Fritz, 449 U.S. 166, 174-175 (1980Jance v.
Bradley, 440 U.S. 93, 97 (1979New Orleans v. Dukes, 427 U.S.
297, 303 (1976)When social or economiegislation is at issue,
the Equal Protection Clausallows the States wide latitudenited
Sates Railroad Retirement Board v. Fritz, supra, at 174 New
Orleans v. Dukes, supra, at 303 and the Constitution presumes
that even improvident decisions will eventually be rectified by the
democratic processes.

473 U.S. at 439-40.

Ohio Revised Code § 2907.03 creates the ecminsexual battery, a felony of the third

degree with certain exceptions making it moregbe As applied to Summers, it provides:
(A) No person shall engage in sexual conduct with another, not the
spouse of the person, when . . . (7) The offender is a teacher,
administrator, coach, or otherrpen in authority employed by or
serving in a school for which the state board of education
prescribes minimum standards puwstuto division (D) of section
3301.07 of the Revised Code, the otlperson is enrolled in or
attends that school, and the offender is not enrolled in and does not
attend that school.

Summers argues this section makes anamatidistinction betweeteachers who engage
in consensual sexual relationgtlwstudents and other adulthavengage in the same conduct,
including “other adults in occupations aipervision over students, including business owners
employing high school students anckrgy in religious organizationthat involve students.”
(Reply, ECF No. 15, PagelD 889.)

First of all, Summers reads the statai@ narrowly. Ohio Revised Code 8§ 2907.03(A)(5)
applies the same felony classification to @ sial sexual conduct between persons and their
parents or other persoms loco parentis. (A)(6) makes it a felony for such conduct to occur
between someone in custody of law or a patient in a hospital and a person with supervisory or

disciplinary authority over the othe (A)(9) applies the same pradition if the victim is a minor

and the other is a teacher, administrator, or coach in an institution of higher learning. (A)(11)
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applies to persons confined in detention faesi and those employed liye facility. (A)(12)
applies the prohibition to cleriead members of their congregationBhus the class of persons
defined for punishment under the sexual battery gtadunuch broader than teachers or coaches.

Summers is correct that the statute doesapply to all personsvith “authority” over
minors. However, there is a completely ratiobasis for the classes pérsons protected under
this statute: all are subject to continued paweasxercise of authoritipy the class of potential
offenders. A student assigned tpaticular school is obliged liie school attendae law to be
there five days a week. A persin custody gets even less respite frompbtential coercion of
a legal custodian. Clerics, as we have learned from the clergy sexual abuse crisis in the church,
have an authority which children are taughGisd-given. The General Assembly has chosen,
quite rationally, to provide this criminal protection for persons who are in routine day-to-day
contact with persons who exercise Stat€burch created auwbrity over them.

In an equal protection ramal basis review, the burdes on the oneattacking the
governmental arrangement to negative everycemable basis which might support it, whether
or not the basis has auiedation in the recordHeller v. Doe, 509 U.S. 312 (1993).

Rational-basis review in equal protection anialys not a license for courts to judge the
wisdom, fairness or logiof legislative choices.FCC v. Beach Communication, Inc., 508 U.S.
307 (1993).Sce also, e.g., Dandridge v. Williams, 397 U.S. 471, 486 (1970). Nor does it
authorize "the judiciary [to] sit as a super legislature to judge the wisdom or desirability of
legislative policy determinations made in areas treither affect fundameéal rights nor proceed
along suspect linesNew Orleans v. Dukes, 427 U.S. 297, 303 (1976) (per curiam). For these
reasons, a classification neithevolving fundamental rights nor proceeding along suspect lines

is accorded a strong presumption of validiige, e.g., Beach Communications, supra, at 508
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U.S. 307 (slip op., at 7Kadrmas v. Dickinson Public Schools, 487 U.S. 450, 462 (1988jtodel

v. Indiana, 452 U.S. 314, 331-332 (198 Massachusetts Bd. of Retirement v. Murgia, 427 U.S.
307, 314 (1976) (per curiam). Such a clasdifbcacannot run afoul othe Equal Protection
Clause if there is a rational relationship between the disparity of treatment and some legitimate
governmental purposé&ee, e.g., Nordlinger v. Hahn, 505 U.S. 1 (1992)Dukes, supra, at 303.
Further, a legislature that creates these cateyaged not "actually articulate at any time the
purpose or rationale suppioig its classification.'Nordlinger, supra, at 505 U.S. 1 (slip op., at
13). See also, e.g., United Sates R. Retirement Bd. v. Fritz, 449 U.S. 166, 179 (19804llied
Sores of Ohio, Inc. v. Bowers, 358 U.S. 522, 528 (1959). Instka classification "must be
upheld against equal protection tage if there is any reasonaldgnceivable state of facts that
could provide a rational basis for the classificatiddeach Communications, supra. See also,
e.g., Nordlinger, supra; Sullivan v. Sroop, 496 U.S. 478, 485 (19905ritz, supra, at 174-179;
Vancev. Bradley, 440 U.S. 93, 111 (1979andridge v. Williams, supra, at 484-485.

A State, moreover, has no obligation to praegidence to sustathe rationality of a
statutory classification. "[A] lgislative choice is not subject tmurtroom fact finding and may
be based on rational speculation unsupported by evidence or empirical Betal!
Communications, supra. See also, e.g., Vance v. Bradley, supra, at 111;Hughes v. Alexandria
Scrap Corp., 426 U.S. 794, 812 (1976)pcomotive Firemen v. Chicago R.I. & P.R. Co., 393
U.S. 129, 139 (1968). A statute is presumed constitutiseexupra, at 6, and "the burden is on
the one attacking the legislative arrangememegative every conceivable basis which might
support it,"Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 364 (1973), whether or not
the basis has a foundation in the record. IBinaourts are compkdd under rational-basis

review to accept a legislature's generalizatiemen when there is an imperfect fit between
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means and ends. A classification does not fatbmnaiibasis review because it "'is not made with
mathematical nicety or because in piatit results in some inequalityDandridge v. Williams,
supra, at 485,quoting Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1911). "The
problems of government are practical onesl amay justify, if theydo not require, rough
accommodations-illogical, it may be, and unscientifiddetropolis Theatre Co. v. Chicago, 228
U.S. 61, 69-70 (1913%ce also, e.g., Burlington Northern R. Co. v. Ford, 504 U.S. 648 (1992);
Vance v. Bradley, supra, at 108, and n. 2@\ew Orleans v. Dukes, supra, at 303;Schweiker v.
Wilson, 450 U.S. 221, 234 (1981).

Based on this authority, the Court cannot say it was irrational for the General Assembly
to enact special protection from sexual miscohdoicthose under the pervasive supervision of

potential sexual offendersSsummers’ Fifth Ground for Relie$ therefore without merit.

Conclusion

Based on the foregoing analysis, it is respectfully recommended that the Petition be
DISMISSED WITH PREJUDICE. Because readaeajurists would not disagree with this
conclusion, Petitioner should be denied a certificditeppealability and the Court should certify
to the Sixth Circuit that any appeal would digectively frivolous andherefore should not be

permitted to proceeih forma pauperis.

February 22, 2017.

s Michael R. Merz
United StatesMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sfex; written objections to the
proposed findings and recommendations within emtdays after beingrsed with this Report
and Recommendations. Such objections shall spdufyportions of the Report objected to and
shall be accompanied by a memorandum of lawupport of the objections. If the Report and
Recommendations are based inokhor in part upon matters oecdng of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Thomasv. Arn, 474 U.S. 140, 153-55 (1985).
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