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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

AMBER SWINK,
Plaintiff, CaséNo. 3:16-cv-392
VS.
MONTGOMERY COUNTY BOARD
OF COMMISSIONERSEt al., District Judge Walter H. Rice

MagistratedudgeMichaelJ. Newman
Defendants.

DECISION AND ENTRY: (1) GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTION FOR A STAY OF DISCOVERY (DOC. 19); AND
(2) ORDERING A LIMITED STAY OF DISCOVERY WITH REGARD TO

DEFENDANT JUDITH L. SEALEY FOR NINETY (90) DAYS

This 42 U.S.C. 81983 civil rights case is lrefthe Court on the motion to stay discovery
filed by Defendants Sheriff Phil Plummer, JudithSealey, Chuck Crosby, Scott Landis, and the
Montgomery County, Ohio Board of County Commissione®oc. 19. Plaintiff filed a
memorandum in opposition. Doc. 21. Therealmiendants filed a reply memorandum. Doc.

23. After briefing the motion, the parties filed notices of supplemental facts. Docs. 25, 26. The
Court heard oral argument, on the meritthef motion, on May 30, 3017. Defendants’ motion is
now ripe for decisior.

l.

This case arises from an incident tlbaturred at the Montgoseny County, Ohio Jalil
(“Jail”) on November 15, 2015. Doc. 1 at Pag&D On that date, Plaintiff Amber Swink was

arrested and placed into the custody of Ddémt Phil Plummer, the Montgomery County

! Under S.D. Ohio Local Rule 37.1, the Cocain address discovery issues informally with the
parties so as to minimize extensive briefing avoid delays in the discovery process. The Court notes that
the parties in this case did not contact the ungieesi in advance of filing this discovery motion.
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Sheriff, at the Jail.ld. at PagelD 3-4. Plaintiff was afjedly intoxicated and belligerentd. at
PagelD 4. As a result of her belligerence, mRifiiwas physically restrained in handcuffs and
leg-restraints.ld. at PagelD 4.

Despite being restrained, Plaintiff allegedmained belligerent while at the Jail and
Defendant Sealey purportedly pepper sprayeainiff in an effort to stop her disruptive
behavior. Id. Thereafter, Defendant Sealey ordered ®laintiff be placed in a full restraint
chair. 1d. at PagelD 4-5. Two corrections officergra Jail -- who are not parties to this lawsuit
-- complied with Defendant Sealey’s order and Plaintiff remained restrained in the chair in an
isolation room for ove an hour-and-a-half. Id. Thereafter, Plaintiff began yelling and
Defendant Sealey, after warningiiff to stop yelling, allegeglpepper sprayed Plaintiff again
until she became unconsciousness in the restraint chair and required revival by Jail medical
personnel.ld. at PagelD 4-5.

Plaintiff alleges that after the incident, Sealey failed to complete a use-of-force report as
required by Jail policy.ld. at PagelD 7-8. Further, DefemieSealey’s superiors, Defendants
Crosby and Plummer -- despite knowing of thedeait and Sealey’s failure to complete the
required report -- never demanded a report be completed. at PagelD 7-8. Instead,
Defendants, knowing of potentialimiinal and civil litigation arigxg from the incident, allegedly
conspired to destroy video andet evidence of the incidentd. at PagelD 8.

Plaintiff now brings this ciV rights suit alleging a numlpef claims against Defendants
Plummer, Sealey and Crosby in their indival and official capacities includingter alia,
claims of excessive force; maintaining unconsibiial customs, policies and procedures at the
Jail; and failure to supervise and discipline Defendant Se&teyat PagelD 10-14. Defendants
seek to stay all discovery in this case pending completion of criminal investigations by the

United States Department of Justice and the @fitpayton. Doc. 19 at PagelD 176. In support
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of the requested stay of discovery, Defendartgue that, in light othe pending criminal
investigations, they are placed in the positiohaving to choose between invoking their Fifth
Amendment rights against self-nmoination and prejudice their tense of this civil suit, or
waive their Fifth Amendment privilege against self-incriminatitoh.

With regard to criminal investigations, the Court notes that evidence presented by
Defendants shows that there @aentially three prosecuting autiees who have investigated
the incident: (1) the United States Departmandustice (“DOJ”); (2) the Montgomery County,
Ohio Prosecutor; and (3) the City of Dayton. A grand jury in Montgomery County, Ohio
declined to indict Defendant Sealey. D@&-1 at PagelD 243. A subpoena from the United
States Attorney’s Office for the Southern Distrof Ohio reveals a potential investigation into
the conduct of Defendant Sealefpeedoc. 19-1 at PagelD 189-90. The City of Dayton may
potentially bring misdemeanor criminal chargesing from the incident, but the information
before the Court again shows that Defend&ewley is the individlainder investigation.ld. at
PagelD 185. To date, no criminal charges hbhgen filed againstngone arising from the
incident involving Plaintiff.

.

“[A] district court may stay a civil proceady during the pendency of a parallel criminal
proceeding” and the court maintaingdhd discretion” in so decidingJUnited States v. Certain
Real Prop. 566 Hendrickson Blvd., Clawson, Oakland Cnty., Me&& F.2d 990, 997 (6th Cir.
1993) (citation omitted)see also F.T.C. v. E.M.A. Nationwide, .Int67 F.3d 611, 627 (6th Cir.
2014). In considering requests for a stayirdy the pendency or impendency of criminal
proceedings, courts must be cognizant that t#temeous criminal and civil cases involving the
same or closely related facts may give ris€ifth Amendment concerns sufficient to warrant a

stay of the civil proceedings.Chao v. Fleming498 F. Supp. 2d 1034, 1037 (W.D. Mich. 2007)
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(citations omitted). Even so, “[a] stay of a tiwase is an extraordinary remedy that should be
granted only when justice so requiresd. (citations omitted).

In determining whether justice requiresstay of proceedings, courts examine “the
specific circumstances [of a case], taking iatcount the competingtarests involved.”ld. In
addition to “the extent to wth the defendant’s [FJifth [AJmndment rights are implicated[,]”
district courts should alsmaosider the following factors:

1) the extent to which the issues in the criminal case overlap with those

presented in the civil case; 2) the status of the case, including whether the

defendants have been indicted; 3) thgie interests of the plaintiffs in

proceeding expeditiously weighed augi the prejudice to plaintiffs

caused by the delay; 4the private interest®f and burden on the

defendants; 5) the interests of ttwurts; and 6) the public interest.
F.T.C, 767 F.3d at 627. “[T]he strongest case deferring civil proceedings until after
completion of criminal proceedings is whergarty under indictment foa serious offense is
required to defend a civil or administragi action involving the same matter3ec. & Exch.
Comm’n v. Dresser Indus., InG28 F.2d 1368, 1375-76 (D.C. Cir. 1980). Notably, “the burden
is on the party seeking the staystwow that there ipressing need for delay, and that neither the
other party nor the publiwill suffer harm from entry of the [O]rder."Ohio Envtl. Council v.
U.S. Dist. Court, S. Dist. of Ohio, E. Di®65 F.2d 393, 396 (6th Cir. 1977) (brackets added).

Here, there is no pending criminal case at this fimkhe evidence presently before the

Court demonstrates the existence of potenti@ininal investigations into the conduct of

2 While requests for “a stay [are] strongest whiye defendant has already been indicted,” and
“pre-indictment requests for a stay . . . are usuddigied[,]” the Court notes that “a stay should not be
categorically denied solely because tiedendant has not yet been indictedChag 498 F. Supp.2d at
1037-38. In fact, stays of discovery have beentgrhim instances where “the Government is conducting
an active parallel criminal investigationWalsh Sec. Inc. v. Cristo Mgmt, Ltd. F. Supp. 2d 523, 527
(D.N.J. 1998).
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Defendant Sealy onfy-- and there is no significant dispute that such potential investigations
arise from the same facts and circumstances as those presented in this ciSgedse. 19-1 at
PagelD 189 (specifically refemeing Defendant Sealey and hese of force on Plaintiff on
November 15, 2015). There is no significant evadeourrently before the Court showing that
any other Defendant is under ttieeat of potential imminent ioninal prosecution for events
related to the incident at issherein. Accordingly, in an effotb limit the scope of a potential
stay, the Court finds, in weighindl @f the required factors, that Defendants fail to meet their
burden of showing the need to stay of disco¥eagn Defendants other &am Defendant Sealey.

With regard to Defendant Sealey, the undgrsd concludes that a limited, 90-day stay
of interrogatories from, and a deposition of, Defendant Sealey is apprdp¥iéth.regard to the
third, fourth, fifth and sixth factors above, tGeurt notes that the November 21, 2017 discovery
deadline set by the Court is appimmately six months awaySeedoc. 21. Therefore, such a
short, limited stay does notgsiificantly impede upon Plaintii§' interests in expeditiously
prosecuting this case. Plaintiff can still engagether discovery effost including gathering
relevant documents and materials from all Ddénts, and deposing allithesses other than
Defendant Sealey. Further, given that a short stay will not result in a continuance of the current
discovery deadline or delay theatrdate, neither the Court’s nor the public’'s interest will be

significantly impacted. Accordingly, these faxt do not weigh against ordering a short, limited

® The Court notes evidence presented by Plairtinotably, a statement from Montgomery
County Prosecutor Matias Heck, Jr. -- states thaDidngon Police Department was never tasked with
investigating any allegations regarding the desivacof evidence. Doc. 25-1 at PageD 243. No
evidence presently before the Coavidences any criminal investigaui into allegations concerning the
alleged destruction of evidence. erbfore, absent evidence of any crialimvestigation in this regard,
the Court finds no stay warranted on such basis.

* The Court, at this time, finds no need topee any stay with regard to the production of
documents from Defendants Sealey because stedaiw any Fifth Amendmenmmplications arising
from such production.See United States v. Pel®41 F.2d 1210 (6th Cir. 1991) (stating that “the Fifth
Amendment does not bar the compelled production of all evidence merely because it is incriminating but
bars only compelled testimonial commeatiion that is incriminating”) (citind-isher v. United States
425 U.S. 391, 408 (1975)).
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stay of discovery concerning interrogatongpenses from, and the deposition of, Defendant
Sealey.
.

Accordingly, the CourtGRANTS IN PART AND DENIES IN PART Defendants’
motion for a stay (doc. 19) ar®ITAYS interrogatory responses@ deposition testimony from
Defendant Sealey for ninety (90) days. Prior to expiration of the B&igndants may move for
an extension of the stay. In the absenca ofotion by Defendants, the stay will automatically
expire after ninety (90) daysom the entry of this Order.

IT IS SO ORDERED.

Date: _May 31, 2017 s/Michael J. Newman

Michael J. Newman
UnitedStatesMagistrateJudge




