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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

SCOT ELEY et al, :  Case No. 3:16-cv-00395
Plaintiffs/Counter-Defendants, District Judge Walter H. Rice
Magistrate Judge Sharon L. Ovington
VS.
ANTOINETTE LANZA, et al,

Defendants/Counter-Claimants. -

REPORT AND RECOMMENDATIONS'

What does Nevada law say when tiveners/members @ Limited Liability
Company vote to excledone of their own from the LLC? This and other questions arise
in this diversity-jurisdiction case due tioe alleged lack of a written agreement
concerning the operation of Defendant NicQuiLC (NicQuid). NicQuid is an ongoing
business entity created under Nevada l#vpresently does busess in Montgomery
County, Ohio. NicQuid makes and distites electronic cigarette products.

The parties agree that Onyd8, 2012, NicQuid’s Articles of Incorporation were
filed with the Nevada Secretary of State. (Doc.R&yelD#61, 11; Doc. #RagelD
#84, 11). Copies of those Atrticles ofganization and related documents contain no
information about NicQuid’'s members’ rights or operational duties. (Do®&tg1D#s

75-78).

! Attached is a NOTICE to the parties regagdobjections to this Report and Recommendations.
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l.

The parties’ pleadings allege differdatts concerning some events. Their
differences, however, are insignificant at gnesent stage of the litigation. Here, the
well-pleaded allegations in Priffs’ complaint are accepted as true and their complaint
Is construed in their favorSee D'Ambrosio v. Marin@47 F.3d 378, 38®th Cir. 2014).
Doing so reveals that Plaintiffs are ownargl managing members of Nicquid. Lanza
was a member of Nicquid at its creatiddhe made an initial peal contribution of
$15,000.00. Since its inception in 2012, NiQthas not been managed, operated, or
organized, or run in accordance with amytten operating or partnership agreement.”
(Doc. #2, Plaintiffs’ Complaint?agelD#54, 111) (emphasis added). “Within a year of
NicQuid’s incorporation, Lanza disengageddedf from assistingn any way with the
company'’s operation.’ld. at 12. As of the date Pl&ifs filed their Complaint, Lanza
had made “no contribution whatsoever” to NicQuid for over three yédrst {13

Plaintiffs allege that Lanza has engagesarious wrongfuhcts such as using
NicQuid’s expense account for her persdralel expenses, without Plaintiffs’
permission, and involving hext in setting up a company that would directly compete
with NicQuid. Plaintiffs had previouskygreed that she could not engage in these
activities.

In September 2015, Plaintiffs voted unaaimly to remove Lanza from NicQuid.
Lanza has refused all offers to buy out tapital contribution, apparently after she was
allegedly removed.. She “continues ¢zeive profit distributions from NicQuid.Id. at

126.



Plaintiffs claim that Lanza’s wrongfubaduct breached the parties’ oral operating
agreement and violated her faary duty owed tdNicQuid and Plaintiffs. They further
claim that Lanza unjustly eiched herself by receiving@ortion of NicQuid'’s profits
without materially participating in or caittuting to NicQuid’s generation of profitdd.
at 27.

Plaintiffs seek declarations that Lanza has no further interest in NicQuid and that
Lanza breached her agreemeith Plaintiffs and the fiuciary duties she owed to
NicQuid and Plaintiffs. They also seek ard@rdirecting Lanza to return to Plaintiffs
and NicQuid all the disbursements sheeived after September 2015—an amount
allegedly exceddg $25,000.086.

The case is presently before the Copam Defendant Lanza’s Motion for Partial
Judgment on the Pleadings (Doc. #113iiiffs’ Response (Doc. #14), Defendant
Lanza’s Reply (Doc. #15), drthe record as a whole.

.

To resolve Lanza’s motion for pattjgdgment on the pleadings, the Court
determines whether Plaifi§’ complaint “states a plausible claim for reliefHDC, LLC
v. City of Ann Arbar675 F.3d 608, 611 (6 Cir. 2012). The aoplaint must contain

113

sufficient factual allegations that, when takas true, “allow[] tle court to draw the
reasonable inference that the defendamhaible for the misconduct alleged.Id.

(citation omitted)see D'Ambrosio v. Marin@47 F.3d 378, 383 (6th Cir. 2014). The

2 Defendant Lanza has filed counterclaims that are not at issue.



Court “need not accept as true legal condasior unwarranted factual inferences, and
conclusory allegations or legal conclusionasquerading as factual allegations will not
suffice.” Marino, 747 F.3d at 383 (citation omitted)The plausibility standard is not
akin to a ‘probability requirement,” but it aska more than a ger possibility that a
defendant has acted unlawfullyAshcroft v. Igbal556 U.S. 662, 678 (2009) (citation
omitted).

1.

Lanza argues that she igidad to judgment as a matter of Nevada law on all of
Plaintiffs’ claims that emerge from théemation that Plaintiffs’ removed her as a
NicQuid member and the assertion thatsbdéonger holds an ownership interest in
NicQuid. Plaintiffs “do not necessarily cant that Nevada law controls the parties’
rights and liabilities. (Doc. #14#agelD#116).

Three steps lead to Nevada law. fitise substantive law of the forum state—
here, Ohio law—generally appliesdiversity-jurisdiction casesSavedoff v. Access
Group, Inc, 524 F.3d 754, 762 (6th Cir. 2008) (citiBge R.R. Co. v. Tompkin304
U.S. 64, 78 (1938)). Second, this generld does not apply in the present case because
Ohio’s conflict-of-law rules dect, “the laws of the statunder which a foreign limited
liability company is organizedovern its organization and imt&l affairs and the liability
of its members.” Ohio Rev. Code § 1705.88 Klaxon Co. v. Stentor Electric Mfg..Co
313 U.S. 487494 (1941); se also Loreto v. Procter & Gamble C815 F. App’x 576,
578, 2013 WL 645952, at *1 (6thir. 2013) (“Ohio is the fum state, so we apply its

choice-of-law rules.”). Third, the partiesrag that NicQuid is a foreign limited liability
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company organized in Nevad@ompareDoc. #2,PagelD#53, { 4with Doc. #3,
PagelD#58, § 3. As aresult, Ohio Rev. Cdl&705.53 dictates thatevada substantive
law applies in the circumstances of this case.

Under Nevada law, “[a] limited-liabilitgompany may, but is not required to,
adopt an operating agreement..Nev. Rev. Stat. § 8886(1). Lanza states, and
Plaintiffs do not comment on, that if no opiamg agreement exists,d¢l.LC is subject to
“the provisions of Chapter 8 the Nevada Revised Stagat” (Doc. #11, PagelD #
105). Lanza reports that the provisionhiapter 86 “are silent on the issue of whether,
in the absence of aperating agreement, a memberaafLLC can be involuntarily
expelled.” Id. (citing Nev. Rev. Stat. § 86.0141 seq). Plaintiffs “concur with
defendant that there is n@sitory section governing the expulsion of an inactive
member of a Nevada [LLC].” (Doc. #1RagelD#116).

This leads Lanza to contend, “Nevada Emply does not vide for involuntary
expulsion of members ithe absence of an operatingegment provision for such.”
(Doc. 15,PagelD# 121). The problem witthis line of reasoning is that Plaintiffs allege
that NicQuid, from its inceptiorhas not been subject to “anyitten operating or
partnership agreement.” (Doc. #23gelD#54, 111). This ves open the possibility
that the parties entered into a non-writteal @perating agreement. Plaintiffs assume
this mantle by arguindthe fact that there was no Mten agreement in no way means
there was no agreement. Indeed, numerbegadions in the conlgint are predicated

upon defendant’s [sic] bach of the parties’ agreement.” (Doc. #24gelD#116).



Lanza counters that Nevada statutowy teefines “operatiomgreement” as “any
valid agreement of the memieas to the affairs of antited-liability company and the
conduct of its business, whether in any talegds electronic form.” Nev. Rev. Stat. §
86.101. When read in islon, § 86.101 wodlresolve the issue by requiring a written
operating agreement. But, Nevada LLC lawas with more permissive language when
discussing an LLC’s “operating agreement.” stlrts, as noted abeyby allowing the
members of an LLC the option of choosiwgether or not to adopt an operating
agreement. Nev. Rev. Stat. § 86.286¢er Weddell v. H20, In@71 P.3d 743, 749
(Nev. 2012) (citing 8 86.286). Nevada LL@vaontinues this permissive approach in
the next sentence of 8 88&(1): “An operating agreement may be adopted only by
unanimous vote or unanimousitten consent of the members, which may be in any
tangible or electronic format, or by the solember.....” If the rative pronoun “which”
refers to “An operating ageenent,” what follows afteéiwhich” allows for operating
agreements to exist witht a written instrument—siay be in any tangible or electronic
form ....” Id. (emphasis added).

Thus, these statutory provisions read together create three possibilities under
Nevada LLC law: An LLC may exisvithout any operating agreemesge8§ 86.286(1);
an LLC may exist with a written operatingragment (in tangible or electronic format),
see§ 86.101; or, an LLC may exigiith an oral operating agreemesg&es§ 86.286(1).

The permissible creation of an LLC undenada law without any operating agreement
Is consistent with the conclusion that Nevéaa permits the existee of an LLC with

an oral operating agreement. In thisymar, Nevada law reflects the Uniform Limited
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Liability Partnership Act's approach to tresue: “Partnership agreement’ means that
agreement, whether or not referred t@a&rtnership agreement and whether oral,
implied, in a record, or iany combination thereof, ofl @he partners of a limited
partnership ....” Unif. Ltd. Part. Act0d3 § 102(14) (commen‘The definition in
Paragraph 14 is very broad .... [It] pais limits on the form of the partnership
agreement....”).

Even if reasonable debate remains alleeiabove, neither Plaintiffs nor Lanza
have presented convincing cdae in support of their pagons. This might well be
understandable (the undersigned’s reseavbich while not exhaustive, did not locate
on-point cases concerning Nevada LLCs). Big worth observing that the parties have
not presented their contentioinsa well-developed manner. dtitiffs, for their part, cite
no case law in their memorandum and presemmeaningful analysis of Nevada LLC
law. Lanza, for her part, did not raisehi@r Motion her contentiothat Nevada LLC law
requires operating agreementd®in writing. Instead, sherét raised this contention in
her reply. Although this wasratural result of Plaintiffs’ contention that the parties had
an operating agreement, just not a writh@e, raising her writingequirement argument
in her reply deprived Plaintiffs of the opportunity to specifically address it. “It is well
settled, however, that a party may not raisesane for the first time in a reply brief.”
Books A Million, Inc. v. H & N Enterprises, Ind40 F.Supp.2d 846, 859 (S.D. Ohio
2001) (Rice, D.J.) (citingetna Cas. and Sur. Co. v. Leahey Const. Co.,248.F.3d
519, 545 (6th Cir. 2000)keeNetJets Large Aircraft, Inc. v. U,R0 F.Supp.3d 743, 765

(S.D. Ohio 2015) (Sargu®.J.) (““An issue raised for thast time in a reply brief has
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not been fully briefed, and thus, is nopagpriate for decision.”” (citation omitted)).
These shortcomings in the parties’ mennola leave the issue—whether or not Nevada
law requires LLC operating aggents to be in writing—ndtlly developed. And, in
light of these shortcomings, the partieggnt memoranda create the need for further
development in the crucible of summary-judgrh(or trial, if waranted). Perhaps the
parties exchanged emails or other writings thaiild suffice to show their agreement to
particular membership rights or obligatiorSf. Unif. Ltd. Part. Act, 8102(14)
(comments: “[A]s soon as a limited partrfepscomes into existence, it perforce has a
partnership agreement....”). They havé, meoreover, discussed whether Nevada law
contains a Statute of Frauds thaduld apply to NicQuid’s operationCf. Unif. Ltd. Part.
Act, 8102(14) (comments: “Paership agreements, like otreontracts, are subject to
the Statute of Frauds....”). With these grudentially other issues still in play, it is
premature to partially dismiss Plaintiffs’ atas to the extent they are premised on the
allegation that Lanza is no longer a member of NicQuid.

The two cases that Lanza rely odMan Choi Chiu v. Chiu71 A.D.3d 646, 647,
896 N.Y.S.2d 131 (SCt. N.Y. 2010) andBrazil v. Rickerson268 F. Supp.2d 1091
(W.D. Mo. 2003)—do not address NevadaQ law. And, these two cases do not
address the circumstances Plaintiffs allegecifically that a valid unwritten operating
agreement existed betweenthlk members of NicQuid.

Additionally, Plaintiffs allege that lreea voluntarily withdrew from NicQuid by
not contributing to its operation for over thrgears and by engaging in various wrongful

acts. This occurred, accorditgyPlaintiffs, before they votetd expel her from NicQuid.
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Plaintiff thus concluded that taking thaitegations as trué,anza could not have
stopped her removal after she voluntarily \@réw. In support, Plaintiffs quote Nev.
Rev. Stat. § 86.335(2), which states:

§ 86.335. Resignation or withdrawal of member in violation of
operating agreement; loss of right to participate upon resignation or
withdrawall.]

(2) Except as otherge provided in chapr 463 of NRS, the
articles of organization or the operating agreement, a member who
resigns or withdraws ceases tosbmember, has no voting rights and
has no right to participate in the management of the company, even if
under this section a payment dughe member from the company is
deferred.

Lanza contends that this statute ls@gsponly when there is a written operating
agreement. This, she contendsseen in the statute’s tiths “Resignation or withdrawal
of member in violation of operating agment; loss of right to participate upon
resignation or withdrawal.” But here Plafifgiessentially contendbere is an oral
operating agreement, which is eagsly allowed by Neada law.

Lanza next maintains that even if stfoeild have been expelled, her membership
interest in NicQuid did not teninate. Here, Lanza relies on Nev. Rev. Stat. § 86.491(4),
which provides in part:

86.491. Events requiring dissolti and winding up of affairs;
powers and duties of person winding affairs; effect of certain
events affecting member.

(4) Except as otherwesprovided in this section, the articles of
organization or the operating agment, the ... expulsion ... of a

member or any other event affecting a member ... does not: (a)
Terminate the status of a person as a member].]



Lanza overlooks that Plaiffis’ complaint alleges shengaged in various acts of
misconduct and breaches of fiduciary duier present reliance on 8§ 86.491(4) does not
address what membership rights andritial interests she will have, assuming she
engaged in the wrongful conduct alleged iaiftiffs’ complaint. Consequently, she has
not shown that she is entitled to partial jodnt on the issue @fhether she presently
holds any membership rights fimancial interests in NicQuid.

ITISTHEREFORE RECOMMENDED THAT:

Lanza’s Motion for Partial Judgment on the Pleadings (Doc. #11) be denied.

August 15, 2017 s/Sharon L. Ovington

SharorL. Ovington
United StatesMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif. 72(b), any party may seraead file specific, written
objections to the proposed findings and recommendations VA@WRTEEN days after
being served with this Report and Recomménda. Such objections shall specify the
portions of the Report objectédl and shall be accompanied by a memorandum of law in
support of the objections. If the Report &ecommendation is based in whole or in part
upon matters occurring of recbat an oral hearing, the objecting party shall promptly
arrange for the transcription tife record, or sucportions of it as all parties may agree
upon or the Magistrate Judge deems sidfit, unless the assigned District Judge
otherwise directs. A party may resybto another party’s objections within
FOURTEEN days after being servedth a copy thereof.

Failure to make objections in accordamath this procedure may forfeit rights on

appeal. See Thomas v. Ard74 U.S. 140 (1985))nited States v. Walter638 F.2d 947,
949-50 (6th Cir. 1981).
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