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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

Toninna Lamanna,
Plaintiff,

V. Case No. 3:16-cv-409
Judge Thomas M. Rose

City of Dayton Police Department,

Defendant.

ENTRY AND ORDER GRANTING IN PART DEFENDANT 'S
MOTION FOR SUMMARY JUDGMENT. ECF 16.
SUMMARY JUDGMENT IS AW ARDED ON PLAINTIFF'S
CLAIMS UNDER FEDERAL LAW. THE COURT DECLINES
TO EXERCISE JURISDICTION OVER PLAINTIFF'S
STATE LAW CLAIMS, WHICH ARE DISMISSED
WITHOUT PREJUDICE, AND TERMINATES THE
INSTANT CASE.

Pending before the Court is DefendanMotion for Summary Judgment. ECF 16.
Therein, Defendant, City of Dayton Police Depaht, requests that the Court grant summary
judgment on Plaintiff Toninna Lamanna’s claiofsgender discrimination. Defendant’'s motion
will be granted.

l. Background

In 2010 Plaintiff Toninna Lamanna, a ten-ygateran of the Dayton Police Department

applied for a position as a K-9 officer. fng the interview she claims she was asked

inappropriate gender-related quess. When Lamanna complained of discrimination in the
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application process Human Resources AnalysirMa Evans reviewed her complaint. (ECF 18
at 21). After Evans reviewed the results, he offered Lamanna the K-9 position by email. Evans
felt Lamanna was the most qualified for the position. (Id. at 46).

Soon after sending the email, Evans sent a second email retracting the position because
“the chief stepped in.” (Id. at 46). According Evans, the decision of who was to be awarded
the K-9 position was within the sole discretionRaflice Chief Richard Biehl. (Id. at 47). There
was another officer, Dan Reynoldsyhite male, who was also in the running for the K-9 position.
Evans met with Lamanna and Reynolds, tellirgmhthat, since there was only one K-9 position
available, Lamanna would get the first positiamd when another position became available
Reynolds would get the next K-9 position. Reylsolvas upset about this decision and filed his
own charge with the EEOC.

After Evans made his recommendation fag #+9, things became “convoluted.” There
were hearings and emails anddissions about what ¢ with the K-9 posion. (Id. at 49). At
one of the hearings, Evans heard Chief Bieliltekat Lamanna was “the most qualified person”
for the position. (Id. at 50). Even after ChieéBi admitted that Lamanna was the most qualified,
he still did not agree to giveer the dog. (Id. at 50). Hower, Deputy Chief Wanda Smith
protested this and eventually Lamanna wasirded the K-9 through a Conciliation Agreement
with the Ohio Civil Right Commission dated January 24, 2011.

Under the terms of the Conailion Agreement, both parties agreed that Lamanna would
transfer to day shift, and boparties agreed that “ChargingrBa[Lamanna] will be placed in a

daytime K-9 position for a period of five (5) years.” (ECF 22, Exhibit 1).



Theresa Hinders was an HR Analyst with @ity of Dayton just &er Lamanna was placed
into the Canine Officer position. (ECF 29, 1 2, 8he witnessed the City take “an abnormally
long amount of time to assign [Lamanna] a doghe heard officers make jokes about Lamanna
due to her height. (Id. at 1 8). She also heard Chief Biehl state @hegring that Lamanna
“wants all this special treatm& and that he was “not gog to make an exception for her
[Lamanna]”. (Id. at 1 13). Chief Biehl also sadront of Hinders that Lamanna had “caused too
many problems already.” (Id. at 1 14).

After the Conciliation Agreement was signaadd Lamanna completed her training with
her dog, Lamanna asserts other canine officersglyaCleaver, Zweisleand Lally, interfered
with Lamanna’s training of her R-so much that her dog failedetleertifications and she had to
go back to school to get retrained. (ECF 17-1,18t). The other handlers lied to Lamanna and
told her that her dog was off the track, when thggwdas actually on the correct track. This caused
Lamanna’s canine to doubt heildies and suffer so much thaamanna and her dog both had to
go back to school to get retrained. Lamannayalethat the other canine officers never wanted
her on the unit, and this led to their unfa@atment of her canine. (ECF17-1 at 112).

During another training incidenairport K-9 Sergeant Theodore Priest witnessed what he
referred to as the other officers “setting her [laauma] up for failure” because the senior officers
were not following commonly known techniquest@sting and training tir K-9s. (ECF 20, at
17).

Lamanna’s attorney wrote a letter to the Gitegal department complaining of continued
harassment from her fellow K-9 Officers onp&smber 19, 2011. (ECF 28, { 6). The City

responded by proposing that they transfer Lamaneato the airport to work there with her K-9



instead of as a normal patrol K-9. Lamanna dedlitne transfer, believirtgis would affect her
canine certification she had just worked so hard to receive. (Id. at 1 10, Exhibit 2). There was no
further communication between Lamanna or her attpand the City abodbe issues she raised.

Lamanna continued complaining about issmethe K-9 Unit. Lamanna complained to
Maurice Evans five to ten times over the courstheffive years that ghwas a K-9 Officer. (ECF
18, at 36-37). According to Evans, a lot ofmhk@nna’s complaints came after Lt. Eric Sheldon
became her K-9 Supervisor. Lt. Sheldon did not become Lamanna’s supervisor until March of
2014. (Id. at 38). Sometimes Evans did nothing in response to the Complaints, sometimes he told
the Human Resources Director, and sometimesriieght the issues up with the Law Director.

(1d.).

A few of Lamanna’s complaints causedncern for Evans. One time, Lamanna
complained that she had a bad tire on her sgaad Evans told her to get a stipend for getting
the tire fixed, but Lamanna explained that her Sergeant at the time would not approve her stipend
and told her to just “monitor” the tire while she was driving on it back and forth to Fort Wayne,
Indiana. Evans testified that the issue with theelibthered him so much that he called her every
Friday while she was on the road, just to make sure she was “ok.” (Id. at 40).

Other complaints that Evans received included: that Lamanna’s Sergeant office was in a
“closet” (Id. at 42); that she was denied tragi(ld. at 43); that she was denied the initial
promotion to Sergeant (Id. at 44hat she was forced to takerhgants down in the bathroom in
front of Lt. Wendy Stivergld. at 61); and that ghwas required to use difent leave policies than

other officers (Id. at 61).



Lamanna scored the highest score on the Police Sergeant Civil Service examination
conducted on October 16, 2014. (ECF 21, Exhibit 5). She was the only examinee to score above
90; second place was over three points behimcah87. Maurice Evans, a Human Resources
Analyst who is also the Chief Examiner for thigy@f Dayton, oversaw the exam. According to
Evans, officers and sergeants are to be predhbased on how theymniaon the Civil Service
examine, “if you're the first one, then you go [gebmoted] first, second, third, that way. And
after you're a sergeant for probgliive years, then you take theutenant's test. And it goes the
same thing.” (Id. at 8).

Evans testified that even though Lamanrecet! first on the 2014 Sergeant Civil Service
Exam, she was not promoted first from the ligtccording to Evans, Plaintiff was not promoted
off the list at the direct request of Chiiehl for a waiver to not promote her:

Q: So the chief asked for the waiver?

A. Yes.

Q. Did he ask you directly?

A. Yes.

Q. Had he ever asked for a waiver for anybody else?

A. No.

(Id. at 13). According to Evanthere was a dispute between Lamanna and her attorney about
whether she should be requiredil® for a waiver. Lamanna acknéedged that there was a five-
year agreement to work in the K-9 position bxpressed concerns at a board meeting that there
were other officers that had not fulfilled starglaime-in-position commitments but were still

getting promoted off the same ligkd. at 16). According to Evanthe City did not investigate



that issue during the board meegtiand Evans did not verify arof the issues Lamanna raised
“until later.” (1d.). Evans attended the pronwotiof one of the other males that was promoted
from the list, Sergeant Richard Taylor. Sergeant Taylor placed third on the October 16, 2014
Civil Service examination, but he was promoted ahead of Lamanna. (Id. at 17).

Sergeant Richard Taylor testified that prio taking the October 2014 Civil Service
examination, he was a Detective with the Spédielims Unit (“SVU”). His first day with the
SVU was January 2, 2012 and his last daydtwas May 21, 2013. (ECF21, at 17). The SVU
has a time commitment of three years. (Id. at 19ergeant Taylor left the SVU after completing
less than half of the time commitment for a positas a Computer Forensic Examiner. Sergeant
Taylor was at first told he wodlnot be able to transfer teetiComputer Forensic position because
the department was “now holding people to theinmitment.” However, Sergeant Taylor noted
that the general operation in the City waattheople moved around from their commitments if
other opportunities arose: “people would move...gtay here or whatever, and if opportunities
come up...people would move.” (Id. at 27). Sergdaylor simply submitted a request to Chief
Biehl, and he was permitted to break his timegotment to the SVU and was offered the position
as the Computer Forensic Examiner. (Id.).

According to the positing for the Computerréasic Examiner, this job also required a
time commitment. The position was supported byRBe&and part of the requirements were to
obtain a special FBI certificationTo qualify for the position, thapplicant had to agree “to work
in the position for two years up@ompletion of certification. Cefication normallytakes 12 to

18 months to complete.” (ECF22, Exhibit 3). tNiag in the posting indicated that the position



would end if the FBI withdrew its support @nat the commitment was contingent upon FBI
support.

Sergeant Taylor started working in the Congpuorensic position and began his training
to get the special certificatn needed in May 2013. However,May 2014, the FBI announced
it would be withdrawing its suppodf the lab where Sergeantylar was working. Sergeant
Taylor stayed in the lab without the FBI suppior a few more monthsstill “doing support for
child exploitation crimes” and other forensic worlkde did not have the equipment that came with
the FBI support, but he managed to find warkdo as there was no other Computer Forensic
Examiner for the entire City of Dayton. (Id.48). He noted that he was “always busy...there
weren’t days of just sitting around not doing dniyg), there was always something to do.” (Id. at
44).

In October 2014, Sergeant Taylook the Sergeant’s examte was promoted from this
list before he had completed his two-yeamoaitment to the Computer Forensic Examiner
position.

Lamanna was placed with a new K-9 Admirasive Sergeant, Eric Sheldon from March
2014 to August 2016. (ECF 24, at 10). Almaosiriediately upon his appointment, Sheldon began
to make changes in the K-9 Umifeave policies during mandatory training days. (ECF 24, at 36).
Sheldon admitted that, prior to him taking over the unit, there was no policy in place for requesting
leave during mandatory training days. (Id.). wéwer, when Lamanna requested leave during a
mandatory training day, Lt. Sheldon respondedriremail to his command staff.

On March 28, 2014, Lamanna’s “regular” sopsor, Sergeant Abney, approved her for

vacation time for a mandatory canine trainghay previously set for April 23, 2014. Without



knowing exactly the policy for leavrequests, Sergeant Sheldon awgtian email to his entire
Command Staff. In the email, Serge&teldon questioned Lamanna’s truthfulness and
character. He said that Lamanna had “irdiytaequested a vacation day the same day that
Sergeant Sheldon had started implementing rigiming days and Lamanna was “less than
enthusiastic” about the nightaining. Sergeant Sheldon therntified Sergeant Abney that the
vacation was going to be deni¢CF 24, Exhibit 12). Lamannaserts she had never expressed
to Lt. Sheldon that she did not want to do night training; but that thiswasor that Lt. Sheldon
had heard from the other handlers. (Id. at 52¢cording to Lt Sheldon, a lot of people in the
Department were upset with Lamanna because shg@ranitted to work day shift as part of the
Conciliation Agreement and the other Canine Officers had requested night-time training to
coincide with their own work hours instead of with Lamanna’s day time hours. (Id.).

Lamanna explained to Sergeant Sheldon ghathad requested thiacation day because
she was having a medical procedure done andedantuse her vacation time since she had an
abundance of vacation time and did not want tahesesick leave. Sergeant Sheldon then forced
Lamanna to provide a doctor’s note for thekdeave. Lamanna produced the note.

After April 2014 when Sergeant Sheldon maddetar that only “pre-approved” vacation
and sick leave with doctor’s tes could be used on mandato@irtiing days other male officers
continued to use other types of leave on mamgaraining days. On May 14, 2014, Daniel
Reynolds used .33 hours of CMP (comp) tim@n July 23, 2014, Theodore Trupp used 8 hours
of FUL (funeral) leave. On February 24, 2016 ni@aReynolds used Bours of vacation time,
and used one hour of vacation time on March28d,6. Christopher Savage used a total of 20

hours of comp time on July 27 and October 26, 20R&bert Cleaver used 5 hours of comp time



on July 26, 2017 and Christopher Savage @s&d hours of comp time on August 9, 2017. (ECF
24, Exhibit 11).

Lt. Sheldon testified in his deposition that“absolutely” did not think that Lamanna was
a team player and that she wasty “secretive” dout her life. However, he was unable to cite
to any specific examples. During his depaosifiLt. Sheldon also tesed that he saw some
problems with how Lamanna handled her K-9,thetonly evidence he provided to support those
assertions were statements thatsaid were toldo him by Robert Cleaver. (ECF 24, at 34).
Cleaver is one of the K-9 Officers who was imamnna’s initial K-9 Officeiinterview and one of
the officers that Lamanna was referencing alt@wassment in her September 2011 letter to the
City of Dayton legal department.

Lt. Sheldon even went as far as to checkLamanna by visiting a post office where
Lamanna frequently visited for package sniffs with her dog. Susan McDonough was the United
States Postal Inspector at the time and sh#ieesvia affidavit that she had known and worked
with Lamanna for several years when Lamanna’s K-9 supervisor surprised McDonough by
showing up at McDonough’s work and questionlmgy about whether ltaanna was actually
coming into the post office. McDonough had high praises for Lamanna and explained to Lt.
Sheldon how valuable Lamanna’s assistance. (&CF 27, 1 6-10). McDonough regaled the
incident as “odd” because she had workethenpost office for many years and no one had ever
come to her to “check up” on an officer before. (Id. at 113).

In approximately July of 2015, Lamanna waswosome night-time training with her other
K-9 Officers and with Lt. Sheldon. During theaining, Officer Cleaver came to Lt. Sheldon.

According to Lt. Sheldon, OfficeCleaver told him that “Lanmaa got bit by her dog, and she was



holding her leg and screaming attiét she was going to havedo to the hospital” and Cleaver
made a “big deal” out of theaident. Lt. Sheldon approachedmanna, and Lamanna told him
that she did not get bit by hdog. (ECF 24, at 70). Lt. Sheldohase to call a female Officer,
Lt. Wendy Stiver, to examine Lamanna under hethes in the locker room. (Id. at 71). Lt.
Sheldon made Lamanna go into the locker room with a fénaalé forced Lamanna to pull her
pants down to check for bite mariwhile Stivers took photos. Nmte marks were found. (Id. at
71)

When an officer leaves a &-osition, the dogs normallytne with them. Lamanna’s
dog was retiring in 2016 as Lamanna was being promoted to Sergeant. Around this same time,
Lt. Sheldon implemented an overhaul of the K-@n8tard Operation Procedures that changed the
retirement requirements. Undée new rules, when a K-9 retirgits handler has to go through
re-certification before he or she can be giwenew dog. (ECF 24, Exhibit 14). According to
Lamanna, Officer Cleaver (a white male K-9 offjaerceived a second dog and never had to repeat
the qualification process. (ECF17-1, at 104).

When Lamanna was promoted to Sergeant in 2016 and woulthgerlbe on the K-9
Unit, she was permitted to purchase her K-9, Raika, from the City for one dollar. She was
instructed by a former K-9 handler from the Narcotic Interdiction Unit, Anita Hauser, to “stock up
on K-9 supplies prior to retiring the dog [becausikxpenses, including medical expenses, are
shouldered by the officer, and upeetirement, nothing is providefor the K-9 from then on.”

(ECF 26, 1 11). Hauser told Lamanna thisldgtag up was done as a usual custom in the police

1 Plaintiff's speculation about this person, like much affesponse, asserts as faeirok that are not supported
by admissible Rule 56 evidence.
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department and that it was “comirao its normal practices” for énCity to force an Officer to
return those supplies. (Id. at  12).

After talking with Anita Hauser, Lamanna ggpr@scription filled forl2 months of Raika’'s
worm medication at a cost of approximat84§00. Now, Lamanna complains that Lt. Sheldon,
during his deposition, called Lamanna a “thief” and “ridiculous” for getting this prescription filled.
(ECF 24, at 89).

In 2016, after being promoted ergeant, Lamanna appliedGbief Biehl for the vacant
position as the K-9 Sergeant that was going tog®n since Eric Sheldamas being promoted to
Lieutenant. (ECF 23, Exhibit 20). Lamanna hacksal years of patr@xperience and experience
as a K-9 Officer and had placed the highest erGivil Service exam. Lt. Sheldon also explained
that the K-9 Sergeant position is not one thatisqadarity sought after ithe Department because
“[i]t was a lot of extra work with no extra benef(Id. at 21). Sheldonxplained that the primary
duties were purchasing dog fooddaarranging for delivery, pahasing dogs, major equipment
purchases, and scheduling trainingd.). Each of the K-9 Officerhad their own Patrol Sergeant
that they primarily reported to for genkaaministrative issuegld. at 22).

The K-9 Sergeant position was given to Randy Beane, a white male with no K-9
experience. Lamanna was told she was not considered for the position because she was still in
her probationary ped as a Sergeant amguld not be promoted wh on probation. (ECF 23,
Exhibit 20). However, Sergeant Creigee Coletestified via deposition #t he has been asked
to fill the K-9 Sergeant position previously tlghuhe was also still on probation, scored lower

than Lamanna on the Sergeant’'s exam, and hadtex@st in dogs. (ECF 19, at 16). Coleman
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testified that he was offered the position by eitlieutenant Dickie or Lieutenant Ponichtera, and
Sgt. Gillick was also present. (Id).

Lamanna points to witnesses whom, she believes, confirms that she felt resentment from
the City. When asked if he has ever heardaryexpress resentment or anger about Lamanna’s
position within the police department, Sergeargi@¥e Coleman testified that there were some
“overtures” and that some people “thought polysihat she was getting special treatment.”
Coleman said his response to thtygees of complaints was to tellein to just “deal with it.” (ECF
19, at 21).

Sergeant Taylor testified that “a lot of pe@plere really upset” when Lamanna was moved
into day-shift downtown with weekends off afhe was first given the K-9 position. (ECF 21, at
64). He noted that the details of Lamanrstbedule agreement with the City were known “all
over the Department” and he lamented that there were “guys with 28, 29 years on that don’'t have
that schedule.” (Id.). Seniority amongst thécers is very important, according to Sergeant
Taylor: “[w]e don't have a lot on thjeb as officers. You havemierity, and what | mean by that
is seniority is really the only thg that counts. It gets you a ni@ar, it gets you better days off,
you know. It could maybe get you to day shift...” (ECF 21, at 65).

Lt. Sheldon testified that when Lamanna weatvntown to work on days, “there were a
lot of senior Officers that weresplaced from a shift they couldveworked because of that. So
I’'m sure there were some hurt feelings aboat.thECF 24, at 17). Lt. Sheldon also testified
that no one on the K-9 Team or in the departrtieaithe knew of was given any discrimination or

cultural sensitivity training. (ECF 24, at 33).
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Lamanna filed an EEO complaint, and later opened this case. Her first claim alleges Sex
Discrimination in violation of Title VII of tk Civil Rights Act andOhio Revised Code §
4112.02(A), charging Defendant with failure to proeatenial of training, denied leave time and
discriminatory departmental policy changes®laintiff alleges thatduring her employment,
similarly situated non-protected employees weregédrbanore favorably than Plaintiff. She also
alleges retaliation under Title VII of the Civil Rights Act and Ohio Revised Code § 4112.02 29.
She lists as a Third Count Sex DiscriminafRetaliation Ohio Revised Code § 4112.99.

Il. Standard

The standard of review applicable to troas for summary judgment is established by
Federal Rule of Civil Procedure 56 and assedatase law. Rule 56 provides that summary
judgment “shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and
admissions on file, togeth&vith the affidavits, if any, show #t there is no genuine issue as to
any material fact and that the moving party istkd to a judgment aa matter of law.” Fed. R.
Civ. at 56(c). Alternatively, summary judgmentdsnied “[i]f there a& any genuine factual
issues that properly can be resolved only dynder of fact because they may reasonably be
resolved in favor of either partyMancock v. Dodsqn958 F.2d 1367, 1374 (6th Cir. 1992)
(quotingAnderson v. Liberty Lobby, Ine&t77 U.S. 242, 250 (1986)). Thus, summary judgment
must be entered “against a party who fails to neakbowing sufficient to establish the existence
of an element essential to that party’s case, anslhoch that party will lear the burden of proof
at trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

The party seeking summary judgment has tit@iurden of informing the court of the

basis for its motion, and identifyg those portions othe pleadings, depositions, answers to
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interrogatories, admissions and affidavits whichelieves demonstrate the absence of a genuine
issue of material factd., at 323. The burden then shiftsthe nonmoving party who “must set
forth specific facts showing thatete is a genuine issue for triaRhderson 477 U.S., at 250
(quoting Fed. R. Civ. at 56(e)).

Once the burden of production has shifted, the party opposing summary judgment cannot
rest on its pleadings or merely reassert its pre\atiagations. It is not sufficient to “simply show
that there is some metaphysidalubt as to the material factdlatsushita Elec. Indus. Co., Ltd.

v. Zenith Radio Corp475 U.S. 574, 586 (1986). Rule 5@duires the nonmoving party to go
beyond the pleadings” and present some type ofeatimy material in support of its position.
Celotex Corp.477 U.S., at 324.

In determining whether a genuirssue of material fact exists, a court must assume as true
the evidence of the nonmoving paatyd draw all reasonable inferenaeshe favor of that party.
Anderson 477 U.S., at 255. If the parties presemtfticting evidence, a court may not decide
which evidence to believe by determining which igattaffiants are more credible. 10A Wright
& Miller, Federal Practice and Procedur& 2726. Rather, credibility determinations must be
left to the fact-finderld.

Finally, in ruling on a motion for summary judgnt, “[a] district court is not...obligated
to wade through and search the entire record for some specific facts that might support the
nonmoving party’s claim.InterRoyal Corp. v. Sponselle889 F.2d 108, 111 (6th Cir. 1989).
Thus, in determining whether a genuine issue of nafact exists on a particular issue, the court
is entitled to rely upon the Rul evidence specifically called its attentbn by the parties.

lll.  Analysis
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A. Discrimination

Title VII of the Civil Rights Act of 1964 mhibits federal agencies from employment
discrimination “based on race,log religion, sex, or national igin.” 42 U.S.C. § 2000e-16(a). It
is a violation of Title VII to fail to promote aemployee because of his or her membership in a
protected class. See, e.White v. Columbus Metro. Hous. Auth29 F.3d 232, 240 (6th Cir.
2005). Plaintiff asserts she was discrinithagainst because of her gender.

A plaintiff may establish a claim of discrination either by presenting direct evidence of
discrimination or by presenting circumstantalidence that would support an inference of
discrimination.Kline v. Tenn. Valley Auth128 F.3d 337, 348 (6th Cir. 1997Pirect evidence
is where an employer’s statement dilgshows discriminatory motive. S&zhlett v. Avco Fin.
Servs., InG.950 F. Supp. 823, 828 (N.D. Ohio 1996)he Sixth Circuit stated iManzer v.
Diamond Shamrock Chemicals C29 F.3d 1078, 1081 (6th Cir. 199#)at evidence that would
require the jury to infer a fact is not directidgance. Direct evidence, in the form of verbal
comments, will be similar to an employer telling its employee, “I fired you because you are
disabled.”Smith v. Chrysler Corp155 F.3d 799, 805 (6th Cir. 1998)Plaintiff has no direct
evidence that any of the actiooiswhich she complains were mated by race, leaving only the
avenue utilizing circumstantial evidence establisheldiégonnell Douglas Corp. v. Gregdl11
U.S. 792, 802-04 (1973) to survive summary judgment.

UnderMcDonnell Douglas Corp. v. GreeAll U.S. 792, 802-04 (1973), when a claim is
based on circumstantial evidence, plintiff must first establish grima facie case of

discrimination, the elements of whigary slightly depending on thieeory asserted. To establish
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a prima faciecase of discrimination based on a “failuce promote” theory, a plaintiff must
demonstrate that:
(1) she is a member of a protecttass; (2) she applied for and was
gualified for a promotion; (3) she waonsidered for and was denied
the promotion; and (4) an individual of similar qualifications who
was not a member of the protected class received the job at the time
plaintiff's request for the promotion was denied.
Whiteg 429 F.3d at 240. A plaintiff's burden at ffréma faciestage is “not onerousTex. Dep't
of Cmty. Affairs v. Burdinet50 U.S. 248, 253 (1981).

If the plaintiff establishes prima faciecase of discrimination, éhburden shifts to the
defendant to offer evidence ofegitimate, nondiscriminatory reastor its adverse action. If the
defendant satisfies its burden, the burden shiik to the plaintiff to identify evidence from
which a reasonable jury coulah@l that the stated reason ipratext for discrimination.

Many of the incidents underlyir®aintiff's Title VII claimsoccurred more than 300 days
prior to her June 24, 2015 EEOC/RC filing, and are thus time-bade In order to assert Title
VII claims, a plaintiff must file a complaintith the EEOC/OCRC within 300 days after the
alleged unlawful employment practice occurrddn v. University of Daytqr2012 WL 5576961
at *3 (S.D. Ohio December 21, 2012) citibglaware State College v. Ricl&19 U.S. 250, 257
(1980). Failure to file within @t period requires dismissal oktklaims. Id. Here, the only act
which occurred within 300 days of the June2@1l 5 filing of her Charge with the OCRC involved
the decision not to promote her off the eligible istl the decision (of the Civil Service Board) to
grant her waiver request for the appointmenttuser admitted five-year commitment to the K-

9 unit. Any claims regarding lack of a protion before August 2014, however, are time-barred.

Further, the only act claimed by Plaintiff regauglretaliation or being suligted to a hostile work
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environment which occurred within the 300-dayipe involves her claim she had to submit a
medical certification form for sick leave usage February 25, 2015, and the situation involving
her canine’s retirement in 2015 or 2016, inchgdihe requirement she return the medication
purchased by the City for her canine $everal months aftéhe retirement date.

As regards the failure to promote her off thgibility list, a plaintiff who seeks to compare
them self to other similarly situated employees, must show that these “comparables” are similarly
situated “in all of the relevant aspects.” &&eegovvich v. Goodyear Tire and Rubber.,ddb4
F.3d 344 (6th Cir. 1988). Generally, similarly-siehemployees must have dealt with the same
supervisor, have been subject to the same stasidand have been engaged in the same conduct
without such differentiating or mitigating circstances that would distinguish their conduct or
the employer’s treatment of them for it. Sdachell v. Toledo Hospital964 F.2d 577 (6th Cir.
1992).

Plaintiff's claims involving the 2015 wave ofgmotions to the rank of sergeant, including
the promotion of Rich Taylor, fail because Rtdf was not legally capable of performing the
position in 2015. The second element oprana facie case of employment discrimination
requires the plaintiff to show that “she apgli@gnd was qualified for a job for which the employer
was seeking applicantsThompson v. UHHS Richmond Heights Hosp., Bit2 Fed. App’x 620,
624 (6th Cir. 2010).

Here, Plaintiff could not perform the sergepnsition in 2015 becaasshe had agreed to
a five-year commitment to remain in the canine hangbsition as part ain earlier complaint.
She requested a waiver of appointinat that time, recognizing thatas not qualified to fill that

position. Likewise, Plaintiff also admits thatgardless of the Conciliation Agreement she
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signed, she had a five-year commitment to the cdranedler position, as stated in the original job
posting for the position. Under thatenario, she still@uld not have been eligible for promotion
until after October 2015. After October 2015, she prasoted to sergeant. As such, Plaintiff's
claims involving the promotion to sergeant fail as a matter of law.

Plaintiff also cannot demonsteathat she was rejected in fawdra less-qualified similarly
situated non-protected individua In order to establish prima facie case of circumstantial
discrimination, a plaintiff must show that theyreeejected in favor of a non-protected employee
with similar qualificationsWhite v. Columbus Metropolitan Housing Ay#29 F.3d 232 (6th Cir.
2005). In particular, although the Plaintiff scofest on the promotional exam, Plaintiff has not
established that she was “similarly sited” with the successful candidates.

The Sixth Circuit has consistently explaineéttin order to be considered “similarly
situated” for purposes of creating an inference gpaliate treatment, a plaintiff “must ‘prove that
all of the relevant aspects of his employmentaitun are ‘nearly identicatd those of the [person
outside of the protected category] whadtleges [was] treated more favorablydung v. Oakland
County 176 Fed. App’x 644 (6th Cir. 2006); quotiRgerce v. Commonwealth Life Ing0 F.3d
796, 802 (6th Cir. 1994).

Plaintiff was not similarly situated to RiclthiTaylor or others who were promoted to
sergeant in 2015. This is because Plaintiff @relcuted the Conciliation Agreement, a legally
binding document wherein she agreed to be in the canine position for a five-year period. No other
individuals who were promoted were bound by saicbnciliation agreement. Additionally, none
of the individuals Plaintiff identifies were serving commitments in the canine unit. Richard

Taylor’'s situation was also different than Bl&f, as he could not have possibly fulfilled a
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commitment to the forensics lab position because the lab closed. Considering these differences,
the Court concludes Plaintiff is not similarly sited to the other candidates for sergeant and her
discrimination claims involving the pmotion fail as a matter of law.

Even if Plaintiff could establish arima faciacase of discrimination, the City of Dayton
proposed a legitimate reason for not promotingirféiff in 2015. Whether or not Plaintiff's
Conciliation Agreement could have been wajvbe City relied upon it, believing it binding on
them in their decision. Plaifithas not established that th&y3s understanding of the five-year
commitment rationale for not promoting Plaintifhs a pretext for discrimination. That reason
had a basis in fact as Plaintiff signed the agrent and Plaintiff agreed she had a five-year
commitment. An “after the fact” argument tisaime language in the @Bshould have caused a
different result does not change tiact that the City in earB015 took the legitimate position that
the Conciliation Agreement should be honoredairfiff has presentedo evidence that that
decision was motivated by gender. In fact, tlity 6eld a similarly situated employee, Officer
Trupp, to the same five-year commitment betogavas able to be promoted to Sergeant.

There is a process withthe Civil Service Rules providg for a Waiver of Appointment.
The waiver of appointment request to remairt fars the list and be appaed at a later time, due
to various reasons, can be made by the employldee Chief of Police cannot force somebody to
make such a request. However, in this casgas clear in 2015 that, dggite Plaintiff scoring
first on the test, she could not be promoted wuber five-year commitment. In this case, the
evidence clearly shows that the reason Lamanna stegflighe waiver of the appointment at that

time was due to her obligationsder the Conciliatin Agreement. The Dayton Civil Service
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Board determined that it wouldayrt her waiver, and that it cabihot appoint her in 2015 due to
the Conciliation Agreement.

The waiver request was gradtby the Civil Service Boardnd the waiver was effective
until January 24, 2016. See, Lamanna DepositioB4ab5, and Exhibit D and E. Plaintiff
therefore could not be promoted until afteanuary 24, 2016. Lamanna Deposition at 55.
Plaintiff, in fact, was promed at the first oppannity after January 22016 and was promoted
to Sergeant in February of 2016. Id.

Finally, Plaintiff discusses her dial of becoming a Canine Sergeant. This claim is not at
issue in this lawsuit. It wasot part of her 2015 charge witthe Ohio Civil Rights Commission.
As the decision to appoint a Canine Sergeant occurred in 2016, that claim for “failure to promote”
is also now time barred. Thus, PlaintifTgle VII failure to promote claim fails.

B. Hostile Environment

To prevail on a hostile work environment afaia plaintiff must @sblish that: “(1) she
belonged to a protected class) $ke was subjected to unwelcohsrassment; (3) the harassment
was based on gender; (4) the harassment was sufficiently severe or pervasive to alter the conditions
of employment and create an abusive workingrenment, and (5) the defendant knew or should
have known about the harassment and failed to A&tliams v. CSX Transp. G®43 F.3d 502,
511 (6th Cir. 2011). To determine whether condacactionable, a court must consider the
totality of the circumstances “including the freqag of the discriminaty conduct; its severity;
whether it is physically threatening or humiliatimg,a mere offensive utterance; and whether it
unreasonably interferes with amployee’s work performancetiarris v. Forklift Sys., In.510

U.S. 17, 23 (1993). Harassment is “based on wdwn it would not haveccurred but for the
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plaintiff's [protected class].CSX Transp. Cp643 F.3d at 511. While harassing conduct need
not be overtly prejudiced to qualifg, plaintiff must produceither “(1) direct evidence of the use
of [protected class]- specific and derogatteyms or (2) comparative evidence about how the
alleged harasser treated memb#rboth races in a mixed-race kplace.” Id. Plaintiff has no
evidence of a hostile work environment acial animus directed toward Plaintiff.

Plaintiff's allegations are in$ficient to establish a hostile wioenvironment claim. “The
touchstone of a hostile worlkn@ronment claim is proof that ‘the workplace is permeated with
‘discriminatory intimidation, ridicule, and insult’ thé ‘sufficiently severe or pervasive to alter
the conditions of the victim’s employmeand create an abusive work environmeMcCoy v.

Mv Residential Property Management, .In2016 WL 1392483 at *4 (S.0Dhio April 8, 2016).
“The standards for judgingostility are sufficientlydemanding in order tensure that Title VII
does not become a “general civility codedragher v. Boca Ratorb24 U.S. 775, 787-88 (1998).
When properly applied, these standards fileeit complaints which teack “the ordinary
tribulations of the workplace, such as the spigrade of abusive languaggender-related jokes,
and occasional teasing.” Id. #8. Conduct must be extreme tmstitute a change in the terms
and conditions of employment.” Id.

Courts should look at the following criteriaander to determine the work environment
is sufficiently hostile to support a claim: (1etfrequency of the diseninatory conduct; (2) its
severity; (3) whether it is physitathreatening or humiliating, or a mere offensive utterance; and
(4) whether it unreasonabigterferes with the empyee’s work performanc&aragher v. Boca

Raton 524 U.S. 775, 787-88 (1998). None of thesteria suppdrthe Plaintiff's claim.
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A hostile work environment occurs “when therkplace is permeated with ‘discriminatory
intimidation, ridicule, and insult” that it is suffemtly severe or pervasive to alter the conditions
of the victim’s employment and creaan abusive working environmeMeritor Sav. Bank, FSB
v. Vinson 477 U.S. 57 (1986). “Courts must be mudddf the need to review the work
environment as a whole, rather than foongssingle-mindedly on individual acts of alleged
hostility” Williams v. General Motors Corpl87 F.3d 553, 563 (1999).

First, the alleged hostile conduct was infrequeit the course of almost six years of
employment Plaintiff alleges a hdful of incidents over six years. The incidents involve denial
of training and leave requests, application @aaine retirement policy tBlaintiff, “messing”
once with Plaintiff's dogand an informal investigation of @otential biting inailent. None of
these incidents have been showrPtgintiff to have unreasonablytarfered with Plaintiff's work
performance.

Second, the alleged conduct svaot severe. The requireshowing of severity or
seriousness of the harassing conduct varies inversely with thaspemess or frequency of the
conductSublett v. Edgewood Universal Cabling Systems, 19¢. F.Supp.2d 692, 703 (S.D. Ohio
2002).Novotny v. ElsevieR91 F. App’x 698, 703 (6th Cir. 2008)homas v. Potte©3 F. App’x
686, 688 (6th Cir. 2004).

Here, the alleged actions are not frequentaaachot sufficiently severe. They fall within
the boundaries of the ordinary tribulations o# tlwork place, and are insufficient to support a
hostile work environment claim. Plaintiff hast adduced proof of a workplace so permeated

with discriminatory intimidation, dicule, and insult that it is suffiently severe opervasive to
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alter the conditions of Rintiff's employment. SeeMcCoy v. Mv Residential Property
Management, In¢S.D. Ohio, 2016 WL 1392483 at *4.

First, Plaintiff has not produced any eviderthat she was subjected to conduct that was
SO severe or pervasive thagitered the conditions of her employment. Plaintiff alleges she has
been harassed in the form of being denied tgini On July 16, 2013, Plaintiff requested to attend
a Canine Evaluator Training. Lamanna Deposittxdiibits | and J. The training was denied,
after consultation with the canine supervisor attime, Sgt. John Sullivan, who advised that there
was no requirement to have an OPOTA caminaluator on the Dayton Police Department. Id.
Thus, the training was denied as it was unse&®y. Further, Plaiiff suffered no tangible
adverse effect in her job agesult of not attending thisaining. On March 12, 2014, Plaintiff
made a request to travel to and attend anrat®nal Police Work Dg Association Training
Workshop in May of 2014. Lamanna Depo at 76 Brbibit H attached thereto. The estimated
cost of the training was over $1,000 and involvethdp@way for six days. No officers were
granted that training request and Plaintiff adrthire is no evidencedidenial was based upon
Plaintiff's gender. Lenanna Depo at 77-78.

The other training request was for the Badumane Agent Training at the Ohio Peace
Officer Training Academy. Lamanna Depo at 84-86 and Exhibit K. There was a $150.00
registration fee and a per diem&#50.00. After determining thatetfraining would result in the
attendee being sworn in as an Ohio Humanemgwhose responsibilities involve doing follow-
up investigations on animal crueltgses, it was determined the training was not applicable to an

officer's position in the department. Accordly, the request was deed. Id. Plaintiff
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acknowledges that overdlyears she was granted trainingapunities and dead requests only
a few times. Lamanna deposition at 84.

Plaintiff also alleges she was harassedéwng required to subimmedical certification
forms when absent from mandatdraining sessions. Mandatoisaining dates for the entire
2014 year, occurring on two Wednesdays per month, were published in a Special Order dated
November 27, 2013. Lamanna Deposition at 88 anddixdhi The only exceptions to having to
attend mandatory training sessions are pre-appreaedation; sick leaveuheral leave, or out of
town training. Id. at 88-90 and Exhibit M. Onaasions, individual officers, including Plaintiff,
have also used “comp time” when missingneh@tory training. Sheldon Deposition at 36-52, and
Exhibits 9-11. Regardless, however, Plaintifcahcknowledges that the use of sick leave on a
mandatory training day does require the susion of a medical certification form by the
employee. Lamanna Deposition at 91.

Notwithstanding the fact that an April 23raitting date had beentss well in advance,
Plaintiff made a request on M 27, 2014 to be on “vacatiooh April 23, 2014, citing the need
to have a medical procedure. Id at 91-92 and Exhibit N. Although the vacation day was approved
by her regular duty Sergeant, Sgt. Abney, it wees l@scinded as a new vacation leave day request
was not a valid reason to miss a previously set mandaaining date. Id. Plaintiff nevertheless
called off sick on April 23 and April 24, 201@nd did not attend the mandatory training. Id.
Because she called in sick on a mandatory traid#@tg, and because she had been denied vacation
for that date, a medical certification was reqgedsin accordance with policy. Id. Other

individuals in the canine unitoth male and female havedmerequired to submit medical
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certification forms when missing mdatory training due to use of sick leave. Sheldon Deposition
at 48-50.

The next time Plaintiff was required to sub medical certification form was for sick
leave usage on February 25, 2015. Lamanna Depoatt@101 and Exhibits P and Q. Another
Special Order, dated December 19, 2014, had lsseied with the mandatotraining dates for
2015 approved and published by the Chief of Polide. Nevertheless, Plaintiff asked that the
hours for the training be changed on February 25, 2015 due to a court appearance. Sheldon
Deposition at 55-57. Sgt. Sheldavesed Plaintiff he culd not change thieours of the training
and that it should not affect heourt appearances. Id. Plaintiff however, again did not attend the
training and called off sick andm&ined off sick for three dayseturning on February 28th, 2015.
Id. Again, because sick leave was taken on adai@ry training date, Plaintiff was required to
provide a medical certificain upon return to work. Id.

The only other allegation in the Complaint Riaintiff being harassk discriminated or
retaliated against involves thepdgtment’s handling of caninetiements. The department has
had a long-standing canine policyatinas not changed. HowewvierJanuary of 2015 a Statement
of Policy (“SOP”) was created and ultimatelguged in February 2015. Sheldon Deposition at 84-
97. The SOP addresses the reteahof canines, but does not set any certain age limit by which
that must occur. The SOP states that canitremgent will be based upon canine health, ability
to perform, and age, with the final decisionb® made by the Chief of Police. Once a canine
handler’'s canine is retired, the aamofficer, with the approval ahe Police Chief, may repeat the
selection process to ensure they still meet théfmpadions and are best suited for the assignment.

Id.
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Nothing in the SOP or any policies or peolures involving the retirement of canines
affected Plaintiff in any manner drsqualified her from continuing be a canine officer or which
mandated that her canine be retirelh fact, Plaintiff was promoted to Sergeant. She was able
to purchase and keep her canine, consistentigtpolicies and the SOP in the department. What
she was not permitted to do was keep the Cityemlzproperty, i.e. equipment, and many months’
worth (approximately $350) of terinary medications, which hdxben purchased by the City and
which she planned to use aftelne had purchased the caning. 1Sgt. Sheldon specifically
requested that that unused medaraand other equipment, etc. be returned to the City upon her
promotion and exit from the canine unit. Id.

There are two additional events not raisdaenComplaint or OCRC Charge, that Plaintiff,
claims subjected her to a hostilenwenvironment. First, she claims that fellow employees, Mike
Lally and Dan Zweisler, “messed” her dog up during in-service training exercises, causing her to
have to do a refresher course with her dogmanna Deposition at 110. She claims during
tracking exercises the other hasdl would pull her dog off in therong area to deter her from
doing what she was suppogeddo. Id. Plaintiff also felt it training sessionsere changed to
afternoons and nights asvay of harassing her. Id.

Finally, Plaintiff cites an icident during trainingn which Plaintiff had slobber and drool
on her pants, and there was a concern of otheldrartiat the dog had bittd°laintiff. Id. at 114-
118. As aresult, Sergeant Sheldon had a femedeaat accompany Plaintiff to the restroom to
look at her legs to see if the dog had broken threadiPlaintiff and bit her during the training. Id.
Sheldon Deposition at 69-75. Neither of these asgumrise to the level of harassment which

constituted a hostile work environment. With nebep the training of the dog, Plaintiff suffered
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no damages as a result of the retraining of heineaand there is no eence that the handlers
intentionally took actions againBlaintiff's canine due to Plaintiff’'s gender. Further, Plaintiff
acknowledged that a K-9 potentially biting her handluring training is a legitimate issue which
needs to be reported and addrdsmed the actions taken by Serge@heldon to allow plaintiff to
privately do so in a restroomith somebody he felt would keppropriate tawbserve potential
injuries is not an act of harassment whiatuld support a hostile work environment claim.

None of the events of which Plaintiff complgjmor all of them considered together are so
“extreme to constitute a @hge in the terms andmditions of employment.Faragher v. Boca
Raton 524 U.S. 775, 787-88 (1998)illiams v. General Motors Corpl87 F.3d 553, 563 (1999).
Thus, Plaintiff's Title VII harassment claims will be dismissed.

C. Retaliation Claim

Title VIl forbids employer actions that discriminate against an employee because the
employee participated in protected aityivsuch as an EEO investigatidurlington N. & Santa
Fe Ry. Co v. White548 U.S. 53, 59 (2006). Where a ptdfrrelies on indiect evidence to
establish his claim, the familidcDonnell-Douglasurden-shifting framework applidsaster v.
City of Kalamazop746 F.3d 714, 730 (6th Cir. 2014). To establisprima facie case of
retaliation, a plaintiff must demonate that: “(1) he engaged intizdty protected byTitle VII; (2)
his exercise of such protected activity was kndw the defendant; (3) thereafter, the defendant
took an action that was materialyglverse to the plaintiff; an@) a causal connection existed
between the protected activity and the materially adverse actetbn.Tb satisfy the third prong,
the plaintiff “must show that a reasonablepdoyee would have fouhthe challenged action

materially adverse, which in this context medngell might have dissuaded a reasonable worker
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from making or supporting a charge of discriminatioBurlington N. Ry, 548 U.S. at 67-68
(internal quotation omitted). The standard is objective and does not protect a plaintiff from trivial
harms, such as petty slights, minor annoyararas$a simple lack of good manners, which are not
likely to deter victims from comigining to the EEOC. Id. at 68.

Here, Plaintiff’s retaliation claims are basaul the same events that she uses to support
her harassment claim. None o tbvents, nor all of them considdrtogether should “dissuade]]
a reasonable worker from making aipporting a charge of discriminatiorBurlington N. Ry,
548 U.S. at 67-68 (internal quotation omitted). THeiaintiff's Title VIl retaliation claims fail
as well.
IV.  Conclusion

Because Plaintiff has no direct evidencdistrimination and because much of the conduct
Plaintiff decries either predatéeer EEOC complaint, or were thoontained in it, and because
Plaintiff was initially not qualifiedor promotion, is not similarlyigiated to individuals who were
treated differently, cannot disprolefendant’s stated non-discrimtoay reasons as pretext, and
because the actions Plaintiff decries do not amount to a hostile work environment, and because the
actions Plaintiff decries would nalissuade a reasonable worker from making or supporting a
charge of discriminatiorDefendant’s Motion for Summary Judgment, ECF 3@GRANTED
with regard to Plaintiff's Title VII claims.

Plaintiff's remaining claims are based on state. The court notes that it has discretion
to hear or dismiss state claims after the fdd#aam has been dismissed, pursuant to 28 U.S.C. §
1367(c)(3), but declines &xercise this jurisdictiorSeeUnited Mine Workers v. Gibb883 U.S.

715, 726 (1966) (noting that generdiliythe federal claims are disissed before trial, ... the state
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claims should be dismissed as well”). The Cdedlines to exercise its supplemental jurisdiction
over Plaintiff's state lavelaims because they are better additbsean Ohio state court, as they
are based in Ohio state lawTherefore, PlaintiffSSTATE LAW CLAIMS are DISMISSED
WITHOUT PREJUDICE to refiling in state court.

The captioned cause is herebBERMINATED upon the docket records of the United
States District Court for 8hSouthern District of Obj Western Division, at DaytonDONE and

ORDERED in Dayton, Ohio, this Wenesday, October 17, 2018.

s/Thomas M. Rose

THOMAS M. ROSE
UNITED STATES DISTRICT JUDGE



