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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

BRITTANY ABNEY, : Case No. 3:16-cv-417

Plaintiff,
District Judge Walter H. Rice

vS. Magistrate Judge Sharon L. Ovington

NANCY A. BERRYHILL,
COMMISSIONER OF THE SOCIAL :
SECURITY ADMINISTRATION,

Defendant.

REPORT AND RECOMMENDATIONS *

l. Introduction

As a child, Plaintiff Brittany Abney rece2d Supplemental $arity Income.
When she turned eigkgn years old, the Social Securtgiministration redetermined her
eligibility as required by 2C.F.R. § 416.87 and found that she was no longer under a
disability. Following a heamng, Administrative Law Judg@\LJ) Elizabeth A. Motta
concluded that Plaintiff’'s dability ended on March 1, 28 and she had not become
disabled again since that date. Plaintiff ggrthis case challengirige Social Security

Administration’s denial oher claim for benefits.

! Attached is a NOTICE to the parties regagdobjections to this Report and Recommendations.
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The case is presently befdhee Court upon Plaintiff’ Statement of Errors (Doc.
#7), the Commissioner’'s Memoramd in Opposition (Doc. #)0Plaintiff’'s Reply (Doc.
#11), and the administrative record (Doc. #6).

Plaintiff seeks a remand ofishcase for payment of benefits or, at a minimum, for
further proceedings. The Commissioner ablesCourt to affirm ALJ Motta’s non-
disability decision.

Il. Background

Plaintiff asserts that she has been urdéisability since at least March 1, 2013,
when she stopped receiving benefits asila clshe was eighteen years old at that time
and was therefore considered a “younges@e’ under Social ®eirity Regulations.See
20 C.F.R. 8 416.963(c). Shes a limited educatiorSee20 C.F.R. § 416.964(b)(3).

A. Plaintiff's Testimony

Plaintiff testified at the hearing befofd.J Motta that she struggles with mood
swings. (Doc. #6PagelD#93). She explained, “I'll be fine one minute ... and then the
next minute, if someone might say somethangng, | pop off and like want[] to put my
hands on people.Td. at 94. She has never physically harmed anyone; instead she
screams, cusses, and then leavds.She used to throw thingsd. She does not handle
criticism well, and if she is criticizegdhe cries or “just punch[es] holedd. at 96.

When asked if she wanted to tkpPlaintiff responded: “Yes, but right now I'm afraid to
work because I'm afraid th&tl lose my tempter. I'll put my hands on people and lose

my job. And I can’t focus and comprehendd:.



At the time of the hearing, Plaintiff d&just recently” started mental health
treatment with Dr. Ramen and a ceatlor at his office, Deborald. at 88-99. She
explained that she does not want to attieedtment because she does not want to go
anywhere.ld. at 88. However, she acknowledged stz “need[s] to be medicated.
And since [she’s] been on [her] medioas, it has really helped a lotld. at 88-89.

After completing tenth grade, becausdtintiff's difficulties in school, her high
school counselor recommended she enradhime classes through Electronic Classroom
of Tomorrow (ECOT).Id. at 86-87. She tried the pmagn but had difficulty focusing,
daydreamed a lot, andwald not stay awakeld. at 86-87, 95. Ultimately, Plaintiff
dropped out of high sclebher junior year.ld. at 86. She attempted GED preparation
classes but she could not understand the ictstrand “just got uprad walked out of the
room.” |d. at 87.

Plaintiff does not live in one place. siead, she stays with her cousin for a few
days, then with her aunt, and thenrgjiea few days with her grandfathéd. at 85-86.
During the day, she usually stays inside ‘indHocked doors because [she] feel[s] safe
there.” Id. at 90. She is afraid to go anywheerause she is afratdat someone will
harm her.ld. She explained that a few months befthe hearing, she was robbed by an
individual with a knife.ld. at 90-91. Plaintiff watcha®ovies “all day and all night
long.” Id. at 92. She washes dishes but duzsdo laundry because she does not know
how. Id. at 91. People have tried to show her, but she “can’t comprehi&hdShe goes

to the grocery store with her auntgrandfather “once in a blue moond. She does not



keep track of her own money—teunt and cousin help held. at 93. She obtained a
temporary driving permit but let ixpire and is afraid to driveld. at 86.
B. Medical Opinions
I. Mahmood Rahman, M.D.

On March 20, 2015, Dr. Rahman, Pté#its treating psychiatrist, completed
interrogatories.ld. at 665-72. He reported that hedted Plaintiff for severe depression,
anxiety, mood swings, considerable agitat@ronic insomnia, impaired concentration,
decreased memory, forgetfulness, distractibilityy faustration tolerance,
procrastination, low produciiy, and disorganizationld. at 666. He opined that
Plaintiff would not be capablef being be prompand regular in attendance “because she
has a tendency to procrastinatéd. She is “unable to tolei®astress of customary work
pressure [and] [tlends to becowery defensive when criticized.fd. Plaintiff would be
unable to sustain attention and concditnato meet normal standards of work
productivity and accuracy “due to considdeathistractibility” and “uncontrolled racing
thoughts ....”Id. at 667. She would not be capabf getting along with co-workers
without unduly distracting them or exliing behavior extremes “[d]ue to her
unpredictable [and] erratic mood swings” and she would require “considerable
supervision” to sustain an ordinary routird. at 670. Dr. Rahman concluded that
Plaintiff had marked limitations in her dailying, moderate limitations in her social
functioning, and marked deficiencies of concentration, persistence origaee€672.

Dr. Rahman also completed a MentapbBairment Questionnaire on March 22,

2015. Id. at 673-76. Dr. Rahman diagnosed Ri#iwith bipolar affective disorder and
4



ADD. He identified the following as PIdiff's signs and symptoms: poor memory,
sleep disturbance, mood disturbances, emnatilability, anhedonia or pervasive loss of
interests, psychomotor agitationretardation, paranoia or inappropriate suspiciousness,
difficulty thinking or concentratingjecreased energy, and manic syndrotdeat 673.
Further, Plaintiff was alert, suspicious, guatdemotionally labile, exhibited paucity of
thought, and psychomotor retatida alternating with agitationld. at 674. He noted she
was partially responding to mediaats with a guarded prognosikl. Dr. Rahman
opined that Plaintiff's impairments or treatmt® would cause her to be absent from work
more than three times a monthl. at 675.

il. Giovanni Bonds, Ph.D.

Dr. Bonds evaluated Plaintiff on February 14, 201Rl. at 461-70. Plaintiff
reported that she was applyiftg disability due to feelingraious, depressed, forgetful,
and hyperactivity.ld. at 462. She has mood swings, lemergy, and difficulty sleeping.
Id. at 464. She is quick to anger and kdawp if someone says something she does not
like. 1d. She also reported several traumatildhood experiences, including medical
Issues, frequent shifting of custody, physallise, and sexual abuse. Both of her
parents died from drug overdosdd. at 462. At the time of this evaluation, she was not

receiving mental health treatmend. at 463.

2 Dr. Bonds noted that she had previously evaluated Plaintiff for disability on April 1, 2004 and she had
reviewed the report. She also referenced angttier psychological evaluation performed by Tyrone
Payne, Ph.D., on April 7, 2000. (Doc. #&gelD#463). Neither report is in the record.



Dr. Bonds noted Plaintiff's mood seemeddlyi depressed withroad affect and
appropriate thought conteniid. at 464. She appearedwveus during the interview as
indicated by her constantly shakihgr foot and bitindner fingernails.ld. at 465. Dr.
Bonds diagnosed Plaintiff witthood disorder, not otherse specified, and borderline
intellectual functioning.ld. at 467.

Jonathan A. Hentz, B.A., a psychologsistant, administeretie Wechsler Adult
Intelligence Scale — Fatlr Edition (WAIS-IV). Id. at 461. Dr. Bonds reported
Plaintiff's Full Scale 1Q score—7#2falls in the borderline rangdd. at 466. Further,
Plaintiff's Verbal Comprehension, PercegtiReasoning, and Pressing Speed fall in
the borderline range and her Working Memory falls in the low average réhge.

Dr. Bonds opined that Plaintiff's cognigvabilities are below average and in the
borderline rangeld. at 468. Although she was aliteunderstand, remember and follow
instructions during the testirand interview, sheaeded help with reading, understanding
and completing the history formid. This “suggests she may have some problems with
reading and following witen instructions.”ld. Her attention andoncentration were
satisfactory.ld. However, “[s]he may have sondéficulty with working at a
competitive speed and performing job tasks consistenktly.”"Her “ability to relate to
supervisors, coworkers or the public mayalfiected by her problems with controlling
her temper. She is easily aggravated lppfe” As a result, she “may have some
difficulties with taking criticisn and resolving interpersdnaoblems that occur at

work.” 1d. Dr. Bonds concluded that Plaintiff ‘auld have some difficulties with work



pressures for speed, productiyidealing with frequent chang@ the work and working
around many people.ld. at 469.
iii. Bonnie Katz, Ph.D., & Aracelis Rivera, Psy.D.

Dr. Katz reviewed Plaintif6 records on March 12, 2018]. at 472-88. She
opined that Plaintiff was moderately limitedher ability to understand, remember, and
carry out detailed instructions; maintain atten and concentration for extended periods;
to perform activities within a schedule, miaim regular attendae, and be punctual
within customary tolerances; woin coordination with oproximity to others without
being distracted by them; complete a normatkday or workweek without interruptions
from psychologically based symptoms anghésform at a consistent pace without an
unreasonable number and length of rest periotisract appropriabg with the general
public; accept instructions and respond appately to criticism from supervisors;
respond appropriately to changes in the wswting; and set realistic goals or make plans
independently of otherdd. at 486-87. Dr. Katz concludehat Plaintiff “is able to
[understand and reliably] perforfsimple, routine tasks] that are not fast paced, in a
setting where contact with others is only stip&l. [She] can make simple decisions.
[She] is able to adapt to infjgent changes in routine thaeaasily explained, with new
tasks or procedures demonstrated and iottms repeated until ig] can master them,
in a setting where supervisory supports available at times of transitionldl. at 488.

On June 20, 2013, Dr. Rivera reviewed Rti#fi's records and affirmed the most of

Dr. Katz's assessmentd. at 498-514. She found tha@Ritiff was moderately limited in



her ability to get along witboworkers or peers withoutsdracting them or exhibiting
behavioral extremedd. at 499.

[l. Standard of Review

The Social Security Admistration provides Supplemiah Security Income to
individuals who are under a “disabilitygmong other eligibility requirement®&owen v.
City of New York476 U.S. 467, 470 (198&ee42 U.S.C. § 1382(a). The term
“disability"—as defined by the Social Security Act—has specialized meaning of limited
scope. It encompasses “any medically deteatvimphysical or mental impairment” that
precludes an applicant from performing a sigaifit paid job—i.e., “substantial gainful
activity,” in Social Security lexion. 42 U.S.C. 8§ 1382c(a)(3)(Aee Bower476 U.S. at
469-70.

Judicial review of an ALJ’s non-dibaity decision proceeds along two lines:
“whether the ALJ applied the correct legarsdards and whether the findings of the ALJ
are supported by substantial evidencBlakley v. Comm’r of Soc. Seb81 F.3d 399,

406 (6th Cir. 2009)see Bowen v. Comm’r of Soc. $Sd@8 F.3d 742, 745-46 (6th Cir.
2007). Review for substanti@vidence is not driven by velther the Court agrees or
disagrees with the ALJ’s factual findingsby whether the adinistrative record

contains evidence contrary those factual findingsGentry v. Comm’r of Soc. Se¢41
F.3d 708, 722 (& Cir. 2014);Rogers v. Comm'r of Soc. Se¢86 F.3d 234241 (6th Cir.
2007). Instead, the ALJ’s factual findings aréeld if the substantigevidence standard
Is met—that is, “if a ‘reasonable mind might adciye relevant evidence as adequate to

support a conclusion.”Blakley, 581 F.3d at 407 (quotiryarner v. Comm’r of Soc.
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Sec, 375 F.3d 387, 390 (6 Cir. 2004)). Substantial evidesconsists of “more than a
scintilla of evidence but lessah a preponderance . . .Rogers 486 F.3d at 241
(citations and internal quotation marks omittes#e Gentry741 F.3d at 722.

The other line of judicial inquiry—rewng the correctness of the ALJ’s legal
criteria—may result in reversal even whbe record contains substantial evidence
supporting the ALJ’s factual findingsRabbers v. Comm’r of Soc. Sés82 F.3d 647,
651 (6th Cir. 2009)see Bowed78 F.3d at 746. “[E]veif supported by substantial
evidence, ‘a decision of the Commissiondt mot be upheld whex the SSA fails to
follow its own regulations and where that enpoejudices a claimant on the merits or
deprives the claimant of a substantial rightRabbers 582 F.3d at 651 (quoting in part
Bowen 478 F.3d at 746, and citifilson v. Comm’r of Soc. Se878 F.3d 541, 546-47
(6th Cir. 2004)).

IV. The ALJ's Decision

When the Social Securikdministration redetermas a person’s eligibility, it
uses the rules for adults. 20 C.F.R. 8§ 416987In the present ea, it fell to ALJ Motta
to evaluate the evider connected to Plaintiff's eligibilitfor benefits. She did so by
considering each of the sequential steps s#t fo the Social Security RegulationSee
20 C.F.R. 88 416.987(b); 4B20(c)-(h). She reached tf@lowing main conclusions:

Plaintiff has the severe impaients of borderline intellectual
functioning and mood disorder.

She does not have an impaént or combination of
impairments that meets or equals the severity of one in the
Commissioner’s Listing of Impaments, 20 C.F.R. Part 404,
Subpart P, Appendix 1.



Her residual functional capacjtyr the most she could do
despite her impairmentsee Howard v. Comm’r of Soc. Sec
276 F.3d 235, 239 (6th Cir. @R), consists of “work at all
exertional levels, subject to the following limitations: simple,
repetitive tasks; low stress work, which in this case is defined
as no strict production quotas, no fast-paced work, and only
routine work with fev changes in the worketting; jobs that
would allow for some demonstian in explaining new tasks;
no more than simple work-related decision making; no
contact with the public as paof job duties; no greater than
occasional contact with coworkers, including no teamwork;
and reading limited to 7th grade level..”

She does not have past relevant work.

She could perform a significanumber of jobs that exist in
the national economy.

(Doc. #6,PagelD#s 59-70). These main findings led the ALJ to ultimately conclude
that, as of March 1, 2013, Plaintiff was not under a benefits-qualifying disalbditgt
70.
V. Discussion

Plaintiff contends that the ALJ failed ¢rive appropriate weight to her treating
psychiatrist's opinion. The Commissionerintains that substantial evidence supports
the ALJ’s evaluation of Dr. Rahman’s opinion.

A. Medical Opinions

Social Security Regulations require Altdsadhere to certain standards when
weighing medical opinions. “Key among tlkeas that greater deference is generally

given to the opinions of treating physiciahan to those of non-treating physicians,

10



commonly known as the triiag physician rule.”"Rogers 486 F.3d at 242 (citations
omitted). The rule istraightforward:

Treating-source opinions muisé given “contolling weight”

if two conditions are met: (lthe opinion “is well-supported

by medically acceptable clinical and laborgt diagnostic

techniques”; and (2) the opinidis not inconsistent with the
other substantial evidenae[the] case record.”

Gayheart v. Comm’r of Soc. Se€10 F.3d 365, 376 (6th ICR013) (quoting in part 20
C.F.R. 8§ 404.1527(c)(2)see Gentry741 F.3d at 723.

If the treating physician’s opinion is natrtrolling, “the ALJ, in determining how
much weight is appropriate, must considdrost of factors, including the length,
frequency, nature, and extent of the tneant relationship; & supportability and
consistency of the physician’s conclusiong #ipecialization of the physician; and any
other relevant factors.Rogers 486 F.3d at 242 (citing/ilson 378 F.3d at 544).

The Regulations also require ALJspimvide “good reasons” for the weight
placed upon a treating source’s opiniokgilson 378 F.3d at 544. This mandatory
“good reasons” requirement is satisfied wiies ALJ provides “specific reasons for the
weight placed on a treatirspurce’s medical opinions.Id. (quoting Soc. Sec. R. 96-2p,
1996 WL 374188, at *5 (Soc. Sec. Admin. JA|y1996)). The goal is to make clear to
any subsequent reviewer the weightegi and the reasons for that weigl.

Substantial evidence mustipport the reasons provided by the Aldl.

ALJ Motta first addressed Dr. Rahman'’s interrogatories: “In response to
interrogatories ..., Dr. Rahman, the treatpsychiatrist, reported that [Plaintiff's]
psychiatric symptoms were of Listing level/saty, and, as such, she would be disabled

11



from all work activity[.] The ultimate conclusion as to whetae individual satisfies the
statutory definition of ‘disability’ is an isguthat is reserved to the Commissioner ...."
(Doc. #6,PagelD#66 (citations omitted)).

ALJ Motta’s summary of @ Rahman’s responses is misleading—at best. His
responses neither mention the Listings norcbade that Plaintiffs “disabled” by any
definition of the word. Insteadr. Rahman provides his opim on Plainfif’s ability to
perform various work-related activities and héility to function in several areas. Those
areas—restriction of activities of daily ing; difficulties in maintaining social
functioning; and deficiencies of conceitoa, persistence, or pace—may mirror the
Listing criteria, but that is not the same*astatement by a medical source that you are
‘disabled’ or ‘unable to work’ ....” 20 C.F.R. 8 416.927(d)(1).

Further, even if Dr. Rahman expressedopinion on theltimate issue of
Plaintiff's disability status, it is not a validason to discount or ignore it. “The pertinent
regulation says that ‘a statement by a medical source that you are ‘disabled’ or ‘unable to
work’ does not mean that we will determine that you are disabled.” That's not the same
thing as saying that such a statememnnjgroper and therefore to be ignored.Bjdrnson
v. Astrue 671 F.3d 640, 647 (7th Cir022) (internal citation omittedsee Kalmbach v.
Comm’r of Soc. SedNo. 09-2076, 409 F. App’x 852, 86ath Cir. 2011)“the fact that
the ultimate determation of disability per se,s reserved to the Commissioner, 20
C.F.R. §404.1527(e) [§8 416.920J(1)], did not supply the AL with a legitimate basis to

disregard the physicians’ [opinions].”).
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But ALJ Motta’s analysis of Dr. Rahmaropinion did not stop there. She further
concluded that Dr. Rahman’s opinion that Rti#i “is disabled/unemployable cannot be
given controlling, or even defential, weight.” (Doc. #6PagelD#66). She instead
assigned his assessment “little weighd? at 67. Although ALJ Motta previously
explained the treating physician rule, she dosaddress it directly while evaluating Dr.
Rahman’s opinion. However, she doesyie several reasons for her finding.

The ALJ acknowledgethat Dr. Rahman is a psychiatridtl. at 66;see20 C.F.R.

8 416.917(c)(5) (“We generally give more whi to the medical opinion of a specialist
about medical issues related to his or her area of specialty ttlenteedical opinion of
a source who is not a specialist.”). Specliycde is Plaintiff's treating psychiatrist.
(Doc. #6,PagelD#66);see20 C.F.R. 8§ 416.917)(2) (“Generally, we give more weight
to medical opinions from your treating sourcaace these sources are likely to be the
medical professionals most able to provadédetailed, longitudinal picture of your
medical impairment(s) and may bring a unigeespective to the meddil evidence ....").
The ALJ observed that he had treadintiff once a month since May 2014Doc. #6,
PagelD#66);see20 C.F.R. 8§ 416.917(c)(2)(i) (“Gendlsa the longer a treating source
has treated you and the more times you Hepen seen by a treating source, the more
weight we will give to the source’s medical opinion.”). Indeedhattime Dr. Rahman

provided his opinion, he had seen Plaintifetwe times over the course of just less than

% The ALJ previously incorrectly states that Dr. Ralimnsaw Plaintiff “once every two to three months
...." (Doc. #6,PagelD#62.
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one year—ostensibly “long engli to have obtained a longitudil picture of [Plaintiff's]
impairment ....” (Doc. #6PagelD#s 525-37, 677-80); 20.F.R. § 416.917(c)(2)(i).

The ALJ also briefly addressed the cotesisy of Dr. Rahman’s opinion with his
treatment notes. She accurately observatiin. Rahman’s opinion (which indicates
Plaintiff's current GAF score is forty-five arigbr highest in the past year is forty) is
inconsistent with his treatment notes tmaticate Plaintiff's GAF scores range from fifty
to sixty. Id. at 66, 673. The ALJ further fisdhat Dr. Rahman’s opinion is not
consistent with parts of Plaintiffsonsultative exam with Dr. BondsShe emphasizes
that, in contrast to Dr. Rakan’s opinion that Plaintiff wadistractible, Dr. Bonds noted
Plaintiff could maintain atté¢ion and concentration duringetfexam and could recall five
random digits forwardrad five in reverseld. at 66. But these findings do not conflict
with Dr. Rahman’s opinion. Hepined Plaintiff could not—on a regular, sustained basis,
in a routine work setting, in a competitive job plaesm—sustain attention and
concentration on her work to meet norms@ndards of work productivity and work
accuracy.

The ALJ further observed that Plaintifbtained a Working Maory Index of 80
on the WAIS-IV, placing her in the low average ranfge. Notably, the ALJ does
acknowledge that Dr. Bonds opined, “[Pl#irs] working memory is below average”;
“Her ability to temporarily reain information inmemory, perform some manipulation or

operation with it, and produce a resulbedow average”; and “she may have some

* The ALJ assigned Dr. Bonds’ opinion “moderate weight.” (DocP#gjelD#65).
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difficulty with working at acompetitive speed and performijulp tasks consistently.”
Id. at 466-68.

ALJ Motta, moreover, addressed suppatigiof Dr. Rahman’s opinion. She
acknowledged that Dr. Rahmargpinion is supported by $inotes indicating Plaintiff’'s
symptoms includd distractibility and lability.ld. at 66. The ALJ does not mention that
he frequently recorded that Plaintiff sl was decreased asitk was anxious and
guarded. Id. at 525-37, 677-80. But, she criticiz@s notes as “not very detailed and do
not vary much in the way of mental statuams, yet [Plaintiff] testified that medications
help.” Id. at 66. His notes—~brief as theyay be—support his opinion.

The ALJ, however, criticizes Dr. Rahmamistes further: “Dr. Rahman’s chart
notes additionally indicate that he prescribgdanse ..., which is used to treat ADHD, a
condition that was not listed asdiagnosis in his treatmembtes, albeit her distraction
may be due to another reason[ld. at 66-67 (internal citation omitted). The ALJ is
correct that Dr. Rahman did not diagnose Plaintiff with ADHD (Attention Deficit
Hyperactivity Disorder), but he did djaose ADD (Attention-Deficit Disorder)ld. at
536, 673. Further, although Vyvanse (anofaame for lisdexamfetamine) can be “used
as part of a treatment program to consyghptoms of attention deficit hyperactivity
disorder (ADHD; more difttulty focusing, controlling dmns, and remaining still or
guiet than other people who are the sane agadults and c¢liren[,]” it “may be
prescribed for other usesllisdexamfetamineMEDLINE PLUS,
https://medlineplus.gov/druginfo/meds/a6070ml (last updated 8/15/2016). Thus,

this does not constitute a good reafmirejecting Dr. Rahman’s opinion.
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ALJ Motta, when questiong Dr. Rahman’s opiniothat Plaintiff would
constantly require supervisi@md perpetual redirection, jpds to school records that
indicate “she did well in grqas and participated well miscussions but benefited from
small group settings with minirhdistractions.” (Doc. #8agelD#67 (citing Exh. 2F at
43 [Doc. #6,PagelD#430])). The ALJ left out th next—particularly relevant—
sentence: “[Plaintiff] needs verbal prpta and reminders to stay focus[ed] and
attentive.” Id. at 430. Indeed, Plaintiff’'s shoattention span is well documented
throughout her school reas, beginning in 2001 when she was six years old and
repeated kindergartend. at 415 (“She had difficulty folling multi-step directions. ...
[She] was described as very active with a shtiention span.”). 12010, an intervention
specialist, Marjorie Punteobserved, “She needs a grdatl of encouragement to
complete her work and often does neée her class time wisely ...I1d. at 426. As a
result, Ms. Punter opined, “The teacher wilVbdo watch [her] if she is working on her
own to ensure that shereally working.” Id.

Moreover, the ALJ’s reliancen Plaintiff's school recals is questionable given
that she did not have a copy of Plaintiff'sor file—a file thatmay have contained
favorable psychological evaluationkl. at 59. For example, the psychological
evaluation performed in 2008 that is in theaw indicates that d@hat time, Plaintiff
reported difficulty with concemation and her grandfathemp@ted she is distractibldd.
at 557. Further, at the begingiof her decision, she statésis clearly the claimant’s

current functioning that is the issue in this cadéd."at 59.
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The ALJ also found thatiDRahman did not provide any examples in support of
his conclusion that Plaintiff “tends to decompensate fairly rapidly when subjected to
stress ....”Id. at 67. She points out that the retdoes not contain any episodes of
decompensation that fit the Liisgs’ criteria and that “she has no mental health treatment
history until seeing Dr. Rahman beginniater her request for hearing upon the
cessation of her benefitsld. This, however, is not accurate. A treatment summary
from the Children’s Medical Center of Daytshows that between March 4, 2008 and
August 12, 2008, Plaintiff attended fourtegbrrapy sessions with Sarah A. Fillingame,
Psy.D. Id. at 552. Plaintiff's psychological eluation indicates that Plaintiff was
referred to Children’s for therapy, and st&s evaluated on three separate datksat
555. In addition, generall¥it is a questionable practice thastise one with a mental
impairment for the exercise of pgodgment in seeking rehabilitationBlankenship v.
Bowen874 F.2d 1116, 112&th Cir. 1989). This is partigarly relevant in light of
Plaintiff's testimony that she is “afraid to go anywhere, afraid that somebody will harm
[her].” (Doc. #6,PagelD#90).

In addressing supportabilibplL.J Motta overlooks orgnores the support provided
by Dr. Rahman in his opinionsSee20 C.F.R. § 416.927(c)(3) (“The better an
explanation a source provides for a medical opinion, the more weight we will give that
medical opinion.”). And he provided a signdi@t amount of support. For example, to
explain why he opined that Praiff could not sustain attélon and concentration on her
work to meet normal standards of worloguctivity and work acuracy, Dr. Rahman

noted, “Due to considerable distractibilishich are psychopathological hallmarks for
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both ADD [and] Bipolar disorder. Due toeontrollable racing thoughts which impair
attention/concentration.” (Doc. #BagelD#667). And to explain why Plaintiff could
not get along with co-workesgithout unduly distracting them or exhibiting behavioral
extremes, he indicated, “Due to her unprehte [and] erratic mood swings, will have a
tendency to distract otherslt. at 670.

Throughout the ALJ’s evaluation ofrDRahman’s opinion, she repeatedly
“cherry-picked select portions of the recbrdther than doing proper analysis.”
Gentry, 741 F.3d at 724 (quotirginor v. Comm’r of Soc. Se&13 F. App'x 417, 435
(6th Cir. 2013)). For example, she highligtitat Plaintiff's Workng Memory Index of
80 is in the low average ranbat leaves out that her Verbal Comprehension Index of 74,
Perceptual Reasoning Index#f, Processing Speed Index7&, and Full Scale 1Q of 72
all fell in the borderline range. (Doc. #3agelD#s 66, 466). The ALJ mentions that
Plaintiff testified that her medications hddpt she says nothinggarding Plaintiff's
testimony that she talks to a counselor—Deborah—at Dr. Rahman’sofficat 66,
89. As explained in more detail above, the ALJ cites only one small part of Plaintiff's
school records and ignores evidence that supor Rahman’s opinion. “Substantiality
of the evidence must be basgubn the record taken as aalén Substantial evidence is

not simply some adence, or even a great deal of evidence. Rather, the substantiality of

evidence must take iniccount whatever in érecord fairly detracts from its weight.”

® Plaintiff’s testimony is supported by a fax on July 30, 2014 to Deborah McMullen at Greene Pak
Psychiatry and response that noted that Plaintd“hot seen our therapist more than once.” (Doc. #6,
PagelD#526). At that time, Plaintiff had only seen Dr. Rahman three times.
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Brooks v. Comm'r of Soc. Se&31 Fed Appx. 636, 641 (6@ir. Aug. 6, 2013) (quoting,
in part,Garner v. Heckler745 F.2d 383, 388 (6th Cir. 1984)).

The reasons provided by the ALJ for ajeg Dr. Rahman’s opinion are not
supported by substantial evidence and daanwbunt to “good reasons” for discounting
this treating psychiatrist’s opinion. The 3i&ircuit “has made clear that ‘[w]e do not
hesitate to remand when the Commissidrees not provided ‘good reasons’ for the
weight given to a treatinghgsician’s opinion and we willantinue remanding when we
encounter opinions from ALJ’s that do nohgarehensively set forth the reasons for the
weight assigned to a treating physician’s opiniorCéle v. Astrug661 F.3d 931, 939
(6th Cir. 2011) (quotindgdensley v. Astru&g73 F.3d 263, 267 (6th Cir. 2008ge Bowen
478 F.3d at 746 (“[A] decision of the @mnissioner will not be upheld where the SSA
fails to follow its own regudtions and where that ernprejudices a claimant on the
merits or deprives the claimaot a substantial right.” (citingVilson,378 F.3d at 546-
47)).

In contrast, ALJ Motta afforded the opani of the State Agncy psychologists
“great weight as it is supported the medical evidere.” (Doc. #6PagelD#65).
Substantial evidence does soipport the ALJ's reliancen the opinion of the non-
examining, State agency psytbgists. There is no indicain in the ALJ's decision that
she considered or applied the factors whenvsbighed Dr. Katz’s and Rivera’s opinions.
Id. This constitutes error because “[@s$ a treating sourseopinion is given
controlling weight, the administrative law jugelghust explain in the decision the weight

given to the opinions of a State agency roaldor psychologicatonsultant or other
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program physician, psychologist other medical specialist, as the administrative law
judge must do for any opinions from treatswurces, nontreating sources, and other
nonexamining sources who do not work@s.” 20 C.F.R. § 416.927(e)(2)(ii).

Although there can be cases where opinions from State agency medical
consultants are entitled to greater weight ttienopinions of treatinghysicians, such is
not the case here. Soc. Sec. R. 96-6p, 18R&74180, at *3 (Soc. Sec. Admin. July 2,
1996);see Blakley581 F.3d at 408-409. Here, the non-examining psychologists based
their assessments, in part, on an incompiaterd. Their review was conducted in
March and June 2013, before Plaintiff received a significant portion of her mental health
treatment. The ALJ did not aaoat for this in her decisionAs a result, substantial
evidence does not support thkeJ’s assignment of “great weight” to their assessments.

Accordingly, for the above asons, Plaintiff's Statemeat Errors is well taken.

B. Remand

A remand is appropriate when the ALd&cision is unsupported by substantial
evidence or when th&LJ failed to follow the Administrigon’s own regulations and that
shortcoming prejudiced the plaintiff on the medtsdeprived the plaintiff of a substantial
right. Bowen 478 F.3d at 746. Remand mayvieranted when the ALJ failed to
provide “good reasons” for rejectirgtreating medical source’s opiniosse Wilson
378 F.3d at 545-47; failed to consider aartevidence, such as a treating source’s
opinions,see Bowem78 F.3d at 747-50; failed to cader the combine@ffect of the

plaintiff's impairmentssee Gentry741 F.3d at 725-26; or failed to provide specific
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reasons supported by substantial evidéacénding the plaitiff lacks credibility,see
Rogers 486 F.3d at 249.

Under sentence four of 42 U.S.C. § 4f)5¢(he Court has authority to affirm,
modify, or reverse the Commissioner’s decisiaith or without remanding the cause for
rehearing.” Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Consequently, a remand
under sentence four may result in the needuidher proceedings or an immediate award
of benefits.E.g., Blakley581 F.3d at 41(¢elisky v. Bowen35 F.3d 1027, 1041 (6th
Cir. 1994). The latter is warranted where #@vidence of disabilitis overwhelming or
where the evidence of disability is strongile contrary evidence is lackindzaucher v.
Sec’y of Health & Human Sery4.7 F.3d 171, 17@th Cir. 1994).

A judicial award of benefits is unwamted in the present case because the
evidence of disability is naiverwhelming and the evidence of disability is not strong
while contrary evidence isdaing. However, Plaintiff i€ntitled to an Order remanding
this case to the Social SeityrAdministration pursuant teentence four of 8 405(g) due
to the problems discussed above. On remidnadALJ should be directed to evaluate the
evidence of record, atuding the medical source opinions, under the applicable legal
criteria mandated by the Comssioner’s Regulationsnd Rulings anty case law; and
to evaluate Plaintiff's disability claim undt#re required five-step sequential analysis to
determine anew whether Plaintiff was undetisability and whethénher application for
Supplemental Security Income should be granted.

IT IS THEREFORE RECOMMENDED THAT

1. The Commissioner’s non-disability finding be vacated;
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2. No finding be made as to whetH&laintiff Brittany Abney was under a
“disability” within the meaning of the Social Security Act;

3. This matter bREMANDED to the Social Security Administration under
sentence four of 42 U.S.C. § 405{g) further consideration consistent
with this Report and Recommendatipasd any decisen adopting this
Report and Recommendations; and

4, The case be terminated on the Court’s docket.
February 8, 2018 s/Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Cif. 72(b), any party may seraead file specific, written
objections to the proposed findings and recommendations VA@WRTEEN days after
being served with this Report and Recomménda. Such objections shall specify the
portions of the Report objectédl and shall be accompanied by a memorandum of law in
support of the objections. If the Report &ecommendation is based in whole or in part
upon matters occurring of recbat an oral hearing, the objecting party shall promptly
arrange for the transcription tife record, or sucportions of it as all parties may agree
upon or the Magistrate Judge deems sidfit, unless the assigned District Judge
otherwise directs. A party may resybto another party’s objections within
FOURTEEN days after being servedth a copy thereof.

Failure to make objections in accordamath this procedure may forfeit rights on

appeal. See Thomas v. Ard74 U.S. 140 (1985))nited States v. Walter638 F.2d 947,
949-50 (6th Cir. 1981).
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